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PREFACE 


TO    THE    SECOND    EDITION. 


The  first  edition  of  this  work  appeared  about  five 
years  ago.  The  edition  was  large ;  consequently  the 
work  is  now  in  many  hands.  I  regret,  therefore,  the 
necessity  of  rearranging  it,  and  changing  the  numbers 
of  the  sections.  But  this  cannot  be  avoided,  since  it  is 
aa  inseparable  part  of  a  plan  by  which  I  hope  to  ren- 
der my  books  on  the  Criminal  Law  more  complete,  and 
consequently  more  useful  to  the  profession.  Immedi- 
ately following  this  Preface  a  "  Table  of  Parallel  Sec- 
tions *'  will  appear,  by  means  of  which  the  reader  can 
find  in  this  edition  any  section  referred  to  in  the  old, 
unless  it  should  be  a  section  not  retained  in  the  present 
reprint. 

When  I  was  preparing  to  write  the  original  work,  I 
examined  all  the  cases,  English,  Irish,  and  American, 
and  took  notes  of  them,  with  extracts  of  opinions  by  the 
judges ;  not  commencing  to  write  until  in  this  way  I  had 
gone  through  with  all  the  reports.  I  found  the  number 
of  cases,  especially  the  American,  to  be  immense,  and 
my  collected  material  to  be  of  very  great  bulk.  To  go 
over  the  entire  ground  indicated  by  my  collected  cases, 
and  especially  to  cite  them  all,  was  impossible,  unless  I 
had  swelled  the  work  beyond  all  bounds.     I  therefore 
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went  carefully  over  this  material  as  I  wrote,  bringing 
constantly  before  me  every  thing  relating  to  the  subject 
in  hand,  and  rejected  such  as  I  thought  could  be  best 
spared.  And  when  I  had  finished  the  work,  I  found 
that  my  pile  of  collected  material  had  been  scarcely 
diminished  in  bulk.  In  preparing  this  second  edition, 
I  have  not  only  examined  and  cited  the  new  cases  as 
far  as  it  seemed  desirable,  but  have  also  gone  a  second 
time  over  the  entire  mass  of  rejected  material,  again 
selecting  from  it  .what  seemed  best.  In  doing  this,  I 
have  added  some  new  topics,  as  well  as  further  cases 
to  support  what  was  before  laid  down. 

To  make  room  for  the  added  matter,  the  page  has 
been  made  a  little  larger  and  more  compact,  many 
pages  have  been  omitted  to  find  a  place  in  other  connec- 
tions, and  the  number  of  pages  has  been  increased. 

It  has  been  a  subject  of  study,  ever  since  I  undertook 
the  writing  of  law  books,  how  I  could  make  their  con- 
tents readily  accessible  to  judges  and  practitioners  turn- 
ing to  them  in  the  haste  of  business.  I  always  wrote  in 
sections,  numbered  consecutively  from  the  beginning  to 
the  end  of  a  volume.  In  doing  this,  I  but  followed  the 
example  of  Story,  and  some  other  eminent  law  writers. 
But  as  the  section  number  appeared  only  at  the  begin- 
ning of  the  several  sections,  the  eye,  when  one  was  look- 
ing for  a  particular  section,  was  kept  dancing  up  and 
down  the  sides  of  the  page,  in  a  way  to  make  the  search 
less  rapid  than  it  should  be.  Therefore  when  my  first 
work,  that  on  the  Law  of  Marriage  and  Divorce,  ap- 
peared, I  inserted  the  section  number  at  the  top  of  the 
page,  in  the  place  where  the  number  of  the  page  usu- 
ally stands,  and  merely  preserved  the  page  number  for 
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the  use  of  the  binder  at  the  bottom  among  the  signature 

figures  or  letters.    Mr.  Drake,  now  Chief  Justice  of  the 

Court  of  Claims,  followed  me  in  his  excellent  work  on 

the  I^w  of  Attachments.    Other  authors  followed ;  and 

the  plan  may  now  be  reckoned  among  the  established 

improvements. 

Since  then,  I  have  endeavored  to  cut  up  my  matter 
as  much  as  possible  into  short  heads,  with  suitable  titles. 
But  I  have  now  taken  another  step,  in  prefixing  to.  the 
several  sections  catchwords  and  septences  indicating 
their  contents,  —  printed  in  a  type  to  distinguish  them 
from  the  rest.  This  was  first  done  in  the  first  volume, 
recently  published,  of  my  work  on  the  Law  of  Married 
Women.  I  am  quite  satisfied  that  this  innovation  will 
be  also  accepted  as  an  improvement,  and  a  much  greater 
one  than  the  other.  I  think  I  am  justified  iu  adding 
what  a  distinguished  judicial  person  in  a  neighboring 
State  said  to  me  on  the  subject :  "  I  have  read  its  dis- 
cussions of  several  subjects,  which  have  heretofore 
interested  me,  finding  more  than  usual  facility  and  sat- 
isfaction in  the  perusal  in  consequence  of  your  plan  of 
dividing  a  chapter  into  short  sections,  with  a  sub-head- 
ing to  each,  and  an  orderly  development  of  the  several 
topics  involved  in  the  general  subject.  This  improve- 
ment in  text-book  writing  you  have  carried  further  than 
any  author  I  have  yet  met  with,  and  it  will  be  fully 
appreciated  by  judges  and  practitioners  who  under  pres- 
sure are  seeking  the  elucidation  of  some  single  point." 

From  the  same  motive,  also,  I  have  considerably  en- 
larged the  Index. 

In  the  third  edition  of  my  work  on  the  Criminal 
Law,  to  which  this  is  supplemental,  the  matter  was  re- 
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arranged,  and  the  sections  were  renumbered.  In  the 
•fourth  edition,  this  new  arrangement  and  numbering  of 
the  sections  were  continued.  The  references  from  this 
work  to  that  are  all  to  the  third  or  fourth  edition. 
Should  it  become  necessary  to  change  the  numbers  of 
the  sections  in  that  work  in  a  future  edition,  the  reader 
will  find  the  same  facility  for  making  these  references 
available,  which  he  has  here  for  making  available  refer- 
ences  to  the  first  edition. 

It  is  the  purpose  of  the  author,  in  future  editions 
of  his  works  connected  with  the  criminal  law,  to  make 
such  improvements  and  additions  as  shall  render  them 
complete  guides,  as  far  as  elementary  books  can  be, 
both  to  students  and  to  practitioners,  in  this  department 
of  our  law. 

As  ob.served  in  the  Preface  to  the  first  edition,  these 
two  volumes  on  Criminal  Procedure  are  not  so  closely 
connecte'd  with  the  work  on  the  Criminal  Law  as  to 
render  their  separate  use  inconvenient.  Yet  in  divid- 
ing the  larger  subject  into  Law  and  Procedure,  for  the 
two  works,  I  took  care  that  there  should  be  as  little 
repetition  as  possible  in  the  one,  of  what  was  treated 
of  in  the  other.  And  as  such  a  division  is  necessarily 
artificial   to   a   considerable   extent,  the   result  is  that 

• 

readers  may  sometimes  be  in  doubt  into  which  work 
to  look  for  a  particiilar  thing.  For  this  reason,  I  have 
in  a  few  instances  referred  to  the  work  on  the  Criminal 
Law,  in  the  Alphabetical  Index  to  these  volumes. 

It  is  singular  that,  while  books  on  the  civil  depart- 
ments of  our  law  have  almost  always  distinguished 
between  law  and  procedure,  these  are  the  first  works 
which,  whether  published  in  England  or  the  United 
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States,  hKve  done  so  to  any  considerable  extent  in  the 
CTimlnal  department.  The  titles  of  some  of  the  pre- 
ceding works  indicate  the  distinction,  but  their  contents 
do  not.  It  is  believed  that  this  division  will  be  found, 
in  practice,  very  convenient.  No  reason  appears  why 
it  is  not  required  as  much  in  the  criminal  department 
as  in  the  civil.  And  in  the  present  instance  it  has 
enabled  me,  within  reasonable  space,  to  extend  the  dis- 
cussion more  completely  over  the  field,  and  embrace  a 
more  nearly  perfect  list  of  topics,  than  has  been  at- 
tempted by  any  preceding  author. 

In  conclusion,  while  this  edition  preserves  most  of 
what  is  valuable  in  the  former  one,  it  is  improved  by 
adding  new  topics,  —  by  the  citation  of  the  later  cases, 
—  by  new  illustrations  of  former  topics,  —  by  a  rear- 
rangement of  its  contents  after  a  better  method,  —  by 
a  very  considerable  enlargement  of  the  index  of  sub- 
jects, —  and  by  the  new  device  of  headings,  in  a  pecu- 
liar type,  to  the  several  sections.  I  have  spent  great 
labor  upon  it,  and  beg  for  it  the  candid  examination 
of  the  profession. 

J.  P.  B. 

Cmxbmidgb,  Jan.  1872. 
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(611 
(612 

828  .  . 

.  686 

220  .  . 

.  .  469 

829  .  . 

.  681 

221  .  . 

.  .  470 

278  ..  . 

618 

880  .  . 

.  682 

222  .  . 

.  .  471 

274  ..  . 

614 

881  .  . 

.  683 

228  .  . 

.  .  472 

276  ..  . 

515 

882  .  . 

.  .  584 

224  . 

.  .  473 

276  ..  . 

516 

883  .  . 

.  .  686 

225  .  . 

.  .  474 

277  .  . 

(619 
(620 

834  .  . 

.  .  586 

226  . 

.  .  475 

336  .  . 

.  .  587 

227  . 

.  .  476 

278  ..  • 

621 

336  . 

.  .  688 

228  . 

.  .  477 

279  ..  . 

622 

837  . 

.  .  689 

229  .  . 

(478 
i479 

280  ..  . 

528 

388  . 

.  .  690 

281  ..  . 

624 

889  . 

.  .  691 

230  . 

.  .  480 

282  .  . 

(526 
)627 

340  . 

.  .  692 

231  . 

.  .  481 

841  . 

.  .  693 

232  . 

.  .  482 

288  .  . 

(528 
1529 

342  . 

.  .  694 

233  .. 

.  .  488 

348  . 

.  .  696 

284  . 

.  .  4U 

284  ..  . 

680 

844  . 

.  .  696 

(485 

286  ..  . 

631 

846  . 

.  .  697 

236  . 

.   J  486 

286  ..  . 

648 

346  . 

.  .  698 

(487 

287  ..  . 

645 

847  . 

.  .  599 

286  . 

.  .  488 

288  ..  . 

638 

848  . 

.  .  600 

287  . 

.  .  386 

289  ..  . 

684 

849  . 

.  .  601 

239  . 

..  .  387 

290  ..  . 

586 

350  . 

.  .  602 

240  . 

.  .  388 

291  ..  . 

686 

351  . 

.  .  003 

241  . 

.  .  389 

292  ..  . 

637 

852  . 

.  .  604 

242  . 

.  .  390 

293  ..  . 

640 

853  . 

.  .  605 

243  . 

.  .  891 

294  ..  . 

541 

864  . 

.  .  606 

IstEd. 

2d  Ed 

355  .  VoLI.601 

356  .  . 

.  608 

857  .  . 

.  609 

368  .  . 

.  610 

859  .  . 

.  611 

860  .  . 

.  612 

861  .  . 

.  613 

(614 

362  .  . 

}615 

/616 

368  ..  . 

.  617 

364  ..  . 

.  618 

866  ..  . 

.  619 

866  .  . 

.  620 

867  ..  . 

.  621 

868  ..  . 

.  622 

869  .  . 

(623 
1624 

370  .  . 

(625 
1626 

871  ..  . 

.  627 

872  .  .  , 

028 

873  ..  . 

.  629 

874  ..  . 

,  680 

876  .  . 

(631 
16.S2 

876  ..  , 

638 

877  ..  . 

634 

878  ..  . 

635 

379  ..  , 

686 

880  ..  . 

637 

881  ..  , 

688 

882  ..  . 

639 

888  ..  . 

640 

884  ..  . 

641 

386  ..  . 

642 

386  ..  . 

705 

387  ..  . 

706 

888  ..  . 

707 

389  ..  . 

708 

890  ..  . 

709 

391  ..  . 

710 

892  ..  . 

711 

894  ..  . 

96 

896  ..  . 

97 

896  ..  . 

98 

397  ..  . 

99 

898  ..  . 

101 

899  ..  . 

.  104 

400  ..  . 

105 

401  ..  . 

106 

402  ..  . 

107 

408  ..  . 

.  108 

404  .  . 

.  109 

405* ;  . 

.  110 

406  .  . 

.  Ill 

407  .  . 

.  112 

408  .  . 

.  132 

409  .  . 

.  133 

410  .  . 

.  134 

411  .  . 

.  135 

412  .  . 

(728 
1734 

TABLE  OP  PARALLEL  SECTIONS. 
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IttBd. 

2d  Ed.  1 

IstEd. 

2d  Ed.  1 

latBd. 

2d  Ed. 

Ist  Ed. 

2d  Ed. 

413  .  Vol.  1. 735 

475  .  Vol.  L  789 

-OA  \  Vol.  II.  676 
586  j      g77 

592  .  Vol.  L  836 

414  .  . 

.  736 

476  .  . 

,  .  790 

693  ..  , 

888 

415  .  . 

.  737 

477  .  . 

.  793 

637  ..  .  678 

694  ..  . 

839 

416  .  . 

.  .  738 

479  .  , 

.  794 

538       i  ^^9 
^^^  ■  •   1680 

695  .  .  . 

840 

417  .  . 

.  739 

480  .  . 

.  792 

696  .  .  . 

841 

418  .  . 

.  .  740 

481  .  . 

.  776 

639  ..  .  681 

597  ..  . 

842 

419  .  . 

.  .  741 

482  .  . 

.  777 

540  ..  .  682 

698  ..  . 

848 

420  .  . 

.  .  742 

483  .  . 

.  1046 

641  ..  .  683 

699  .  .  . 

844 

421  .  , 

.  743 

485  .  . 

.  .  1069 

^2  •  •   1685 

600  ..  . 

845 

422  .  . 

.  118 

486  .  . 

.  1060 

601  ..  , 

,  846 

423  .  . 

.  .  120 

487  . 

.  1061 

543  ..  .  686 

602  ..  . 

.  847 

424  .  . 

.  .  121 

488  .  . 

.  .  1062 

544  .  . 

.  687 

603  ..  . 

848 

425  .  . 

.  .  122 

489  •  . 

.  .  1063 

545  ..  . 

.  .  2 

604  ..  . 

,  141 

426  .  . 

.  .  123 

490  .  . 

.  .  1064 

546  .  . 

.  .  3 

606  ..  . 

142 

427  .  . 

.  .  124 

491  .  . 

.  .  1065 

647  ..  . 

.  .  4 

606  ..  . 

.  148 

428  .  . 

.  125 

492  .  . 

.  .  1066 

648  .  . 

.  .  5 

607  •■  .  , 

144 

429  .  . 

.  .  744 

493  . 

.  .  1067 

649  .  . 

.  .  6 

608  ..  . 

145 

480  . 

.  .  745 

494  .  . 

,  .  1068 

550  ..  . 

.  .  9 

609  ..  . 

.  146 

481  .  . 

.  .  746 

496  .  . 

.  .  1066 

551  .  . 

.   10 

610  ..  . 

147 

432  . 

.  .  748 

497  .  . 

.  .  1067 

562  .  . 

.   72 

610,  note  . 

713 

438  . 

.  .  749 

498  .  . 

.  .  1058 

553  .  . 

(73 
•  174 

611  .  . 

(714 
1716 

434  .  . 

.  .  750 

499  . 

.  .  1069 

435  . 

.  .  751 

500  . 

.  .  1070 

554  .  . 

.   76 

612  ..  . 

.  155 

436  . 

.  .  752 

501  .  . 

.  .  1071 

556  .  . 

.   76 

613  .  . 

.  166 

487) 

438  r 
488  . 

.  .  753 
.  .  754 

502  . 

.  .  1047 

566  .  . 

.   77 

614  .  . 

.  167 

603  . 
504  .  . 

.  .  1048 
.  .  1072 

557  .  . 

(78 
•  179 

616  .  . 
616  ..  . 

.  158 
.  159 

489  .  . 

.  .  765 

505  . 

.  .  1073 

558  .  . 

.   80 

617  ..  . 

.  160 

440  . 

.  .  756 

506  .  . 

.  .  1074 

559  .  . 

.   81 

618  ..  . 

.  161 

441  . 

.  .  757 

507  . 

.  .  1076 

560  .  . 

.   82 

619  ..  . 

.  162 

443  . 

.  .  758 

508  . 

.  .  1076 

561  .  . 

.   83 

620  .  . 

.  163 

444  . 

.  .  769 

509  . 

.  .  1077 

662  .  . 

.   84 

621  .  .  . 

.  164 

445  . 

.  .  760 

510  . 

.  .  1078 

663  .  . 

.   85 

622  .  .  . 

.  165 

446  . 

.  .  761 

511  . 

.  .  1079 

664  •  . 

.   86 

623  .  .  . 

.  166 

447  . 

.  .  762 

512  . 
518  . 

(1080 
•  \  1081 
.  .  1082 

565  ..  . 

87 

624  .  . 

.  167 

448  . 

449  . 

.  .  763 
.  .  764 

566  .  . 

(88 
•  189 

626  ..  . 

626  .  r   . 

.  168 
.  169 

450  . 

.  .  765 

514  . 

.  .  1083 

567  .  . 

.   90 

627  .  . 

.  170 

451  . 

.  .  766 

515  . 

(1084 
■  11086 

568  .  . 

.   91 

628  .  .  . 

171 

(768 

569  .  . 

.   93 

62J  .  . 

.  172 

452  . 

.   J  769 

516  .  • 

.  .  1086 

570  .  . 

.   94 

630  ..  . 

178 

(770 

617  . 

.  .  1087 

571  .  Vol. 

L806 

681  ..  . 

174 

453  . 

.  .  772 

618  . 

.  .  1088 

672  .  . 

.  806 

632  ..  . 

.  175 

454  . 

.  .  773 

519  . 

.  .  1089 

673  ..  . 

.  807 

633  ..  . 

.  176 

455  . 

.  .  774 

620  . 

.  .  1090 

674  .  . 

.  808 

684  ..  . 

.  177 

456  . 

.  .  775 

521  . 

.  .  1091 

575  .  . 

.  809 

635  .  . 

178 

467  . 

.  .  780 

622  . 

.  .  1092 

676  ,  . 

.  810 

636  .  . 

.  179 

458  . 

.  .  782 

623  . 

.  .  1093 

5(7  .  .   J7y7 

637  ..  . 

.  180 

459  . 

.  .  788 

524  . 

.  .  1094 

688  ..  , 

.  181 

460  . 

.  .  784 

625  . 

.  .  1095 

578  ..  .  812 

639  ..  . 

.  182 

461  . 

.  .  785 

526  . 

.  .  1096 

579  ..  .  813 

640  ..  . 

.  183 

462  . 

.  .  786 

(1097 

580  ..  .  814 

641  .  . 

.  184 

468  . 

.  .  791 

527  . 

.  J 1098 

581  ..  .  816 

642  .  . 

.  185 

464  . 

.  »  795 

n099 

582  ..  .  816 

643  .  . 

.  186 

465  . 

.  .  798 

530  Vo 

I.  II.  664 

583  ..  .  817 

644  ..  . 

.  187 

466  .  , 

.  .  799 

581  . 

.  .  666 

584  ..  .  818 

645  ..  . 

.  188 

467  .  , 

.  .  800 

532  . 

(667 
•   1668 

585  ..  .  829 

646  ..  . 

.  189 

468  .  . 

.  .  801 

587  .  .   jlli 

647  ..  . 

.  190 

469  -  , 

.  .  802 

(670 

648  ..  . 

.  191 

470  .  . 

.  .  803 

538  . 

.   J  671 

588  ..  .  832 

649  .  . 

.  192 

471  .  . 

.  804 

^672 

589  ..  .  833 

660  ..  , 

193 

478  .  . 

..  787 

584  . 

.  .  678 

590  ..  .  834 

651  ,  .  . 

194 

474  .  . 

.  .  788 

585  . 

.  .  674 

591  ..  . 

.  885 

662  ..  . 

.  195 

xu 


TABLE  OF  PARALLEL  SECTIONS. 


latEd. 

2(1  Ed.  1 

1st  Ed. 

2d  Ed. 

IstEd. 

8dEd. 

latEd. 

2d  Ed. 

663  .  Vol.  L 196 

715  .  Vol.  L  229 

770  .  \ 

''oL  L  908 

831  Vol.  I.  1004 

654  .  . 

.  197 

716  .  . 

.  240 

771  . 

.  .  909 

832  . 

.  .  1006 

665  .  . 

.  198 

717  .  . 

(241 
)242 

772  . 

.  .  910 

838  . 

(1006 
■  ll007 

656  .  . 

.  199 

778  . 

.  .  911 

657  .  . 

.  .  200 

718  .  . 

.  244 

774  . 

(912 
•   1913 

834  . 

.  .  1008 

658  .  . 

.  .  201 

721  .  . 

.  849 

835  . 

.  .  1009 

659  .  . 

.  .  202 

722  .  . 

.  851 

775  .  . 

.  .  914 

836  . 

.  .  1010 

660  .  . 

.  203 

723  .  . 

.  852 

776  . 

.  .  916 

887  . 

.  .  1011 

661  .  . 

.  .  204 

724  .  . 

.  853 

777  . 

.  .  916 

838  . 

.  .  1012 

662  .  , 

.  205 

725  .  . 

.  854 

778  . 

.  .  917 

839  .  . 

.  .  1018 

663  .  . 

.  206 

726  .  , 

.  855 

779  . 

.  .  918 

840  .  . 

.  .  1014 

664  .  . 

.  .  207 

727  .  . 

.  856 

780  . 

.  .  919 

841  . 

.  .  1016 

665  .  . 

.  208 

728  .  , 

.  867 

781  . 

.  .  920 

842  . 

.  .  1016 

666  .  . 

.  209 

729  .  . 

.  858 

782  . 

.  .  921 

844  . 

.  .  1100 

667  .  . 

.  210 

730  .  . 

.  859 

788  . 

.  .  922 

845  .  , 

.  .  1101 

668  .  . 

.  211 

731  .  . 

.  136 

784  .  , 

.  .  928 

846  . 

.  .  1102 

669  .  . 

.  212 

732  .  . 

.  137 

785  . 

.  .  924 

847  .  . 

(1108 
'  11104 

670  .  , 

.  218 

738  .  . 

.  188 

786  . 

.  .  925 

671  .  . 

.  214 

734  .  . 

(139 
il40 

787  . 

.  .  926 

848  .  . 

.  .  1106 

672  .  . 

.  215 

788  •. 

.  .  927 

849  . 

.  .  1106 

673  .  . 

.  216 

785  .  . 

.  .  864 

.789  . 

.  .  928  • 

850  .  . 

.  .  1108 

674  .  . 

.  217 

736  . 

(865 
)866 

790  . 

.  .  m 

851  . 

.  .  1109 

676  .  . 

.  218 

791  . 

.  .  930 

852  . 

.  .  1110 

676  .  , 

.  219 

737  .  . 

.  .  867 

792  . 

.  .  931 

853  .  . 

.  .  1111 

677  .  . 

.  220 

738  .  . 

.  868 

793  . 

.  .  982 

864  .  . 

.  .  1112 

678  .  . 

.  221 

739  .  . 

.  .  869 

794  . 

.  .  983 

856  .  . 

.  .  1118 

679  .  . 

.  .  222 

740  . 

(871 
■   1872 

795  . 

.  .  934 

866  .  . 

.  .  1115 

680  .  . 

.  223 

796  . 

.  .  935 

857  .  •  . 

.  .  1125 

681  .  . 

.  224 

741  .  , 

.  .  873 

797  . 

.  .  936 

868  .  . 

.  .  1114 

682  . 

266,266 

742  .  . 

.  874 

798  .  . 

.  .  937 

859  .  . 

.  .  1126 

688  .  . 

.  267 

743  .  . 

.  875 

799  .  . 

.  .  938 

860  .  . 

.  .  1127 

684  .  . 

.  .  268 

(876 

800  . 

.  .  989 

861  .  . 

.  .  1128 

685  .  . 

.  269 

744  .  . 

J  877 

801  .  . 

.  .  940 

862  .  . 

.  .  1129 

686  .  . 

687  .  . 

(270 
•   t271 
,  .  272 

a 

745  . 

(879 
(878 
)880 

802  . 

803  . 

804  . 

.  .  941 
.  .  942 
.  .  943 

863  .  . 

864  .  . 

866  .  . 

.  .1130 
,  .  1181 

(1117 
11118 

688  . 

.  .  278 

746  .  . 

.  .  881 

805  . 

689  .  . 

.  .  274 

747  .  , 

.  .  882 

806  .  . 

.  .  946 

866  .  . 

.  1119 

690  . 

.  .  276 

748  . 

.  .  883 

807  . 

.  .  946 

(1141 

691  . 

.  .  276 

749  . 

.  .  884 

808  .  . 

.  .  947 

867  .  . 

.  J  1142 

692  . 

.  .  277 

750  .  . 

.  .  885 

809  . 

.  .  948 

« 

(1143 

698  .  . 

.  .  247 

751  .  . 

,  .  886 

810  .  . 

,  .  949 

868  .  . 

.  .  1144 

694  . 

.  .  248 

752  .  . 

.  887 

811  .  . 

.  .  983 

869  .  . 

.  1120 

695  . 

.  .  249 

753  .  . 

.  888 

812  .  . 

.  .  984 

869,  note 

!  .  1121 

696  . 

.  .  250 

754  .  . 

.  .  889 

818  .  . 

.  .  986 

■  870  .  . 

.  .  1132 

697  . 

.  .  261 

755  . 

.  .  896 

814  .  . 

.  986 

871  .  . 

.  .  1133 

698  . 

.  .  252 

766  .  . 

.  .  896 

815  .  , 

.  987 

872  .  . 

.  .  1134 

699  . 

.  .  263 

767  . 

(890 
•   t891 

816  .  , 

.  988 

873  .  . 

.  .  1135 

700  . 

.  .  254 

817  .  . 

.  .  989 

874  .  , 

.  .  1136 

701  . 

.  .  256 

768  .  , 

.  .  892 

818  .  , 

.  1061 

875  .  , 

.  .  1137 

702  . 

.  .  256 

759  .  . 

.  .  893 

819  .  , 

.  1052 

876  .  . 

.  .  1138 

703  . 

.  .  257 

760  . 

.  .  894 

820  .  , 

,  .  990 

877  .  . 

(1122  • 
"  11123 

704  . 

.  .  258 

761  .  . 

.  .  897 

821  . 

• 

(991 
]992 

705  . 

.  .  259 

762  . 

.  .  898 

878  .  , 

.  .  1139 

706  . 

.  .  260 

763  .  . 

.  .  899 

822  .  . 

.  .  993* 

879  .  . 

.  .  1140 

707  . 

.  .  261 

764  .  , 

.  .  900 

828  .  . 

.  .  994 

880  .  . 

.  .  1124 

708  . 

.  .  262 

766  .  . 

.  901 

824  .  . 

.  .  995 

881  .  . 

.  .  1146 

709  . 

.  .  263 

766  . 

.  .  902 

825  . 

.  .  996 

882  .  , 

.  .  1146 

710  . 

.  .  264 

767  . 

.  .  903 

826  . 

.  .  997 

883  .  , 

.  .  1147 

711  . 

.  .  225 

• 

(904 

827  . 

.  .  998 

884  . 

.  .  1148 

712  . 

.  .  226 

768  . 

.   J  905 

828  . 

.  .  999 

886  . 

.  .  1149 

718  . 

.  .  227 

(906 

829  . 

.  .  1001 

886  . 

.  .  1150 

714  . 

.  .  228 

769  .  . 

.  .  907 

880  ,  , 

.  .  1003 

887  . 

.  .  1151 
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1st  Ed. 

888  Vol. 

889  . 

890  , 

891  . 

892  . 

893  . 

894  . 

895  . 

896  . 

897  . 

898  . 
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PRELIMINARY    VIEWS. 


CHAPTER  I. 

JUDICIAL  PBOCEDURE  IN  GENERAL. 

§  1.  Procedure.  —  In  the  nature  of  things,  there  is  a  differ- 
ence between  a  right  and  the  means  by  which  it  is  enforced, 
—  an  obligation,  and  the  legal  steps  by  which  the  delinquent  is 
made  to  atone  for  its  violation,  —  the  law  defining  a  crime, 
and  the  course  of  the  court  in  punishing  it.     Out  of  this  dis- 
tinction grows  the  law  of  Judicial  Procedure.     It  is  that  divi- 
sion of  legal  things  under  which  are  regulated  the  steps  by 
which  a  legal  right  is  vindicated  or  wrong  punished. 

§2.  Fieadlng  —  Bvidence  —  Praotioe.  —  The  term  Procedure 
is  80  broad  in  its  signification  that  it  is  seldom  employed  in  our 
books  as  a  term  of  art.  It  includes^  in  its  meaning,  whatever 
is  embraced  by  the  three  technical  terms.  Pleading,  Evidence, 
Practice,  and  perhaps  nothing  more.  Pleading,  in  law  phrase, 
signifies,  not  the  address  of  an  advocate  to  the  judge  or  jury,  or 
the  act  of  making  the  address, — a  sense  in  which  it  is  sometimes 
popularly  employed,  —  but  the  science  and  course  of  allegation, 
whereby  a  party  in  court  presents  in  writing  to  the  tribunal  his 
demand,  or  defence  against  the  demand  of  the  other  party,  to 
be  made  matter  of  record  therein ;  and  the  word  pleadings,  in 
the  plural  form,  signifies  the  allegations  themselves.    Some- 
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times  this  plural  form .p^, the Vord  is  restricted  to  denote,  in  the 

"     language  of  Mr.  QQtife^^?*'onlj  those  allegations  or  altercations 

which  are  subg^quent  to  the  count  or  declaration."    The  word 

Practice,  a»]  iusOd  in  the  law,  means  those  legal  rules  which 

direct  th*Q  course  of  proceeding  to  bring  parties  into  court,  and 

tHi^.cpurse  of  the  court  after  thejr  are  brought  in.    The  term 

;.,  Evidence  sometimes  denotes  the  testimony  adduced  in  a  partic- 

;  \\  •/  ular  cause ;  but  it  also  signifies  those  rules  of  law,  whereby  we 

\  *  '    determine  what  testimony  is  to  be  admitted  and  what  rejected 

in  each  case,  and  what  is  the  weiglit  to  be  given  to  the  testimony 

admitted.    In  this  sense  it  is  employed  on  the  title-page  of 

these  volumes. 

§  3.  Continued.  —  The  reader  has  observed,  that  the  words 
Pleading,  Practice,  Evidence,  as  thus  defined,  considerably  over- 
lie one  another  in  meaning.     Indeed  the  word  Practice,  in  its 
fullest  sense,  comprehends  almost  every  tiling  embraced  by  the 
three  combined.     It  is  sometimes  used  in  this  fullest  sense,  but 
generally  we  restrict  its  meaning  within  narrower  limits.     Yet 
it  is  difficult  to  draw  around  it  any  exact  lines.     In  the  ar- 
rangement of  the  matter  of  the  present  volumes,  we  shall  not 
attempt  to  keep  any  one  of  these  words  within  precise  bounds ; 
the  author's  principal  aim  being  to  make  the  work  convenient 
of  consultation,  and  practically  adapted  to  professional  wants. 
§  4.  Objeote  of  Judicial  Procedure — How — The  Record. — Re- 
turning to  the  word  Procedure,  as  embracing  the  combined  sense 
of  the  otiier  three,  let  us  see  if  we  can  place  upon  these  pages, 
in  brief  outline,  an  image  of  what  is  meant  by  procedure  in  a 
court  of  justice,  so  distinct  as  to  enable  readers  uninformed  in 
legal  things  to  comprehend  it.     Suppose  a  man  deems  another 
to  owe  him  a  sum  of  money,  which  the  latter  refuses  to  pay. 
If  the  former  has  determined  to  make  his  claim  for  payment 
efiectual,  lie  sets  himself  to  accomplish  two  things ;  the  one,  to 
place  on  the  record  of  the  country  the  fact  of  the  money  being 
due,  and  wrongfully  withheld  ;  the  other,  to  put  in  motion  the 
power  of  the  country,  to  compel  the  wrong-doer  to  make  the 
payment.     Now,  the  record  of  the  country,  wherein  this  sort 
of  remembrance  is  set  down  and  preserved,  is  made  up  and 
kept  by  the  clerk  of  the  proper  court,  under  the  direction  of  the 
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judge.  But  as  a  person  other  than  the  complainant  is  inter- 
ested in  this  record,  the  judge  will  not  direct  the  clerk  to  make 
it  up,  until  this  other  person,  called  in  legal  phrase  the  defend- 
ant in  the  suit,  has  notice  of  what  is  going  on,  and  the  oppor- 
tunity given  him  to  come  before  the  judge  —  or,  in  the  more 
exact  language  of  the  law,  come  into  court —  and  object.  If, 
after  notice,  the  defendant  chooses  not  to  come  in,  the  judge 
directs  a  record  to  be  made  in  accordance  with  the  claim  of  the 
plaintiff,  as  in  legal  phrase  the  person  is  called  who  asks  for 
the  record.  If  the  defendant  does  come  in  and  oppose,  then 
the  two  parties,  after  having  respectively  stated  in  writing,  and 
handed  to  the  clerk,  what  they  severally  claim  to  be  the  facts 
in  the  case,  produce  their  testimony ;  when  the  judge,  either 
ascertaining  himself  by  an  examination  of  the  testimony  what 
the  facts  are,  or  submitting  the  testimony  to  a  jury  who  render 
a  verdict  finding  the  facts,  pronounces  the  decision  of  the  law 
upon  the  whole  matter,  and  causes  the  clerk  to  enter  up  such 
a  record  as  will  properly  perpetuate  this  finding  and  decision. 

§  5.  Bzeontlon — Precept — Force  of  the  Country,  &a — But  the 

record  would  be  of  little  avail  to  a  party,  if  nothing  were  done, 
after  it  was  made  up,  to  enforce  what  it  declares  to  be  the  right. 
Therefore  the  judge  directs  the  clerk  (what  indeed,  in  most 
cases,  practically  follows  under  a  general  order,  without  any 
specific  direction  in  the  particular  instance)  to  give  to  the  pre- 
vailing party  a  writing  —  known  sometimes  under  the  technical 
name  of  an  execution,  and  sometimes  under  some  other  tech- 
nical name,  the  language  of  the  law  not  being  quite  uniform  in 
all  the  States,  and  there  being  in  some  localities  a  difference 
in  the  language  as  applied  to  difierent  suits  —  commanding 
the  sheriff  or  other  proper  officer  to  whom  it  is  directed,  to  per- 
form, out  of  the  goods  or  estate  of  the  losing  party  in  the  suit, 
for  the  benefit  of  the  other,  or  to  compel  such  losing  party  so 
to  perform,  what  the  record  declares  the  prevailing  party  has  the 
right  to  require  as  his  due.  And  the  officer,  in  making  service 
of  the  precept  (the  word  precept  being  a  general  term  cover- 
ing all  writings  of  this  kind),  carries  with  him,  not  only  his 
own  pliysical  force  to  compel  performance,  but  tlie  right  also  to 
call  out,  should  need  require,  the  whole  civil  and  military  power 
of  the  country. 
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power  of  regulating  the  practice  of  their  respective  tribunals 
by  general  rules.^ 

§  10.  DiBcretion  and  Legal  Rule,  continued. — Pertaining  to  this 

question  of  procedure,  therefore,  we  have,  on  the  one  hand, 
the  established  legal  doctrine,  immovable  by  any  power  of  the 
judges ;  and,  on  the  other  hand,  what  lies  in  the  mere  indi- 
vidual discretion  of  the  judge  presiding  in  the  particular  case. 
These  are  at  the  two  outer  bounds  ;  and,  lying  between  them, 
we  have  a  mass  of  things  spread  along  in  ever-varying  grada- 
tion, each  possessing  an  admixture  of  the  fixed  and  the  change- 
able differing  in  proportions  from  all  the  rest.  And  neither 
our  books  of  practice  nor  the  decisions  of  our  tribunals  inform 
us,  with  exactness,  or  much  in  detail,  what  are  the  things 
which  lie  at  the  extremes,  and  what  and  how  proportioned  are 
those  which  have  their  places  between.  Yet  the  legal  practi- 
tioner is  less  embarrassed  by  these  facts  than  on  this  statement 
he  would  seem  to  be ;  because  his  good  sense,  his  general  un- 
derstanding of  the  law  as  he  has  read  it  in  the  books,  and  the 
results  of  his  observations  from  day  to  day  in  the  routine  of  his 
duties,  will  ordinarily  point  out  to  him  the  course,  in  the  ab- 
sence of  other  and  specific  direction. 

§  11.  Further,  of  the  Terms  of  Art — We  have  seen,  that  the 

words  Pleading,  Practice,  Evidence,  are,  in  a  sense,  terms  of 
art,  having  technical  meaniugs  in  the  law  of  Judicial  Proced- 
ure. There  are  also  various  other* terms  of  the  like  sort; 
such  as  Plea,  Count,  Declaration,  Indictment,  Demurrer,  Oyer, 
Surplusage,  Presumption,  and  so  on.  But  so  far  aa  these 
terms  pertain  to  Criminal  Procedure,  it  is  bettor  to  explain 
them  as  we  go  on,  and  the  rest  do  not  concern  us  in  these 
volumes. 

^  And  see  Thompson  t;.  Hatch,  8  Pick.    1  Bishop  Mar.  &  Dir.  §  80-86,  where 
612 ;  Rathbone  v.  Rathbone,  4  Pick.  89 ;    the  subject  is  more  fully  discussed. 
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CHAPTER  II. 

CBDONAL    PROCEDURE    CONSIDERED   WITH    RESPECT    TO    ITS    HIS- 
TORY AND  PRESENT  CONDITION. 

§12.  Procedure  in  General  not  Stable.  —  The    reader   may 

▼ell  judge,  from  what  was  said  in  the  last  chapter,  that  the 
diyision  of  the  law  which  relates  to  the  procedure  is  of  a  nature 
to  fluctuate  from  age  to  age,  and  as  administered  by  different 
judges  ia  the  ssune  age,  more  than  the  division  which  concerns 
the  right  itself.  It  lies  more  in  the  discretion  of  the  particular 
tribunal  —  more  in  what  cannot  be  brought  to  any  absolute 
standard  of  measurement,  —  more  in  what  depends  on  a  sort 
of  eyer-varying  public  sentiment,  —  more  in  what  may  be  best 
in  the  particular,  in  distinction  from  the  general  rule  —  than 
the  other  department.  It  is  often  legislated  upon,  yet  hardly 
can  we  say  that  its  greatest  changes  come  from  legislation.  In- 
deed, while  the  procedure  retains  through  successive  genera- 
tions much  of  its  outward  semblance  and  form,  in  substance 
and  in  essence  it  is  continually  changing. 

§  13.  How  nuctoateB  in  Criminal  Iiaw. — The  opinion  prevails 
to  a  considerable  extent  an  the  legal  profession,  that,  in  the 
criminal  law,  the  procedure  is  more  stable  than  in  the  civil  de- 
partment. In  truth,  however,  the  exact  reverse  is  the  fact. 
The  forms  of  the  indictment,  indeed,  remain  much  as  they  were 
a  century  ago ;  ^  and  they  continue  so 'in  practice,  even  in  some 
(A  the  States,  and  perhaps  in  most,  in  which  legislation  has 
provided  rules  to  be  followed  at  the  option  of  the  pleader  in- 
stead of  the  common-law  rules.  But  in  the  practice  of  the 
courts,  beyond  the  mere  forms  of  the  indictment,  — not  mean- 
ing now  to  speak  of  the  rules  of  evidence,  —  almost  all  in  crim- 
inal causes  among  us  is  afloat.  And  he  who  reads  intelligently 
the  reports  of  criminal  cases  in  England  at  the-  present  time, 
will  observe  the  same  thing  to  exist  there  as  here. 

§  14.  "Why — History — ConnseL — The  reason  of  the  present 

^  See,  however^  post,  §  24. 
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uncertainty  in  the  law  of  criminal  procedure  lies  partly  in  its 
history.  Anciently  the  English  tribunals  refused  to  men  in- 
dicted for  treason  and  felony  what  is  now  regarded  as  an  essen- 
tial right,  the  benefit  of  counsel  at  their  trials  before  the  petit 
juries.  Counsel  were  indeed  sometimes  permitted  to  argue 
before  the  judges  some  special  points  of  law,  deemed  by  the 
judges  to  be  difficult  ones,  but  this  was  all.  The  counsel 
arguing  were  not  even  ordinarily  suffered  to  have  a  copy 
of  the  indictment ;  neither,  for  this  matter,  was  the  prisoner. 
And  judges  who  could  establish  such  rules  as  these,  cannot  be 
presumed  to  have  had  in  their  understandings  that  pure  light 
of  jurisprudence,  wherein  we.  in  what  is  assumed  to  be  a  bet- 
ter age,  can  safely  at  all  times  walk.  They  claimed,  indeed, 
to  be  themselves  the  counsel  of  the  accused;  and  truly  they 
did,  as  counsel,'  raise  before  themselves,  as  judges,  some  very 
nice  points  of  law,  which,  as  judges,  they  sustained,  letting 
prisoners  go  free  i^i  consequence  of  those  points,  when  a  thou- 
sand sounder  reasons  should  the  sooner  have  dictated  the 
discharge. 

§  15.  Bxample — RoseweU's  Caae. — Let  US  illustrate  this  by 
an  example.  In  the  year  1684,  a  Presbyterian  preacher  by  the 
name  of  Thomas  Bosewell  was  indicted  for  the  high  treason  of 
compassing  the  death  of  the  king,  the  overt  act  being  a  sermon 
which  he  preached  at  a  cojiventicle.  Called  upon  to  defend 
himself  without  the  aid  of  counsel,  he  stood  confused  and  con- 
founded  before  a  tribunal  thirsting  for  his  blood.  When  the 
petit  jurors  came  up  to  be  sworn,  he  was  told,  —  the  court, 
mind,  was  his  counsel,  —  that  he  might  challenge  peremptorily 
a  certain  number  without  CQrUse,  before  they  were  sworn,  as 
they  came  severally  to  the  book.  The  first  one  who  was  called 
came,  and  was  hurried  through  the  oath  before  the  poor  preacher 
could  collect  his  thoughts.  When  he  told  the  judge  he  had 
meant  to  challenge  him,  he  received  the  following  reply : — 

"  Lord  Chitf  Justice.    That  you  cannot  do  now  he  is  sworn. . 
"  Bosewell.    I  was  surprised,  my  lord ;  I  did  not  know  it. 
"  L.  C.  J.    I  cannot  help  it,  Mr.  Rosewell,  you  must  mind  your  business. 
We  cannot  unswear  him  again.    Go  on." 

And  on  the  officers  of  the  court  did  go,  and  swore  another 
juror  before  Mr.  Rosewell  could  summon  his  mind  to  challenge 
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him.  But  he  besought  the  judge  to  grant  him  the  indulgence 
of  challenging  then,  as  he  was  surprised  into  omitting  the 
challenge  at  the  proper  time.  This  request  was  likewise  re- 
fused, for  the  sage  reason,  that  ^'  we  cannot  make  a  new  law 
for  you."  A  little  further  on,  this  Lord  Cliief  Justice  and 
counsel  for  the  prisoner  told  the  defendant :  —  "  Pray,  now, 
mind  the  thing  you  are  about.  You  are  looking  about  you  for 
some  private  mark,  or  hint  to  be  given  you  by  somebody,  and 
so  lose  your  time  of  challenging.  You  must  challenge  them  as 
tlieycome  to  the  book  to  be  sworn,  and  before  they  are  sworn." 
This  admonition  proved  effectual,  and  the  divine  challenged  all 
the  jurors  who  were  afterward  brought  before  the  temporal 
power  to  try  him,  as  far  as  the  law  allowed  and  his  wishes 
prompted. 

§  16.  Continued. —  The  first  witness  produced  by  the  prose- 
cuting power  was  a  female  treason-hunter,  who,  by  false  pre- 
tences, had  got  admitted  into  the  conventicle  to  hear  the  sermon, 
and  who  testified  to  some  damaging  things  said  therein,  to  the 
utter  astonishment  of  the  defendant.  So  when  his  turn  to  ex- 
amine this  witness  came,  he  wished  to  draw  from  her  the  lan- 
guage and  ideas  employed  in  connection  with,  and  prior  and 
subsequent  to,  the  words  she  stated  to  have  been  used  by  him 
as  treasonable.    Thereupon  he  asked  her :  — 

"  upon  what  occasion  came  in  the  words  about  the  two  wicked  kings  ? 

"Smith  [the  witness].    In  preaching,  you  brought  it  in  by  other  proofs. 

"L.  C.  J.  [and  counsel  for  the  prisoner,  speaking  in  the  hearing  of  the 
jury].  Why,  man,  there  can  be  no  occasion  for  speaking  of  those  words. 
You  spoke  them  without  any  occasion  at  all.  Nobody  can  tell  what  occasion 
you  had  to  speak  them. 

"Rosewdl.  Bat,  my  lord,  I  suppose  there  may  be  some  coherence  in  my  dis- 
conrse.    I  would  know  how  they  were  brought  in. 

"  L.  C.  J.  Who  can  tell  the  occasion  ?  Do  you  ask  me  what  reason  any  man 
has  to  speak  treason  ?    I  tell  you  there  is  none  at  all  to  be  given  for  it." 

A  little  further  on,  the  prisoner,  following  up  the  thread  of 
his  cross-examination,  pressed  still  more  closely  this  witness, 
swift-footed  against  him,  but  slow  and  unwilling  to  say  any 
thing  in  his  favor,  with  the  following  question  :  **  How  came  in 
that  about  Jeroboam  ?  "  But  swift  witnesses  must  not  be 
cross-examined  too  closely  by  prisoners  against  whom  they  tes- 
tify, and  whom  the  judges,  their  counsel,  wish  to  have  con- 
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victcd.     So  the  Lord  Chief  Justice  —  the  prisoner's  counsel, 
remember  —  interrupts  the  current,  thus :  — 

"  How  can  she  tell  how  you  bring  in  treason  ? 

"  Ro&ewell.    My  lord 

"  L.  C.  J,  Nay,  pray,  sir,  hear  me  a  little.  You  shall  iiave  all  the  liberty  to 
defend  yourself  that  the  law  can  allow  of.  We  are  accountable  to  the  law  upon 
our  oaths  to  do  justice,  and  are  as  much  accountable  to  heaven  for  our  a<;tion8, 
as  you  or  any  prisoner  that  comes  to  this  bar  is  to  the  law  for  your  actions.  But 
do  you  ask  what  reason  you  spoke  treason  for  ?  I  tell  you,  no  reason  can  be 
given  for  it."  * 

§  17.  Co&tinuecL — These  passages  are  quoted  simpler  as  speci- 
mens of  what  occurred,  not  only  throughout  this  trial,  but  often 
in  the  administration  of  the  criminal  law  against  those  prison- 
ers whom  the  judge  deemed  it  important  to  have  found  guilty 
by  the  jury.  And  we  need  not  add,  that  Mr.  Bosewell  was 
convicted,  in  spite  of  testimony  brought  forward  in  his  defence, 
sufficient  to  acquit  in  any  ordinary  circumstances  such  as  occur 
in  modern  times.  But  though  Mr.  Rosewell  could  find  no  spot 
in  that  tribunal  where  the  weary-winged  trujh,  bearing  the  facts, 
might  set  her  foot,  he  could  find  a  spot,  in  even  the  mind  of 
this  Lord  Chief  Justice,  sufficiently  callous  with  false  technical 
law  to  enable  him  to  mftke  fast  in  it  the  anchor  of  safety  and 
escape.  When  he  was  called  up  to  receive  his  sentence  of  death, 
in  response  to  the  usual  question  why  it  should  not  be  passed 
against  liim,  he  told  the  cpurt,  there  was  a  flaw  in  the  indict- 
ment. Assuming  the  words,  alleged  in  it  as  spoken  by  him, 
to  be  sufficient  in  law  to  constitute  the  crime  of  treason,  they, 
though  fully  set  out  in  the  indictment,  were  not  introduced  in 
due  form  of  legal  etiquette  to  their  place  on  the  judgment  seat ! 
In  vain  the  Attorney-General  and  the  Solicitor-General  objected 
to  the  objection.  The  judge  said  there  was  weight  in  it,  and 
counsel  must  be  assigned  the  prisoner  to  argue  it  before  the 
court. 

**Att.-Gen,    All  this,  my  lord,  is  only  in  delay. 

'*  L,  C,  J.  Mr.  Attorney,  De  vita  homtnh  nulla  est  candatio  longa.  I  think  we 
ought  to  assign  him  counsel,  and  the  rest  of  my  brothers  are  of  that  opinion 
too." 

§18.  Continued. — The  learned  gentlemen  whom  the  court 
assigned  as  counsel  to  argue  the  prisoner's  point  of  law,  ap- 

1  Bosewell's  Case,  10  Howell  St.  Tr.  147  et  seq. 
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plied  to  the  court  for  a  copy  of  the  indictment ;  or  at  least  for 
60  much  of  it  as  would  show  them  what  they  were  to  argue 
about.  But  the  request  was  denied.  Said  the  Lord  Chief 
Justice :  — 

"  Look  ye,  if  you  speak  to  roe  privately,  as  to  my  own  particular  opinion,  it 
is  hard  for  me  to  say  that  there  is  any  express  resolution  of  the  law  in  the  mat- 
ter, but  the  practice  has  been  always  to  deny  a  copy  of  the  indictment.  And 
tho^fbre,  if  you  ask  me,  as  a  judge,  to  have  a  copy  of  the  indictment  delivered 
to  7on  in  a  case  of  high  treason,  I  must  answer  you :  *  Show  me  any  precedent 
where  it  was  done ;  for  there  are  abundance  of  cases  in  the  law  which  seem  hard 
in  tbeoiselves,  but  the  law  is  so  because  the  practice  has  been  so,  and  we  cannot 
alter  the  practice  of  the  law  without  an  act  of  Parliament.'  I  think  it  is  a  hard 
case,  that  a  man  should  have  counsel  to  defend  himself  for  a  twopenny  trespass, 
sad  his  witnesses  examined  upon  oath ;  but,  if  he  steal,  commit  murder  or  felony, 
B*Jf  high  treason,  where  life,  estate,  honor,  and  all,  are  concerned,  he  shall 
neither  have  counsel,  nor  his  witnesses  examined  upon  oath.  But  yet  you  know, 
•s  well  as  I,  that  the  practice  of  the  law  is  so ;  and  the  practice  is  the  law.  .  .  . 
It  is  hard,  I  confess,  and  so  are  many  other  things  in  the  law ;  but  I  am  wonder- 
fully tender  of  making  precedents ;  and  therefore,  if  it  has  not  been  practised,  I 
do  not  see  how  we  can  do  it.  .  .  .  As  far  forth  as  I  could  do,  being  in  the  case 
of  life,  I  would  indulge  you ;  but  I  tell  you,  I  am  Moath  to  be  the  author  of 
precedents  in  cases  of  this*  nature,  one  way  or  other." 

§  19.  Contiiiiied. — So  the  counsel  made  their  argument  with- 
out the  copy  they  sought,  as  best  they  could ;  and  the  judges 
deemed  the  indictment  to  be  wanting  in  proper  introductory 
ayennents,  though  what  was  meant  was  perfectly  plain  to  com- 
mon apprehension,  and  the  treasonable  words  were,  and  pur- 
ported to  be,  exactly  given.  Therefore  they  recommended  to 
die  Crown  a  pardon  for  the  poor  preacher,  which  in  due  form 
be  brought  into  court,  pleaded  it,  and  received  his  discharge. 
Being  a  scholar,  he  objected  to  the  Latin  of  the  indictment ; 
but  tlie  Latin  of  the  pardon  passed  well  with  him.  Thus  was 
bis  Hfe  saved.* 

§  20.  Continued — SachevereU'B  CaBe. — The  Lord  Chief  Justice, 
who  presided  at  the  trial  of  Rosewell,  was  Jeffreys ;  a  name  now 
held  in  universal  execration.^    But  let  us  see  whether  the  name 

• 

1  RoteweO's  Case,  10  Ho^vell  St.  Tr.  day ;  the  other,  those  who  have  been 

H7, 156, 165, 166,  260,  267,  268.     .  especial  objecU  of  detestation.    Wool- 

'  There  are  two  classes  of  men  con-  rych,  in  his  Life  of  Jeffreys,  p.  146, 

eeniing  whom  we  can  learn  no'hing  gives  the  following  reason  for  the  course 

certainly,  either  fkom  contemporaneous  pursued  upon  the  motion  of  Rosewell  in 

lustory,  or  from  subsequent  historical  arrest  of  judgment:   "Rosewell  made 

iMetrch.     The  one  class    are   those  a  very  admirable  defence  ;  and,  happily 

vbobaTe  been  especial  &yorites  in  their  for  him,  there'  was  present  a  baronet, 
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of  Jeffreys  does  stand  justly  in  condemnation  above  all  others. 
Passing  down  through  a  series  of  years,  to  a  period  supposed 
to  be  more  enlightened  than  that  in  which  Jeffreys  presided 
over  the  Court  of  King's  Bench,  —  namely,  to  the  year  1710, 
—  we  find  the  whole  House  of  Commons  moving  an  impeach- 
ment before  the  House  of  Lords,  against  Henry  Sacheverell, 
D.  D.,  a  clergyman  of  the  establislied  church,  for  the  misde- 
meanor of  publishing  two  sermons  offensive  to  one  of  the  politi- 
cal parties  of  the  country.  There  were  four  articles  of  the 
impeachment:  the  third  article  charged  the  defendant  with 
having,  in  these  sermons,  insinuated  that  the  Church  of  Eng- 
land was  in  danger ;  whereas,  four  years  before,  the  whole  Par- 
liament had  solemnly  voted  her  to  be  out  of  danger,  and,  on 
address  of  the  Parliament,  the  queen  had  isstied  a  proclamation 
declaring  such  to  be  the  fact  in  her  case.  The  Other  articles 
were  of  a  like  sort.  Had  the  trial  been  before  the  Court  of 
Queen's  Bench,  and  had  a  rTeffreys  presided,  the  prisoner  would 
have  been  allowed  counsel;  for,  in  this  case,  the  offence. was 
not  treason  or  felony,  but  misdemeanor.  And  so  the  Lords, 
sitting  to  try  him,  permitted  him  to  be  defended  by  counsel. 
They,  however,  convicted  him ;  and  he,  the  pure  churchman, 
who  feared  for  the  church,  as  Rosewell,  the  dissenter,  had 
feared  for  the  souls  of  men,  moved,  as  Rosewell  moveii,  in  ar- 
rest of  judgment.  Li  Rosewell's  case,  the  words  had  been 
duly  set  out  in  the  indictment.  In  Sacheverell's  case,  the  im- 
peachment gave  no  words,  neither  gave  the  substance  of  any 
words,  but  only  said  the  defendant  had  insinuated,  and  the 

Sir  John  Talbot,  who,  though  not  yioe  which  he  and  the  Surrey  jury  had 
friendly  to  dissenters,  highly  appreci-  done  ;  when,  to  his  utter  confusion,  t)ie 
ated  what  he  had  said,  and  thought  the  monarcli  replied,  under  a  stBong  feeling 
verdict  wrong..  From  the  trial  he  posted  of  sympathy,  that  the  prisoner  must  not 
away  to  the  king,  and  declared  that  he  die,  and  tliat  he,  Jeffreys,  must  find  out 
had  seen  the  life  of  a  person,  who  ap-  some  way  to  bring  him  off"  This 
pcared  to  be  a  gentleman  and  a  scholar,  statement  may,  for  aught  I  can  prove 
in  danger  upon  such  evidence  as  he  to  the  contrary,  be  true.  Lord  Camp- 
would  not  hang  his  dog  on  ;  and, '  Sir,'  bell,  in  his  Lives  of  the  Chancellors 
says  he,  *  if  your  Majesty  suffers  this  (for  ^Jeffreys  was  afterward  made  Lord 
man  to  die,  we  are  none  of  us  safe  in  Chancellor),  says,  Jeffreys  was  anxious 
our  houses/  This  address  had  a  full  in-  for  the  acquittal  of  Rosewell !  But,  be 
fluence  upon  the  royal  ear;  and,  whilst  this  matter  as  it  may,  the  account  of 
it  was  operating,  in  came  Jeffreys  over-  the  trial,  as  I  have  given  it,  illustrates 
joyed,  and  vaunting  of  the  signal  ser-  the  point  of  my  text. 
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like.  The  Lords  asked  the  reverend  judges  of  England,  pres- 
ent to  lend  their  advice  on  the  occasion,  "  Whether,  by  the  law 
of  England,  and  constant  practice  in  all  prosecutions,  by  in- 
dictment or  information  for  crimes  and  misdemeanors,  by 
writing  or  speaking,  the  particular  words  supposed  to  be  crim- 
inal must  not  be  expressly  specified  in  such  indictment  or  in- 
formation ?  "  The  judges  answered,  with  one  voice,  that  they 
must.  Thereupon,  "  It  is  resolved,  by  the  Lords  spiritual  and 
temporal,  in  Parliament  assembled,  that,  by  the  law  and  usage 
of  Parliament,  in  prosecutions  by  impeachments,  for  high  crimes 
and  misdemeanors,  by  writing  or  speaking,  the  particular 
words  supposed  to  be  criminal  are  not  necessary  to  be  expressly 
specified  in  such  impeachments."  ^ 

§  21.  SacheverelVs  Case,  oontiiiued — Caution. — So  poor  Sach- 

everell,  pursued  by  the  whole  Commons  before  the  other  branch 
of  the  English  legislature,  fared  worse  than  Bosewell,  pursued 
before  the  Court  of  King's  Bench  by*  the  Attorney-General  and 
the  Solicitor-General  of  the  Crown.  And  popular  wrath  is 
often  more  unreasonable,  and  less  to  be  borne,  th^n  individual, 
royal  wrath.  This  fact  should  lead  the  people  of  the  United 
States  to  beware  how  they  take  down  the  barriers  wliich  the 
wisdom  of  the  common  law  erected,  during  the  struggles  of 
liberty  with  despotism,  between  the  accusation  of  the  offence 
and  the  sentence  of  the  court  against  the  criminal.  In  times 
of  peace,  prepare  for  war ;  in  times  of  repose  to  liberty,  pre- 
pare for  the  day  of  her  conflict.  And  above  all,  let  us  remem- 
ber that  liberty  dwells  not  in  the  mere  outward  forms  of  any 
government;  therefore  despotism  may,  if  we  do  not  watch, 
enter  within  the  pale  of  American  law,' and  there  bind  and  sub- 
jugate the  minority  of  the  people.^ 

§  22.  Adhering;  to  Precedent — Tlie  reader  has  observed  with 
what  tenacity  Jeffreys,  as  reported  in  Rosewell's  Case,  adhered 

^  Sacheyerell's  Case,  16  Howell  St.  •  in  such  times,  all  complaints  are  sent 

Tr.  1,  37,  466,  467,  471,  478.  •  into  the  civil  com-ts  as  usual,  the  pre- 

2  We  here  see  one  of  the  strongest  cedents  in  those  courts  will  necessarily 

reasons  whj  in  times  such,  for  instance,  become  corrupted,  and  then  they  may 

as  our  secession  war,  when  martial  law  be  employed  to  oppress  men  who,  not 

is  both  constitutionally  and  politically  by  rebellion,  but  by  peaceable  means, 

justifiable,  the  people  should  welcome  it,  are  seeking  to  reform  abuses.  And  see 

rather  than  kick  against  it ;  because  if,  Crim.  Law,  I.  (  56,  68. 
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to  the  established  practice,  and  how  fearful  he  was  of  making 
a  precedent.  And  his  type  of  mind  is  not  uncommon  among 
lawyers  of  eminent  learning,  who  have  presided,  and  still  pre- 
side, over  our  courts  of  justice.  That  the  practice  to  which  he 
adhered,  in  refusing  counsel,  and  in  refusing  a  copy  of  the 
indictment,  would  not  now  be  followed  by  any  judge  in  the 
United  States,  even  if  subsequent  legislation  had  not,  as  it  has, 
ordered  otherwise  on  these  points,  cannot  for  a  moment  be 
questioned.  But  judges  differ  in  the  intensity  of  their  rever- 
ence for  forms,  and  of  their  reverence  for  justice.  The  conflict 
has  been  great  between  the  old  forms,  as  far  as  they  are  oppres- 
sive, and  the  demands  of  justice,  made  upon  particular  judges, 
in  particular  cases.  Hence  the  result,  stated  already,  that  tlie 
practice  of  our  day  is  less  settled  in  criminal  causes  than  in 
civil. 

§  23.  Bffect  of  nnjnst  Precedent — Subtle  Rules  of  Pleading. — 
Still  another  matter  remains  to  be  noted.  When  unjust  rules, 
such  as  those  of  which  we  have  here  been  speaking,  have  pressed 
heavily  upon  prisoners,  merciful  judges,  in  consideration  of  the 
hardship,  have  been  led  to  listen  more  attentively  to  nice  and 
technical  objections  urged  in  their  favor,  than  otherwise  tliey 
would  have  done.  And,  in  consequence,  there  have  grown  up 
some  rules,  particularly  of  pleading,  and  as  respects  the  indict- 
ment, too  subtle  to  accord  with  the  more  enlightened  judgment 
of  the  present  day.  Most  of  these  over-subtle  rules  have,  in 
the  majority  of  our  States,  been  abolished  by  legislation ;  a  few, 
that  have  not  been  so  abolished,  have  been  discarded  by  the 
judges,  without  waiting  for  the  hand  of  legislation  to  lop  tliem 
off;  and  now,  little  of  this  sort,  beyond  a  too  close  adherence 
to  old  technical  words  and  forms  of  expression,  remains  for  us 
to  condemn.  Indeed,  the  tendency  now  appears  to  be  rather 
in  the  direction  of  too  loose  a  practice,  and  too  indefinite  a 
form  of  the  allegation.  For,  although  the  unthinking  multi- 
tude —  crying  to-day  for  this  reform,  and  to-morrow  for  that ; 
pursuing  with  hot  blood  one  class  of  offenders  to>day  ;  another, 
to-morrow  —  desire  oftentimes  almost  the  entire  removal  of  the 
obstruction  of  a  formal  trial  and  conviction  between  the  offence' 
committed  and  the  punishment  following ;  wise  men  see,  that 
what  serves  to  impede  in  some  instances  the  rapidity  of  the 
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course  of  justice,  in  other  cases  is  the  protection  of  innocence 
in  its  hour  of  peril  and  of  anguish.  And  surely  innocence  needs 
protection  as  truly  as  guilt  merits  punishment. 

§24.  DiBoarfling  Technicalitiefl. — Some  very  strong  expres- 
sioDs  have  been  made  by  American  judges  to  the  effect,  that 
▼e,  of  this  country,  disregard  the  technicalities  of  the  English 
oommon  law  in  our  pleadings  in  criminal  cases.^  But  actual 
obsenration  of  the  decisions  of  our  tribunals  establishes  that, 
except  as  statutes  have  otherwise  ordered,  the  courts  of  our 
entire  country  do  follow  substantially  the  bommon  law  of  Eng- 
land upon  this  subject,  the  same  as  upon  other  legal  subjects. 

§  25.  Common  Law  Rules  too  Loose. — There  are  some  points 
on  which  even  the  English  common  law  of  criminal  pleading  is 
not  sufficiently  favorable  to  defendants.  These  points,  or  some 
of  ttiem,  will  be  noted  in  their  proper  places.  But  let  the 
observation  be  here  made,  that,  wherever  such  defects  are  found 
in  the  common  law,  they  demand  legislative  amendment,  per- 
haps also  amendment  by  judicial  decision,  as  much  as  the  de- 
fects of  too  great  nicety  and  too  close  adherence  to  technical 
rule.  It  is  now  the  fashion  to  say  much  concerning  the  one 
sort  of  defect,  nothing  concerning  the  other.  Let  us  be  just, 
not  rashly  casting  down  without  also  building  up. 

§  26.  The  Proeeoatizig  Officer. — In  all  the  States  of  our  Union, 
and  in  tlie  tribunals  of  the  United  States,  criminal  prosecutions 
are  carried  on  by  a  public  officer,  learned  in  the  law,  and 
chosen  for  this  particular  purpose.  This  officer  has  great 
power  in  his  hands ;  be  may  practically,  in  almost  every  case, 
I»event  the  grand  jury  from  finding  an  indictment,  as  he 
always  or  nearly  always  in  practice  draws  the  indictment. 
And,  after  it  is  found,  he  may  refuse  to  pursue  the  accused,  if 
he  will.  Such  an  officer  ought  to  possess  that  element  essen- 
tial in  the  character  of  a  truly  great  lawyer,  integrity  to  the 
highest  degree.  He  ought  also  .to  possess  the  highest  qualifi- 
cations of  learning,  and  exactitude  of  mental  habit.  A  man  of 
this  sort  need  never  permit  an  offender  to  escape  by  reason  of 
any  defect  in  the  indictment,  though  the  judges  should  hold 
him  to  exact  rule.    And  if  the  goveniment  or  the  people,  as 

^  8«e  Harriman  p.  The  State,  2  Greene,  Iowa,  270,  279 ;  McKinney  v.  People, 

2(Hliiiaii,540;  ante.SlS* 
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the  one  or  the  other  has  the  appointing  or  electing  power,  sees 
fit  to  confer  the  office  on  some  one  whose  qualification  is  simply 
that  he  can  bawl  loudly  and  long  before  his  countrymen  met 
to  determine  what  candidates  shall  be  put  in  nomination  for 
office,  surely,  though  criminals  should  escape  through  his  blun- 
ders, it  does  not  become  the  government  or  people  to  complain. 
And  neither  people  nor  government  has  the  right,  in  the  pres- 
ence of  the  Power  who  rules  all,  to  remove  any  one  of  the 
necessary  bars  which  liberty  has  put  up  around  her  children, 
because  they  may  expose  the  weakness  of  some  tool  of  party, 
whom  the  passion  of  the  hour  would  honor  and  reward. 

§  27.  The  Bvidence. — Tlie  law  of  evidence  is  necessarily  a 
good  deal  fluctuating,  and  much  within  the  power  of  the  par- 
ticular presiding  judge.  But  it  is  deemed  best  not  to  enter 
upon  a  consideration  of  its  peculiarities  in  the  present  con- 
nection. 


CHAPTER  m. 

ORDER  AND   CHOICE  OF   PROCEEDINGS  IN  A   CRIMINAL   CAUSE. 

28,  29.  Introduction. 
80-84.  What  before  the  Indictment,  &c. 
86-40.  Thence  to  Guilty  or  Not  Guilty. 
41-44.  From  Guilty  to  Execution  of  Sentence. 

§  28.  Scope  of  this  Chapter.  — The  leading  purpose  of  these 
volumes  is  to  present;  one  after  another,  the  various  principles 
which  govern  the  procedure  in  a  criminal  cause.  And  this 
cannot  well  be  done  upon  such  a  division  of  the  subject  as  shall 
bring  to  view  all  the  successive  steps  in  the  exact  order  in 
which  they  are  usually  taken  in  practice.  To  meet,  therefore, 
the  exigencies  of  the  work,  wherein,  of  course,  the  order  of  the 
steps,  and  the  right  to  elect  between  one  step  and  another, 
must  be  shown,  it  is  proposed,  in  this  chapter,  to  draw  a  sort 
of  outline  of  the  proceedings  in  a  criminal  cause ;  with  some 
views,  not  merely  of  the  order  of  the  proceedings,  but  of  the 
choice  of  steps,  whether  on  behalf  of  the  prosecution  or  the  de- 
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fence.  At  the  same  time,  this  discussion  will  not  be  made 
exhaustive ;  but  much  will  be  left  to  be  explained  in  subsequent 
parts  of  these  volumes. 

§  29.  Cbone  of  the  DiBoussion. — We  shall  consider,  I.  The 
Steps  which  precede  the  Indictment,  Complaint,  or  Informa- 
tion ;  II.  What  follows,  down  to  the  Finding  upon  the  Facts ; 
m.  From  the  Finding  of  Guilty  to  the  Complete  Execution  of 

the  Sentence. 

• 

I.  The  Steps  which  precede    the  Indictment^    Complaint^  or 

Information. 

§  30.  The  ArreBt.  —  When  a  crime  has  been  committed,  the 
first  thing  to  be  done  is,  of  course,  to  secure  the  person  of  the 
offender.  The  methods  of  procedure  to  make  the  arrest  are 
aomewhat  various ;  and,  under  some  circumstances,  the  power 
which  prosecutes  may  choose  between  them.  It  is  not  always 
necessary  that  there  should  first  be  issued  a  warrant  for  the 
arrest ;  yet,  even  where  it  is  not  necessary,  if  it  can  be  done 
without  causing  delay,  and  so  giving  the  offender  a  possible 
chance  for  escape,  it  is  better  to  proceed  by  warrant  than  with^ 
out.  Wlieu  the  warrant  is  necessary,  and  when  not,  will  be 
matter  for  consideration  in  another  chapter* 

§  31.  Continued.  —  Again,  a  warrant  may  be  procured  by  ap- 
plication to  a  magistrate  or  police  court ;  or,  in  most  of  the 
States,  the  arrest  may  be  postponed  until  an  indictment  has 
been  obtained  from  the  grand  jury,  and  then  the  arrest  will  be 
made  on  a  bench  warrant,  issued  by  the  court.  Generally  the 
power  which  prosecutes  will,  fpr  various  reasons,  choose  the 
former  course.  It  secures  the  person  of  the  wrong-doer  at 
once ;  it  expedites  the  business  by  giving  that  notice  which 
may  prevent  a  successful  application  for  delay  when  the  cause, 
after  indictment  found,  comes  on  for  trial ;  and  it  secures  the 
attendance  of  the  witnesses.  Indeed,  there  are  so  many 
reasons  in  favor  of  this  course,  that,  in  some  of  the  States, 
it  is  made  necessary  by  statutes.  Still,  where  statutes  do  not 
forbid,  there  are  circumstances  in  which  it  is  obviously  better 
to  save  the  trouble  and  expense  of  a  preliminary  warrant  and 
arrest,  and  proceed  at  once  before  the  grand  jury. 
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§  82.  Comxnitment  for  Trial  —  Grimes  within  Magiatxate's  Juris- 
diction.—  When  a  magistrate  has  issued  his  preliminary  war- 
rant for  arrest,  and  the  defendant  is  taken  upon  it,  the  officer 
who  lias  arrested  him  conducts  him  before  the  same  or  some 
other  magistrate,  or  before  the  proper  police  court.  Here  the 
circumstances  of  the  crime  are  examined  into,  when  it  may  be 
found  that  the  offence  was  a  petty  one,  within  the  jurisdiction 
of  the  magistrate  or  court  to  dispose  of  fully  by  a  trial,  and 
there  is  no  occasion  to  bind  over  the  offender  to  answer  before 
another  court ;  or  it  may  be,  that  no  crime  whatever  has  been 
committed.  In  either  of  these  alternatives,  it  is  perceived,  the 
case  will  go  no  further,  unless  the  defendant,  being  convicted, 
takes  it  further  by  appeal.  Bu,t  if  an  offence  appears  to 
have  been  committed,  and  it  is  beyond  the  jurisdiction  of  this 
court  or  magistrate,  the  offender,  if  it  is  bailable,  is  ordered  to 
recognize  with  sureties  for  his  appearance  before  the  higher 
court ;  and,  if  he  fails  to  furnish  the  sureties,  he  is  committed 
to  jail.  So  he  is  thus  committed  where  the  offence,  being  of 
great  enormity,  is  not  bailable. 

§  38.  Commitment  for  Trial,  oontinuecL  —  Generally,  in  this 
country,  these  preliminary  steps  are  taken  at  the  instigation 
of  some  police  officer,  or  constable,  or  private  person,  and  not 
by  the  State's  Attorney  for  the  district  within  which  the  crime 
was  committed ;  that  is,  this  is  generally  the  course  in  actual 
practice,  though  they  may  be  taken  under  the  supervision  of 
the  State's  Attorney,  and  sometimes  are.  And  where,  as  in 
many  instances,  there  is  a  choice  of  accusation,  —  that  is, 
where  the  prisoner  may  fairly  be  accused  of  one  crime  or  an- 
other, or  together  of  more  crimes  than  one  growing  out  of  the 
transaction  proved,  —  it  is  plainly  the  duty  of  the  committing 
magistrate  to  see  that  the  accusation  and  commitment  thereon 
are  broad  enough  to  cover  the  whole ;  leaving  it  to  the  grand 
jury  or  prosecuting  officer  to  elect  between  one  and  another  of 
several  methods  of  accusation  which  may  present  themselves. 
Still  if  the  commitment  is  on  narrower  ground  than  is  thus  in- 
dicated, the  result,  as  the  reader  will  see  in  the  proper  place, 
is  not  to  let  the  prisoner  go  clear  a^  to  any  thing  further  which 
might  be  charged  against  him. 

§  34.  The  Witnesaes.  —  The  committing  magistrate,  having 
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the  witnesses  for  the  prosecution  before  him,  will  take  their 
recognizances  to  appear  and  testify  before  the  upper  court. 
Sometimes  the  purposes  of  justice  require  that  these  recogni- 
zances should  be  with  sureties,  and  occasionally  the  unpleasant 
result  follows  that  a  witness  cannot  obtain  sureties,  and  he  is 
detained  in  prison. 

II.   Wiat  follows,  down  to  the  Finding  upon  the  Facts. 
§  35.  The  Court  and  its  Constituent  Parts.  —  The  offender,  it  is 

perceived,  is  to  answer  before  the  proper  court.  Now,  for  some 
purposes,  the  judge,  sitting  judicially  for  the  transaction  of 
business,  is  deemed  to  be  the  court.  Still  he  acts,  not  only  by 
himself  directly,  but  by  his  officers ;  such  as  the  clerk  of  the 
court,  the  sheriff  and  his  deputies,  the  attorneys  at  law,  the 
grand  jury,  the  petit  jury,  and  the  like.  And  they  are  together, 
for  'some  purposes,  regarded  as  constituting  the  court.  And 
when  a  prisoner  is  accused  before  a  court,  the  case  is,  in  most  of 
our  States,  first  examined,  not  by  the  judge,  or  by  the  judge  and 
petit  jury  sitting  in  open  court,  but  by  the  grand  jury  acting 
in  private.  Sometimes,  however,  the  judge,  knowing  that  a 
particular  class  of  crimes,  or  some  particular  case,  is  to  be 
investigated  by  the  grand  jury;  first  instructs  this  jury  as  to 
the  law  and  the  duty  of  the  jurymen  relating  thereto.  And  it 
is  the  general  practice,  on  the  coming  in  of  the  grand  jury  to 
enter  upon  a  term  of  service,  to  give  them  some  instructions, 
descending  more  or  less  into  particulars,  concerning  their  duty. 
And  a  prisoner  has  various  rights,  such  as  the  right  to  chal- 
lenge the  ^rand  jury,  or  a  particular  juror,  and  the  like,  td  be 
considered  in  chapters  further  on. 

§  36.  The  Indictment  or  Information.  —  When  the  grand  jury 
is  the  body  to  take  the  first  step  in  this  court  against  the  pris- 
oner, it  pre^^n^^  to  the  court  a  written  accusation  of  crime ;  and 
this  presentment,  after  being  duly  returned  into  court,  and 
made  a  part  of  its  record,  is  called  an  indictment.  This  state- 
ment represents  the  matter  as  it  stands  in  most  of  our  States, 
and  is  sufficiently  accurate ;  though  the  word  presentment  has 
other  meanings  not  necessary  to  be  here  considered.  In  some 
of  our  States,  there  is  ordinarily  no  grand  jury ;  and  the  prose- 
cuting officer  draws  out  the  accusation  and  lays  it  before  the 
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§  82.  Comxnitment  for  Trial  —  Crimes  within  Magistrate's  Juris- 
diction.—  When  a  magistrate  has  issued  his  prelimuiary  war- 
rant for  arrest,  and  the  defendant  is  taken  upon  it,  the  officer 
who  has  arrested  him  conducts  him  before  the  same  or  some 
other  magistrate,  or  before  the  proper  police  court.  Here  the 
circumstances  of  the  crime  are  examined  into,  when  it  may  be 
found  that  the  offence  was  a  petty  one,  within  the  jurisdiction 
of  the  magistrate  or  court  to  dispose  of  fully  by  a  trial,  and 
there  is  no  occasion  to  bind  over  the  offender  to  answer  before 
another  court ;  or  it  may  be,  that  no  crime  whatever  has  been 
committed.  In  either  of  these  alternatives,  it  is  perceived,  the 
case  will  go  no  further,  unless  the  defendant,  being  convicted, 
takes  it  further  by  appeal.  Bujt  if  an  offence  appears  to 
have  been  committed,  and  it  is  beyond  the  jurisdiction  of  this" 
court  or  magistrate,  the  offender,  if  it  is  bailable,  is  ordered  to 
recognize  with  sureties  for  his  appearance  before  the  higher 
court ;  and,  if  he  fails  to  furnish  the  sureties,  he  is  committed 
to  jail.  So  he  is  thus  committed  where  the  offence,  being  of 
great  enormity,  is  not  bailable. 

§  83.  Commitment  for  Trial,   continaed.  —  Generally,  in   this 

country,  these  preliminary  steps  are  taken  at  the  instigation 
of  some  police  officer,  or  constable,  or  private  person,  and  not 
by  the  State's  Attorney  for  the  district  within  which  the  crime 
was  committed ;  that  is,  this  is  generally  the  course  in  actual 
practice,  though  they  may  be  taken  under  the  supervision  of 
the  State's  Attorney,  and  sometimes  are.  And  where,  as  in 
many  instances,  there  is  a  choice  of  accusation,  —  that  is, 
where  the  prisoner  may  fairly  be  accused  of  one  crime  or  an- 
other, or  together  of  more  crimes  than  one  growing  cfut  of  the 
transaction  proved,  —  it  is  plainly  the  duty  of  the  committing 
magistrate  to  see  that  the  accusation  and  commitment  thereon 
are  broad  enough  to  cover  the  whole ;  leaving  it  to  the  grand 
jury  or  prosecuting  officer  to  elect  between  one  and  another  of 
several  methods  of  accusation  which  may  present  themselves. 
Still  if  the  commitment  is  on  narrower  ground  than  is  thus  in- 
dicated, the  result,  as  the  reader  will  see  in  the  proper  place, 
is  not  to  let  the  prisoner  go  clear  a^  to  any  thing  further  which 
might  be  charged  against  him. 

§  34.  The  "V^itnesses.  —  The  committing  magistrate,  having 
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the  witnesses  for  the  prosecution  before  him,  will  take  their 
recognizances  to  appear  and  testify  before  the  upper  court. 
Sometimes  the  purposes  of  justice  require  that  these  recogni- 
zances should  be  with  sureties,  and  occasionally  the  unpleasant 
result  follows  that  a  witness  cannot  obtain  sureties,  and  he  is 
detained  in  prison. 

n.   What  folUnoi,  down  to  the  Finding  upon  the  Facts. 
§  35.  The  Court  and  its  Constitaent  Parts.  —  The  offender,  it  is 

perceived,  is  to  answer  before  the  proper  court.  Now,  for  some 
purposes,  the  judge,  sitting  judicially  for  the  transaction  of 
bosiness,  is  deemed  to  be  the  court.  Still  he  acts,  not  only  by 
himself  directly,  but  by  his  officers ;  such  as  the  clerk  of  the 
court,  the  sheriff  and  his  deputies,  the  attorneys  at  law,  the 
grand  jury,  the  petit  jury,  and  the  like.  And  they  are  together, 
for  some  purposes,  regarded  as  constituting  the  court.  And 
when  a  prisoner  is  accused  before  a  courts  the  case  is,  in  most  of 
our  States,  first  examined,  not  by  the  judge,  or  by  the  judge  and 
petit  jury  sitting  in  open  court,  but  by  the  grand  jury  acting 
in  private.  Sometimes,  however,  the  judge,  knowing  that  a 
particular  class  of  crimes,  or  some  particular  case,  is  to  be 
investigated  by  the  grand  jury;  first  instructs  this  jury  as  to 
the  law  and  the  duty  of  the  jurymen  relating  thereto.  And  it 
is  the  general  practice,  on  the  coming  in  of  the  grand  jury  to 
enter  upon  a  term  of  service,  to  give  them  some  instructions, 
descending  more  or  less  into  particulars,  concerning  their  duty. 
And  a  prisoner  has  various  rights,  such  as  the  right  to  chal- 
lenge the  grand  jury,  or  a  particular  juror,  and  the  like,  to  be 
considered  in  chapters  further  on. 

§  36.  The  Indictment  or  Information.  —  When  the  grand  jury 
is  the  body  to  take  the  first  step  in  this  court  against  the  pris- 
oner, it  presents  to  the  court  a  written  accusation  of  crime ;  and 
this  presentment,  after  being  duly  returned  into  court,  and 
made  a  part  of  its  record,  is  called  an  indictment.  This  state- 
ment represents  the  matter  as  it  stands  in  most  of  our  States, 
tnd  is  sufficiently  accurate ;  though  the  word  presentment  has 
other  meanings  not  necessary  to  be  here  considered.  In  some 
of  our  States,  tliere  is  ordinarily  no  grand  jury ;  and  the  prose- 
cuting officer  draws  out  the  accusation  and  lays  it  before  the 
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not  wrong,  therefore,  for  his  counsel  to  choose,  out  of  various 
methods  of  defence  which  may  present  themselves,  the  one 
which  may  prove  effectual.  Now,  if,  for  example,  he  presses 
several  theories  by  which  the  result  of  innocence  may  be 
wrought  out,  they  may  be  of  such  a  kind,  or  require  such  evi- 
dence, that  the  one  will  overturn  the  other,  and  a  conviction 
the  more  surely  follow.  On  the  other  hand,  they  may  stand 
well  together,  and  be  all  urged  under  the  common  plea  of  not 
guilty.  There  is  a  wide  range  for  this  sort  of  care  in  managing 
a  defence. 

III.  From  the  Finding  of  GhiiUy  to  the  Complete  Execution 

of  the  Sentence, 

§  41.  Setting  Aside  the  Verdict  —  When  a  verdict  of  guilty 

has  been  rendered,  it  does  not  follow  in  a  criminal  case,  more 
than  in  a  civil,  that  the  verdict  is  to  stand.  If  there  is  a  way 
of  getting  it  overturned,  —  as,  on  a  motion  for  a  new  trial,  or 
on  carrying  up  exceptions  taken  to  the  ruling  of  the  court  at 
the  trial,  —  it  will  in  most  circumstances  be  wise  to  follow  up 
the  case  to  this  result.  Yet  there  may  be  very  peculiar  circum- 
stances in  which  it  will  be  better  to  forego  even  this  conclusion. 
Suppose,  for  example,  the  verdict  is  such  in  form  as  to  amount 
to  a  conviction  for  only  a  small  part  of  the  offence  charged, 
while  it  is  silent  as  to  the  rest,  —  and  suppose  the  court 
is  pretty  sure  to  hold  that  the  effect  of  a  new  trial  will  be  to 
open  again  the  entire  charge  in  the  indictment,^  —  in  such  a 
case  it  may  be  judicious  to  accept  sentence  under  the  verdict. 
Pushing  for  what  is  better  may  be  too  likely  to  end  in  what  is 
worse. 

■ 

§  42.  Arrestiiig  Judgment  —  By  the  rules  of  the  common 
law,  the  defendant  may,  at  any  time  after  verdict  and  before 
sentence,  move  the  court  to  arrest  the  judgment  for  any 
defect  appearing  on  the  face  of  the  record.  Generally,  if 
such  a  defect  appears,  it  will  be  wise  to  take  advantage  of  it. 
Tet  there  may  be  circumstances  in  which  it  will  not  be  wise. 
If,  in  case  such  a  motion  succeeds,  the  prisoner  is  sure  to  be 
indicted  over  again,  and  a  conviction  on  the  second  indictment 

i  Crim.  Law,  I.  §  860. 
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is  almost  certain  to  follow,  —  and  if  the  second  conviction  will 
probably  be  for  a  heavier  crime  than  was  the  first,  —  it  is  bet- 
ter for  the  prisoner  to  accept  of  what  has  fallen  to  him  than  to 
fij  for  relief  only  to  receive  a  heavier  burden. 

§  48.  The  Sentence  —  "Writ  of  Brror.  —  When  the  time  arrives 
for  pronouncing  sentence,  it  will  be  a  question  to  be  carefully 
considered,  whether  any  thing  shall  be  brought  forward  in 
mitigation  of  it,  on  the  one  hand,  or  in  aggravation  of  it,  on  the 
other  hand.^  And  if  the  sentence  is  erroneous,  or  if  any  other 
error  is  apparent  on  the  record,  a  writ  of  error  may  become 
necessary. 

§  44.  Condusion.  —  Further  details,  with  authorities,  will 
appear  in  subsequent  parts  of  these  volumes.  The  practical 
conclusion  is,  that,  if  one  would  either  prosecute  or  defend 
well,  he  must  be  familiar  with  the  entire  routine  of  a  criminal 
cause,  and  with  the  whole  science  of  the  criminal  law.  It  is 
impossible  to  make  a  mere  hasty  snatching  up  of  books  answer 
tlie  exigencies  of  a  successful  practice. 

1  Crim.  Law,  I.  §  728-729  o. 


28 


§  46  BOBIE  LEADING  PBINdPLES.  [BOOK  n. 


BOOK    11. 

SOME   LEADING    PRINCIPLES   OF    CRIMINAL   PRO- 
CEDURE, WITH  THEIR  LIMITATIONS. 


CHAPTER  IV. 

THAT  THE  OFFENCE  MUST  BE  PB03ECUTED  WHERE  COMMITTED. 

45-48.  IntrodnctioD. 

49-68^  As  to  Crimes  against  the  States. 

64-67.  As  to  Crimes  against  United  States. 

§  45.  "What  treated  of  In  thia  Book.  —  In  the  series  of  chap- 
ters constituting  the  present  Book,  it  is  proposed  to  bring  to 
view  some  leading  principles  relating  to  criminal  procedare. 
Not  all  of  the  principles  relating  to  this  branch  of  the  criminal 
law  will  be  attempted  to  be  unfolded  here ;  nor  yet  will  all 
which  might  be  termed  leading.  Still  there  are  some  princi- 
ples of  so  much  importance,  that,  belonging  to  the  procedure  in 
every  sort  of  criminal  case,  and  controlling  all  other  principles, 
it  was  deemed  best  to  give  them  a  prominent  place  in  the 
present  connection.  Among  these,  it  will  be  found,  there  are 
some  which  have  not  been  set  out  so  distinctively  by  preceding 
writers  on  the  criminal  law  as  their  nature,  importance,  and 
wide  operation  deserve.  Of  this  class,  however,  are  not  those 
to  be  mentioned  in  the  present  chapter  and  the  next. 

§  46.  What  in  the  Work  on  Criminal  Law  —  what  in  this. — 

In  the  volumes  on  the  Criminal  Law,^  we  had  occasion  to  con- 
sider the  local  jurisdiction  of  the  United  States  and  the  respec- 
tive States,  as  to  one  another,  and  as  to  foreign  nations ;  and 
the  indictability  of  crimes  committed  within  one  jurisdiction  in 
the  tribunals  of  another,  together  with  some  kindred  questions. 

1  Crim.  Law,  I.  §  69-164. 
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We  are  now  —  assuming  the  courts  of  the  particular  sover- 
eignty to  have  authority  to  proceed  in  the  case  —  to  inquire  in 
what  local  division  of  the  country  the  proceeding  is  to  be  insti- 
tuted. 

§  47.  Natnre  of  the  Doctrine.  —  There  can  he  no  doubt,  that 
it  is  competent  for  the  governing  power  of  any  country  to  de- 
termine within  what  locality  the  perpetrator  of  a  crime,  over 
which  the  courts  have  jurisdiction,  shall  be  tried.  Still  the 
common  law  has  its  rules  on  the  subject,  and  there  are  in  the 
constitutions  of  the  United  States  and  of  the  res|$ective  States, 
some  provisions  controlling  legislation  with  regard  to  it. 

§48.  How  the  Chapter  divided.  —  We  shall .  consider  the 
question  of  the  locality  of  the  indictment,  —  or,  in  other  words, 
the  county  or  other  division  of  the  country  in  which  it  is  to  be 
brought,  —  I.  As  to  Crimes  against  the  Several  States ;  II.  As 
to  Grimes  against  the  United  States. 

I.  As  to  Crimea  against  the  Several  States, 
§  49.  The  General  Dootrlne  —  Bffeot  of  Dividing  a  County. — 

According  to  the  common  law  doctrine,  all  crimes  are  local. 
In  other  words,  the  prosecution  for  them  can  be  carried  on 
only  in  the  county  of  their  commission.^  A  grand  jury  cannot 
inquire  concerning  them  except  within  such  county ;  ^  and,  if 
a  county  is  divided,  a  criminal  act,  done  before  its  division  in 
the  part  which  is  created  a  new  county,  must  be  prosecuted  in 
the  new.  The  oflfence  is  against  the  State ;  the  trial,  in  the 
new  county.' 

1  Coon  V.  The  8Ute,  18  Sm.  &  M.  24  b1.  Com.  308 ;  1  Stark.  Crim.  PI. 

246  ;   Sullivant  v.  The  State,  8  ^ng.  2d  ed.  1 ;  Hughes  v.  The  State,  86  Ala. 

400;  Barker  v.  The  State,  8  Blackf.  851. 

640;  Rex  v.  Spiller,  Style,  108,  8  Salk.  >  The  Stote  v.  Jones,  8  Halst.  307,  4 

77 ;  Kex  v.  Jones,  6  Car.  &  P.  187 ;  Halst.  867,  872 ;  The  State  v.  Jackson, 

Bonche's  Case,  Cro.  Eliz.  200;  People  89  Maine,  291.    And  see  Crim.  Law,  I. 

V.  Honeyroan,  8  Denio,  121 ;  The  State  §  191,  212.    After  Maine  was  separated 

V.  Nixon,  18  Vt.  70 ;  The  State  v.  God-  from  Massachusetts  and  formed  into  a 

frey,  8  Fairf.  361 ;  The  State  v.  Patter-  new  State,  it  was  held,  in  the  former, 

son,  1  Murph.  448 ;  Commonwealth  v.  that,  if  an  indictment  for  an  offence 

Call,  21  Pick.  609 ;  Rex  v.  Hicks,  12  against  the  statutes  of  Massachusetts, 

Mod.  80,  81 ;  Dawdale's  Case,  6  Co.  46  committed  before  the  separation,  did 

h ;  Bams  v,  Hughs,  1  Lev.  249 ;  Com-  not  charge  the  offence  to  have  been 

monwealth  v.  Kunzmann,  6  Wright,  Pa.  committed  against  the  peace  of  Massa- 

429.  chusetto,  and  its  laws,  the  omission 
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§50.  Statatory  Changes — Whether  ConetitationaL  —  Let    US 

remember,  that  the  foregoing  is  merely  the  common  law  rule, 

which  the  legislature  may  alter  unless  prevented  by  some  con- 
stitutional provision.  The  Massachusetts  bill  of  rights  de- 
clares, that, ''  in  criminal  prosecutions,  the  verification  of  facts 
in  the  vicinity  where  they  happen  is  one  of  the  greatest  securi- 
ties of  the  life,  liberty,  and  property  of  the  citizen  "  ;  ^  and  tliis 

would  be  fatal.  Said  the  court : "  Who-  perpetrated  in  the  old  county.  The 
ever  commits  an  ofience,  indictable  method  adopted,  which  was  held  to  be 
either  by  statuteTor  at  common  law,  is  right,  was  to  charge,  that,  as  stated  by 
guilty  of  a  breach  of  the  peace  of  that  McDonald,  J.,  "  the  offence  was  corn- 
government  which  exercises  jurisdic-  mited  in  that  portion  of  the  county  of 
tion,  for  the  time  being,  over  the  place  Baker  which  is  now  the  county  of 
where  such  offence  is  committed."  Da-  Dougherty."  Jordan  v.  The  State,  22 
mon's  Case,  6  Greenl.  148,  152.  In  Ga.  545,  555.  In  Arkansas,  a  statute 
North  Carolina,  in  1842,  a  part  of  the  declared  the  citizens  living  on  the  east 
county  of  Burke,  and  a  part  of  the  fork  of  Blinois  Bayou,  in  Van  Buren 
county  of  Rutherford,  were  constituted  County,  to  be  citizens  of  the  county  of 
a  new  county  by  the  name  .of  McDow-  Pope,  with  the  rights  and  privileges 
ell ;  and,  afterward,  jurisdiction  of  all  thereof;  and  this  was  held  not  to  effect 
criminal  offences  committed  in  the  part  the  transfer  of  any  part  of  the  territory 
of  McDowell  which  was  taken  from  of  Van  Buren  County  to  Pope  County ; 
Burke  was  given  to  the  Superior  Court  therefore,  upon  the  trial  of  an  indict- 
of  Burke.  Thereupon  it  waa  held  that  ment,  alleging  the  offence  to  have  been 
an  indictment  for  an  offence  alleged  committed  in  Pope  County,  proof  that 
therein  to  have  been  committed  in  it  was  committed  on  the  east  fork 
Burke,  could  not  be  supported  by  evi-  of  Illinois  Bayou,  in  Van  Buren 
dence  of  acts  done  in  McDowell,  after  County,  would  not  sustain  the  allega- 
the  establishment  of  the  latter  county,  tion.  Holmes  v.  The  State,  20  Ark. 
The  State  v.  Fish,  4  Ire.  219.  Accord-  168.  The  act  of  Congress  of  1851  hav- 
ing to  an  Arkansas  case,  if  a  new  ing  provided  that  nine  of  the  western 
county  is  formed  of  territory  formerly  counties  of  Arkansas,  and  the  part  of 
included  in  an  old  county,  an  indict-  the  Indian  country  lying  within  the  ju- 
ment  for  an  offence  antecedently  com-  dicial  district  of  this  State,  should  con- 
mitted  within  the  territory  embraced  in  stitute  a  new  judicial  district,  to  be 
the  new  county  may  be  maintained  in  styled  the  western  district  of  Arkansas, 
the  new,  under  the  usual  allegation  set-  and  the  residue  of  the  State  should  re- 
ting  out  the  offence  as  committed  in  the  main  a  judicial  district  to  be  styled  the 
new.  McElroy  v.  The  State,  13  Ark.  eastern  district  of  Arkansas ;  and  hav- 
708.  But  on  the  latter  point  the  exact  ing  established  terms  of  the  district 
contrary  was  held,  by  the  New  Jersey  court  within  the  western  district,  and 
court,  in  the  above-cited  case  of  The  conferred  thereon  circuit  court  juris- 
State  V.  Jones.  Saidthe  judge:  "Itis  diction;  it  was  held,  McLean,  J., 
seen,  that,  at  the  time  mentioned,  there  dissenting,  not  to  take  away  the  juris- 
was  no  such  place  as  that  at  which  the  diction  of  the  circuit  court  for  the  east- 
offence  is  alleged  to  have  been  com-  em  district  to  try  an  indictment  pending 
mitted."  In  harmony  with  this  New  at  the  time  of  the  passing  of  the  act, 
Jersey  case  is  one  in  Georgia,  where  it  for  a  murder  committed  in  the  Indian 
was  held,  that  the  trial  should  indeed  country.  United  States  v.  Dawson,  15 
be  in  the  new  county,  but  the  ofience  How,  U.  S.  467. 
should  be  —  or  might  be— charged  as  ^  Maas.  Const,  part  1,  art.  18. 
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was  held  not  to  be  violated  by  a  statute  enacting,  that,  in  cases 
of  homicide,  the  trial  may  be  in  the  county  where  the  death 
took  place,  though  the  blow  or  other  cause  of  death  was  in 
another  county.^  There  is  a  like  constitutional  guaranty  in 
Tennessee ;  and  the  court  there  has  decided,  that  defendants 
may  waive  their  privilege  under  it ;  consequently,  that  it  does 
not  make  void  a  statute  authorizing  a  change  of  venue;  that  is, 
a  removal  of  the  indictment  into  another  county  for  trial,  on 
motion  of  the  prisoner.^ 

§  51.  Evidence  not  Local  —  Blow  in  one  County  and  Death  in 
another  —  Foreign  State  —  High  Seas,  &c.  —  There  is  a  differ- 
ence between  a  thing  and  the  evidence  of  the  thing.  Conse- 
quently witnesses  may  come  from  another  county  than  the  one 
in  which  the  offence  is  alleged  to  have  been  committed,  and 
testify  to  facts  occurring  in  the  other  county,  when  such  facts 
tend  to  establish  the  offence  as  charged.^  Overlooking  this 
principle,  the  courts  are  said  to  have  anciently  doubted,  whether, 
if  a  blow  were  inflicted  in  one  county,  and  death  from  the  blow 
followed  in  another,  the  offence  could  be  prosecuted  in  either.^ 
"  This  difficulty,''  says  Starkie,^  "  was  frequently  avoided  by 
carrying  the  dead  body  back  into  the  county  where  the  blow 
was  struck,  and  there  the  jury  might  inquire  both  of  the  stroke 
and  the  death.''  But  the  true  view  appears  to  be,  that  the 
blow  is  murder  or  not  according  as  it  produces  death  within  a 
year  and  a  day  or  not ;  ^  and  therefore  in  all  cases  an  indict- 
ment lies  in  the  county  where  the  blow  was  given.^    If  the 

1  CommonweaUh  v.  Parker,  2  Pick.  *  "Though  the  more  common  opin- 
650.  And  see  Tipping  v.  The  State,  ion  was,  that  he  might  be  indicted  where 
14  Ga.  422;  Steerman  v.  The  State,  10  the  stroke  was  given."  1  Hale  P.  C. 
Misso.  603 ;  The  State  v.  Pauley,  12  426 ;  1  East  P.  C.  361,  and  see  p.  868, 
Wig.  587 ;  Crim,  Law,  I.  §  82, 88 ;  post,  866  et  seq. ;  8  Inst.  48 ;  1  Hawk.  P.  C. 
f  51.  6th  ed.  c.  31,  §  18. 

2  Dula  V.  The  State,  8  Yerg.  611.  »  1  Stark.  Crim.  PL  2d  ed.  8,  4,  note. 
See,  as  to  the  change  of  venue,  the  *  Commonwealth  v.  Roby,  12  Pick, 
chapter  after  the  next.  496,  506,  506 ;  Bums  v.  People,  1  Par- 

»  See  Respublica  v.  Malin,  1  Dall.  ker  C  C.  182,  186 ;   People  v.  Gill,  6 

38;  The  State  v.  Wisdom,  8  Port.  611 ;  Cal.  687.    "  The  giving  of  the  blows 

United  States  v.  Britton,  2  Mason,  464 ;  which  caused  the  death  constitutes  the 

Commonwealth  v.  Parmenter,  6  Pick,  felony."    Patteson,  J.,  in  Rex  ^.  Har- 

279;   Bland  v.  People,  8  Scam.  364;  grave,  5  Car.  &  P.  170;  Crim.  Law,  L 

Reg.  V.  Bleasdale,  2  Car.  &  K.  766;  §88. 

1  Stark.  Crim.  PI.  2d  ed.  21-28.  1  Riley  v.  The  State,  9  Humph.  646, 
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death  takes  place  out  of  the  country,  the  question  possibly 
involves  another  principle,  conducting  to  a  different  result,  but 
probably  not ;  and  therefore  we  may  doubt  the  soundness  of  a 
Virginia  decision  holding,  that,  where  a  man  is  stabbed  in  one 
State  and  dies  of  his  wounds  in  another,  the  offender  cannot  be 
held  in  the  former  State  for  the  murder.^  And  we  may  also 
hesitate  to  concur  with  what  has  sometimes  been  held  in  the 
United  States  courts,  that,  where  the  stroke  is  on  the  ocean, 
and  the  party  injured  expires  on  land,  there  is  no  ^'  murder 
committed  on  the  high  seas,"  within  the  act  of  Congress.^ 
Some  of  these  questions  were  discussed  in  the  author's  work 
on  the  Criminal  Law.^ 

§  52.  Blo-w  in  one  County  and  Death  in  another,  continued  — 
"Where,  in  this  Case,  is  the  Crime  committed  ?  —  If,    however,  the 

death  is  within  the  State,  the  English  statute,  2  &  3  Edw.  6, 
c.  24,  §  2,  which  is  common  law  in  this  country,^  applies.  It 
provides, "  that,  where  any  person  or  persons  hereafter  shall  be 
feloniously  stricken  or  poisoned  in  one  county,  and  die  of  the 
same  stroke  or  poisoning  in  another  county,  that  then  an  indict- 
ment thereof,  founden  by  jurors  of  the  county  wl^ere  the  death 
shall  happen,  <&c.,  shall  bejas  good  ancl  effectual  in  the  law  as  if  the 
stroke  or  poisoning  had  been  committed  and  done  in  the  same 

118  to  which  case,  see  The  State  v.  Pau-  stroke  was  witliin  his  jurisdiction,  yet 

ley,  12  Wis.  537;  post,  §  62;   Rex  v.  the  death  was  infra  corpus  comitatus, 

Burdett,  4  B.  &  Aid.  95,  178.  whereof  he  cannot  inquire :  neither  is  it 

^  Commonwealth  v.  Linton,  2  Va.  within  the  statute  of  28  Hen.  8,  because 

Cas.  205.    And  see  The  State  v.  Dunk-  the  murder  was  not  committed  on  the 

ley,  8  Ire.  116.  sea.    But,  by  the  act  of  13  Rich.  2,  the 

^  United  States  o.  Magill,  1  Wash,  constable  and  marshal  may  hear  and 
C.  C.  463,  4  Dall.  426 ;  United  States  determine  the  same.  And  before  the 
9.  Armstrong,  2  Curt.  C.  C.  446.  There  making  of  the  statute  of  2  Edw.  6,  if  a 
is  apparent  common  law  authority  for  man  had  been  feloniously  stricken  or 
the  doctrine  thus  disapproved  of  in  our  poisoned  in  one  county,  and  after  had 
text.  Lord  Coke  says :  "  If  a  man  be  died  in  another  county,  no  suflScient  in- 
stricken  upon  the  high  sea,  and  dieth  of  dictment  could  thereof  have  been  taken 
the  same  stroke  upon  the  land,  this  can-  in  either  of  the  said  counties ;  because, 
not  be  inquired  of  by  the  common  law ;  by  the  law  of  the  realm,  the  jurors  of 
because  no  n«n«  can  come  from  the  place  one  county  could  not  inquire  of  that 
where  the  stroke  was  given  (though  it  which  was  done  in  any  other  county."  8 
were  within  the  sea  pertaining  to  the  Inst.  48.  See  Rex  v.  Farrel,  1  W.  Bl. 
realm  of  England,  and  within  the  liege-  459 ;  Riggs  v.  The  State,  26  Missis.  61 ; 
ance  of  thaking),  because  it  is  not  with-  Steele  v.  Thacher,  Ware,  91. 
in  any  of  the  counties  of  the  realm.  '  Crim.  Law,  I.  §  80-84  and  notes. 
Neither  can  the  admiral  hear  and  deter-  ^  Tlie  State  v.  Moore,  6  Fost.  N.  H. 
mine  this  murder ;  because,  though  the  448 ;  Riley  v.  The  State,  9  Humph.  646. 
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county  where  the  party  shall  die,  or  where  such  indictment 
shall  be  so  founden."  ^  This  statute,  moreover,  has  been  sub- 
stantially re-enacted  in  some  of  the  States ;  ^  as  we  have  seen  ® 
it  has  been  in  Massachusetts.  In  Tennessee,  this  English  pro- 
yision  has  given  place  to  the  rule  of  the  earlier  common  law ; 
a  statute  declaring,  that,  ^'  in  all  criminal  cases,  the  trial  shall 
be  had  in  the  county  in  which  the  offence  may  have  been  com- 
mitted." The  consequence  of  which  is,  that  the  proceedings 
may  and  must  be  carried  on  where  the  blow  was  given,  though 
the  death  took  place  in  another  county.^  In  construing  the 
various  statutes  on  this  subject,  regard  should  be  had  to 
the  rule,  that  a  new  provision,  without  negative  words,  does 
not  abrogate  any  prior  law  to  which  it  is  not  repugnant,^  but 
both  may  stand  together,  —  a  rule  which  seems  to  have  been 
sometimes  overlooked  in  these  cases.® 

§  58.  Personal  Presence  —  Intent  and  Aot  in  a  Connty  or  State 
other  than  the.  —  Another  thing  is,  that  the  locality  of  the  crime 
is  not  necessarily  in  law,  or  always  in  fact,  in  the  same  county 
with  the  personal  presence  of  him  who  commits  it."^  We  have 
indeed  seen,^  that,  to  constitute  a  crime,  an  evil  intent  must 
combine  with  the  evil  act ;  but,  though  we  usually  contemplate 
the  intent  as  existing  in  the  mind  and  the  mind  as  inhabiting 
the  body,  yet  legally,  instead  of  this,  the  intent  follows  and 
dwells  with  the  act,  and  this  may  be  where  the  bodily  presence 
is  not.  Thus,  if  a  man  stands  upon  shore  within  a  county, 
and  by  discharging  firearms  kills  another  upon  the  high  seas 
without  the  county,  he  is  triable  for  the  murder  by  the  admi- 
ralty, which  has  jurisdiction  over  the  locality  where  the  ball 

1  2  Hawk.  p.  C.  Curw.  ed.  p.  302;  »  Ante,  §  60. 

Baufton  v.  Offlev,  8  Salk.  89;  1  Stark.  ^  Riley  v.  The  State,  9  Humph.  646. 

Crim.  PI.  2d  ed.  6,  6.    Statutes  of  this  «  Crim.  Law,  I.  §  197  et  seq.    ''  In 

class   are   to   be  liberally  construed,  general/'  says  Starkie, "  when  a  statute 

Crim.  Law,  I.  §  228.    This  seems  to  creating  a  new  felony  directs  that  the 

have  practically  abolished  the  common  offender  may  be  tried  in  the  county  in 

law  rule  for  those  cases  to  which  it  is  wliich  he  is  apprehended,  but  contains 

applicable ;  but  query  whether  it  really  no  negative  words,  he  may  be  tried  in 

does  so.    Crim.  Law,  I.  §  197-201.  that  county  in  which  the  offence  was 

3  Stoughton  V.  The  State,  18  Sm.  &  committed."    1  Stark.  Crim.  PI.  2d  ed, 

M.  255 ;  The  State  v.  Toomer,  1  Cheves,  12,  citing  1  Hale  P.  C.  694 ;   8  Inst. 

106 ;  Nash  v.  The  State,  2  Greene,  Iowa,  87. 

286.    In  some  of  the  States  the  pro-  *  See  a  previous  note  to  this  section, 

yision  is,  that  the  indictment  may  be  in  7  Crim.  Law,  I.  §  80. 

either  county.  »  Crim.  Law,  I.  §  866,  870. 
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took  effect,  and  not  over  the  place  where  he  stood  to  perpetrate 
the  crime.^  And  one  who  poisons  another  by  the  help  of  an 
innocent  agent  ^  is  guilty  of  the  murder  in  the  county  where 
the  poisoning  took  place.^  So  a  person  who  puts  forth  a  libel,^ 
or  a  threatening  letter,^  or  a  letter  enclosing  a  forged  instru- 
ment intended  to  defraud  the  one  to  whom  it  is  addressed,®  or 
a  letter  making  a  false  pretence  to  a  person  who  thereupon 
parts  with  his  goods  in  the  county  where  he  receives  it,^  or  solic- 
iting one  to  commit  a  crime,^  may  be  indicted  in  the  county  to 
which  it  is  sent,  though  he  does  not  go  there  himself.  Like- 
wise it  used  to  be  held,  that  a  man  who  entices  away  a  slave 
from  his  master  is  guilty,  within  the  statutes  on  this  subject,  in 
the  county  in  which  the  slave  quits  service  with  the  intent  to 
escape  from  bondage  as  a  slave,  whether  the  enticer  were  within 
the  county  near  enough  to  aid  him  or  not.^  And  one  who 
criminally  neglects  to  do  any  act,  as  to  surrender  to  a  fiat  in 
bankruptcy ,^^  or  repair  a  highway,^^  is  answerable  for-  the  neglect 
in  the  county  where  the  act  ought  to  have  been  done,  and  in  no 
other.^  From  the  doctrine  of  this  section  it  follows,  that  a 
man  majr  commit  a  crime  against  a  §tate  or  country  upon  whose 
soil  he  never  placed  his  foot.^^ 

§  54.  Part  of  a  Criminal  Act  in  one  County  and  Part  in  another. 

—  Sometimes  a  wrongful  thing  is  done  partly  in  one  county 
and  partly  in  another  ;  and  the  common  law  rule  here  is,  that, 

1  Rex  V.  Coombes,  1  Leach,  4th  ed.  •  Mooney  v.  The  State,  8  Ala.  828, 
888 ;  1  East  F.  C.  867 ;  1  Stark.  Crim.  to  which  the  earlier  case  of  The  State 
Fl.  2d  ed.  22,  28.  v.  Wisdom,  8  Fort.  611,  seems  to  be 

2  Crim.  Law,  I.  §  887,  699.  opposed. 

>  Anonymous,  J.  Kel.  68;   1  Stark.        ^o  Reg.  v.  Milner,  2  Car.  &  K.  810. 
Crim.  Fl.  2d  ed.  28.  "  Rex  v.  Clifton,  6  T.  R.  498, 602,  in 

*  Commonwealth  V.  Blanding,  8  Fick.  which  it  was  held,  overruling  Rex  v. 

804.  Weston,  4  Bur.  2607,  that,  if  a  parish, 

ft  Feople  V.  Griffin,  2  Barb.  427 ;  Rex  bound  to  repair  a  highway,  is  situated 

V.  Girdwood,  1  Leach,  4th  ed.  142 ;  2  in  two  counties,  an  indictment  for  the 

East  F.  C.  1120;  Esser's  Case,  2  East  non-repair  of  the  part  of  the  way  lying 

F.  C.  1126.  in  the  one  county,  against  the<inhabi- 

s  Feople  t;.  Rathbun,  21  Wend.  609.  tantsonlyof  the  part  of  the  parish  within 

7  Reg.  V.  Jones,  1  Den.  C.  C.  661,  that  county,  is  bad :  it  should  be  against 
Temp.  &  M.  270,  1  Eng.  L.  &  Eq.  688.  the  whole  parish.  And  see  Rex  v. 
And  see  Adams  v.  Feople,  1  Comst.  Great  Broughton,  6  Bur.  2700. 

178,  8   Denio,  190 ;    Reg.  v.  Leech,  "  Archb.  New  Crim.  Froced.  74. 

Dears.  642,  7  Cox  C.  C.  100,  86  Eng.  >»  Commonwealth  v.  Corlies,  8  Brew- 

L.  &  £q.  689.  ster,  676 ;  Commonwealth  v.  Smith,  11 

8  Griffin  v.  The  State,  26  Ga.  498.  Allen,  248. 
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to  sustain  an  indictment,  so  much  must  be  shown  to  have 
occurred  in  the  county  where  it  is  laid,  as  makes  a  complete 
offence.  A  case  maj  therefore  be  so  situated  that  proceedings 
cannot  be  carried  on  in  either  county.^  Thus,  under  the  English 
statute,  3  Hen.  7,  c.  2,  against  the  forcible  abduction  and  mar- 
riage of  an  heiress,  two  acts  were  necessary  to  constitute  the 
felony ;  first,  a  forcible  abduction  ;  secondly,  a  marriage  ;  and 
BO,  if  the  heiress  were  taken  by  force  from  one  county,  and  the 
constraint  ceased  before  she  reached  a  second  oounty  in  which 
she  was  married,  there  could  be  no  indictment  in  either; 
tliough,  if  the  constraint  continued,  the  offence  would  be  com- 
plete in  the  latter  county.*  And,  "  where  (jlergy  is  busted  on 
circumstances  of  aggravation,  such  circumstances  must  all  be 
proved  to  have  happened  within  the  county  in  which  the  offender 
is  tried."  « 

§  55.  Continued  —  Ho'w    in    BffispiiBion     of     Felony.  —  Some 

writers  have  fallen  into  the  mistake,  that  the  doctrine  of  the 
last  section  applies  in  its  full  extent  to  felonies  only,  not  so 
•  strictly  to  misdemeanors  ;  ^  but,  on  principle,  there  can  be  no 
difference,  and  the  authorities  show  none  in  the  facts,  of  the 
law.^  Their  error  has  arisen  from  a  misapprehension  of  a  cor- 
rect proposition ;  namely,  that,  since  every  felony  includes  a 
misprision  of  felony,  which  is  a  misdemeanor,^  if  a  felonious 
act  has  been  so  committed,  partly  within  each  of  several  coun- 
ties, as,  though  complete  in  itself,  not  to  be  complete  in  any 
one  county,  still  a  prosecution  for  the  misprision  of  it  may  be 
carried  on  in  either."^  Now  we  have  seen,^  that  a  misprision  is 
a  neglect,  either  to  prevent  the  commission  of  a  felony  or 
treason  in  the  process  of  being  committed,  or  to  disclose  it  to 
the  authorities  after  it  is  done ;  and  so,  when  a  man  commits  a 
felony,  he  commits  also  a  full  misprision  of  it  in  every  county 
in  which  he  does  any  part  of  the  felony,  or  omits  to  make  dis- 
closure of  what  he  has  done. 


1  Danby'8  Case,  1  Hale  P.  C.  661,  *  1  Stark.  Crim.  PI.  2d  ed.  26;   1 

652;  1  Stark.  Crim.  PI.  2d  ed.  2;   Rex  Chit.  Crim.  Law,  196. 

r.  Bardett,  4  B.  &  Aid.  96,  172.  «  Rex  v.  Burden,  4  B.  &  Aid.  96, 

si«SUrk.  Crim.  PI.  2d  ed.  2;   1  186,  cited  5  D.  &  R.  616. 

East  P.  C.  463;  Fulwood's  Case,  Cro.  «  Crim.  Law,  I.  §  652. 

Car.  4S8 ;  Crim.  Law,  II.  §  1  et  seq.  ?  1  Hale  P.  C.  662,  668. 

«  2  East  P.  C.  778.  »  Crim.  Law,  I.  §  652,  666. 
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§  56.  Statntory  Crime  partly  without  the  State  —  In  Two  Comi* 
ties  —  Statutory  Change  of  Common  Ziaw  Rule.  —  But  if  a  statute 

creates  an  offence  which,  in  terms,  must  consist  of  acts  both 
within  and  without  the  State,  an  indictment  under  it  will  lie  in 
that  county,  within  the  State,  in  which  what  we  may  call  the 
domestic  part  of  the  transaction  is  performed ;  ^  for  otherwise 
the  statute  is  rendered  wholly  inoperatiye.^  Obyiously,  too,  a 
legislative  provision,  bringing  into  being  a  new  offence  entirely 
within  the  State,  may  be  in  such  words  as  to  require  the  appli- 
cation of  the  same  principle ;  and  thus,  by  a  necessary  impli- 
cation, to  authorize  proceedings  in  a  county  in  which  a  part 
only  of  the  guilt  was  incurred.^  In  England,  at  present,  an  act 
of  Parliament  provides  expressly,  "  that,  where  any  felony  or 
misdemeanor  shall  be  committed  on  the  boundary  or  bounda- 
ries of  two  or  more  counties,  or  within  the  distance  of  five 
hundred  yards  of  any  such  boundary  or  boundaries,  or  shall 
be  begun  in  one  county  and  completed  in  another,  every  such 
felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  any  of  the  said  counties,  in  the 
same  manner  as  if  it  had  been  actually  and  wholly  committed 
therein."  ^  And  there  are  similar  provisions  in  some  of  our 
States. 

§  57.  How  Much  in  County  of  the  Indictment  —  Forgery  — 
Attempt  —  lAhel  —  Proouring.  — The  doctrine  we  are  considering, 
namely,  that  a  complete  crime  must  have  been  committed  in 
the  county  in  which  the  indictment  ts  laid,  in  order  to  sustain 
it,  demands  only  that  so  much  should  have  been  there  done  as 
is  strictly  necessary  ^  to  the  crime ;  while  those  things  which 
may  be  viewed  as  parcel  of  it  or  not  at  the  election  ^  of  the 
prosecutor,  or  which  may  be  contemplated  merely  as  evidence,^ 
may  equally  well  have  occurred  in  any  other  locality.®  Thus, 
to  state  a  simple  case,  a  person  who  takes  a  false  impression 
of  a  warehouse  key,  for  the  purpose  of  having  a  false  key  made, 

1  1  Stark.  Crim.  PI.  2d  ed.  9;  1  Hale  ^  7  Geo.  4,  c.  64.  §  12 ;  Reg.  v.  Leech, 

P.  C.  706 ;  8  Inst.  80.  Dean.  642,  86  £ng.  L.  &  Eq.  589. 

a  Crim.  Law,  L  §  186.  »  Crim.  Law,  I.  §  697,  698. 

'  And  see  Pope  v.  Dans,  2  Tamit.  ^  Crim.  Law,  I.  §  804. 

262 ;  Scott  v.  Brest,  2  T.  R.  238,  241 ;  ^  Ante,  §  61. 

Scurry  v.  Freeman,  2  B.  &  P.  881 ;  ^  And  see  Skiff  v.  People,  2  Parker 

The  State  t;.  Hudson  County,  8  Zab.    C.  C.  189, 147. 
206. 
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is  indictable  in  the  county  where  the  warehouse  and  key  are, 
tliough  the  false  key  was  made  in  another  county.-^  And  to 
proceed  to  facts  apparently  more  complicated,  when  one  solicits 
another  to  commit  an  offence,  tlie'  solicitation  may  be  deemed 
to  be  the  beginning  of  the  offence  of  the  solicitor ;  and,  if  the 
person  solicited  declines,  or  undertakes  and  fails,  the  solicitor 
is,  as  we  have  seen,^  indictable  for  the  attem^it.  Here  evidently 
the  indictment  must  be  in  the  county  where  the  soliciting  is 
performed;  or  at  least  it  must  be,  if  the  other  makes  no  attempt, 
though  the  offence  contemplated  were  to  be  accomplished  in 
another  county.^  But,  suppose  the  person  solicited  proceeds 
to  the  other  county,  and  there  executes  the  thing ;  the  person 
soliciting  may  then,  if  it  were  a  misdemeanor,  be  held  as  a  joint 
principal,  guilty  not  merely  of  the  attempt,  but  of  the  substan- 
tive crime ;  the  solicitation  may  be  shown,  not  as  constituting 
a  part  of  the  criminal  act,  but  as  evidence  of  the  intent  which 
travelled  with  the  act  into  the  new  locality,  and  dwelt  with  it 
there,  when  done;^  and  thus  that  became  an  offence  in  the 
second  county,  which,  in  another  aspect,  was  a  less  offence  in 
the  first.  Hence  the  rule  as  to  misdemeanors  is,  that  all  who 
participate  in  them,  whether  present  or  absent,  are  indictable 
in  the  county  in  which  they  are  committed.*  And  therefore, 
says  Starkie®:  ''  If  A  procure  B  to  publish  a  libel,  A  is  liable 
to  be  indicted^  in  every  county  in  which  B  publishes  that  libel.^ 
So  if  A  abroad  procure  false  vouchers  to  be  delivered  in  Mid- 
dlesex, which  he  has  fabricated  for  the  purpose  of  fraud,  he  is 
indictable  in  Middlesex."  ^ 

§  58.  AcoeBsory  Before,  oontintied — Aooessory  After. — Accord- 
ing to  ordinary  legal  reasoning,  the  procurer  of  a  felony,  as 
accessory  before  the  fact,  should,  like  the  procurer  of  a  misde- 
meanor,^^ be  indicted  in  the  same  locality  with  the  immediate 
actor;  for  he,  too,  should  be  deemed  a  principal.  But  we 
have  seen,^^  that,  owing  probably  to  the  blunder  of  some  early 

^  GrifBn  V.  The  State,  26  Ga.  498.  <  1  Stark.  Grim.  PI.  2d  ed.  28. 

3  Grim.  Law,  I.  §  689.  '^  Rex  v,  JohDson,  7  East,  65. 

^  '  See  Reg.  v.  DanieU,  6  Mod.  99, 101.  ^  See  also  Bex  v.  Gird  wood,  1  Leach, 

And  see  GtifRn  v.  The  State,  26  Ga.  498.  4th  ed.  142,  2  East  P.  G.  1120. 

«  Ante,  §  68.  ^  Rex  v.  Brisac,  4  East,  164.     And 

«1    Stark.    Grim.    Fl.  2d   ed.  28;  see  Grim.  Law,  L  §  80. 

Gommonwealth  v.  Gillespie,  7  S.  &  B.  '  ^^  Ante,  §  67. 

469, 478 ;  Bex  v.  Brisac,  4  East,  164.  ^^^Grim.  Law,  I.  §  616,  624, 627. 
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judge,  he  has  become  in  the  common  law  punishable  rather  by 
reason  of  his  enticemen]:  to  the  act  than  as  partaking  in  it  with 
the  immediate  doer ;  and  so  perhaps  he  ought  to  be  indictable 
in  the  same  manner,  as  to  locality,  with  him  who  incites  to  a 
misdemeanor  when  the  latter  is  not  performed,  namely,  in  the 
county  where  the  inciting  is  done.^  But  this  question  is  left 
in  doubt  by  the  old  authorities,^  and  is  doubtful  also  on  prin- 
ciple. Often,  indeed,  it  i^  difficult  to  say  on  principle,  when 
one  error,  well  established,  should  lead  to  the  establishment  of 
a  second  error.  To  remove  this  embarassment,  the  statute 
2  &  3  Edw.  6,  c.  24,  which,  we  have  seen,^  is  common  law  in 
this  country,  provides,  §  4,  "  that,  where  any  murder  or  felony 
hereafter  shall  be  committed  and  done  in  one  county,  and 
another  person  or  more  shall  be  accessory  or  accessories  in  any 
manner  of  wise  to  any  such  murder  or  felony  in  any  other 
county,  that  then  an  indictment  found  or  taken  against  such 
accessory  and  accessories  upon  the  circumstance  of  such  mat- 
ter before  the  justices  of  the  peace  or  other  justices  or  commis- 
sioners to  inquire  of  felonies  in  the  county  where  such  offences 
of  accessory  or  accessories  in  any  manner  of  wise  shall  be 
committed  or  done,  shall  be  as  good  and  effectual  in  the  law  as 
if  the  said  principal  offence  had  been  committed  or  done  within 
the  same  county  where  the  same  indictment  against  such  acces- 
sory shall  be  found."  ^  Tliis  statute  extends  also,  we  perceive, 
to  the  accessory  after  the  fact ;  and  clearly,  as  to  him,  the  rule 
it  prescribes  is  the  same  which  is  deducible  from  the  ordinary 
doctrines  of  the  common  law.^  But,  in  respect  to  such  acces- 
sory after,  it  is  the  doctrine  of  the  English  courts,  that,  where 
the  principal  offence  is  on  the  high  seas,  within  the  admiralty, 
and  beyond  the  common  /law  jurisdiction,  the  crime  of  receiv- 
ing the  principal  offender  on  land,  and  within  the  body  of  a 
county,  cannot  be  taken  cognizance  of  by  the  common  law 
tribunal.® 

I  Ante,  §  67.  The  State  v.  Moore,  6  Fost   N.  H. 

s  2  Hawk  P.  C.  Curw.  ed.  p.  454  and  448. 

note  2.    And  see  Rex  v.  Easterby,  2  ^  Grim.  Law,  I.  §  681. 

Leach,  4th  ed.  947,  Russ.  &  Rj.  87;  *  Admiralty  Case,  18  Co.  61.    The 

Admiralty  Case,  18  Co.  51.  reason  assigned  is,  "  that  the  common 

*  Ante,  §  62.  law  cannot  take  cognizance  of  the  origi- 

^  2  Hawk.  P.  C.  Cmrw.  ed.  p.  455,  nal  ofifence,  because  that  is  done  out  of 

§  60;  1  Stark.  Crim.  PI.  2d  ed.  &-7;  the  jurisdiction  of  the  common  law; 
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§  59.  Applications  of  Foregoing  Doctrines :  -^ 
In  eltber  of  Bereral  ConntieB — Laroenyi  and  Ooods  removed — 
(Posaeeaion  of  Qooda  by  Thief  after  Change  in   Statute,  in  the 

Note). — When  we  apply  the  foregoing  doctrines  to  the  actual 
facts  of  crime,  we  see  that  ofiben  the  indictment  may  be  main- 
tained in  any  one  of  several  different  counties.  A  frequent 
illustration  of  this  proposition  is  witnessed  in  cases  of  larceny. 
For  although,  to  constitute  larceny,  there  must  be  a  taking  and 
carrying  away  of  the  property  by  trespass,^  and  the  intent  to 
steal  and  the  trespass  must  concur  in  point  of  time ;  ^  still, 
if  the  goods  stolen  are  removed  over  a  perceptible  space  in 
locality,  each  step  taken  by  the  thief  with  them  may  be  viewed 
as  a  separate  act  of  trespass,  and,  if  his  intent  to  steal  continues, 
as  a  separate  larceny ;  so  that  the  thief  can  be  indicted  for  a 
complete  larceny,  either  in  the  county  where  he  first  took  the 
goods,  or  in  any  other  into  which,  the  intent  to  steal  continuing, 
he  carries  them.^  And  it  is  immaterial  whether  he  takes  them 
to  the  other  county  immediately,  or  a  long  time  after  the 
original  taking ;  ^  yet  the  .transfer  must  be  felonious,  or  there 
must  be  some  felonious  trespass  in  the  new  locality,  it  not 
being  sufficient  where  the  prisoner,  having  the  goods  about 
him,  goes  there  with  an  officer  who  has  arrested  him  for  the 
theft.^ 

§  60.  Simple  Ziaroeny,  oontinned — Compound  Laroeniea — Joint; 
fta — From  these  views  it  follows,  that,  if  the  larceny  in  the 
first  county  is  a  compound  one,  as,  for  example,  if  it  is  com- 
mitted in  the  course  of  a  robbery,  the  conviction  in  the  second 

and,  hy  oonsequence,  where  the  com-  Bryant,  9  Rich.  118 ;  People  v.  Smith, 

mem  Uw  cannot  punish  the  principal  4  Parker  C.  C.  255 ;  People  t;.  Garcia,  26 

the  same  aball  not  punish  any  one  as  Cal.  581,  588.    On  this  principle  it  has 

aoeessoiy  to  such  principal."    p.  58.  been  held,  that  if,  between  the  original 

1  Crim.  Law,  II.  §  808.  theft  and  the  finding  of  the  indictment, 

*  Crim.  Law,  II.  {  810.  the  statute  relating  to  larceny  has  been 

*  Rex  V.  Thompson,  2  Russ.  Crimes,  superseded  by  a  new  ode,  the  thief,  who 
Greft.  ed.  116 ;  The  State  v.  Douglas,  retains  possession  of  the  goods,  may 
17  Maine,  198;  Tippins  v.  The  State,  be  proceeded  against  under  the  new 
14  6a.  422;  Anonymous,  1  Crawf.  &  statute.  The  State  v.  Someryille,  21 
INz  C.  C.  192;  Crow  v.  The  State,  18  Maine,  14.  The  doctrine  of  the  text 
Ala.  541 ;  Commonwealth  v.  Cousins,  was  held  in  North  Carolina,  not  to  ap- 
2Leigh,708;.The  State  t;.  Whaley,  2  ply  to  slare  stealing.  The  State  v. 
Earring.  Del.  588 ;  Commonwealth  v.  Qroves,  Busbee,  191. 

Band,  7  Met  475;  Commonwealth  v.       *'  Rex  v.  Parkin,  1  Moody,  45. 
Simpson,  9  Met  188;   The  State  v.       •  Rex  o.  Simmonds,  1  Moody,  408t 
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county  can  be  only  for  the  simple  larceny,  not  including  its 
aggravations  ;  because  the  aggravations  took  place  only  in  the 
first  county.^  And  on  the  same  principle,  an  indictment  for 
stealing  a  '^  brass  furnace,"  in  a  particular  county,  is  not  sup- 
ported by  proof  that  the  prisoners  stole  such  an  article  in  an- 
other county,  there  broke  it  into  fragments,  and  then  took  the 
fragments  to  the  county  where  the  offence  is  laid ;  because  the 
thing  stolen  in  the  latter  county  was  certain  pieces  of  brass, 
not  correctly  described  by  the  words  brass  furnace.^  Likewise 
it  has  been  ruled,  that,  where  four  persons  commit  a  joint  lar- 
ceny in  one  county,  and  there  divide  the  goods,  and  then  bring 
them,  in  separate  parcels,  to  another  county,  —  they  cannot,  in 
the  latter,  be  held  jointly,  but  each  is  guilty  in  the  latter  of  a 
several  larceny  as  to  his  separate  parcel ;  ^  while,  on  the  other 
hand,  if  they  commit  in  the  latter  county  a  sufficient  joint  tres- 
pass, with  intent  to  steal,  whether  the  goods  were  brought  to 
it  severally  or  jointly,  they  may  be  held  jointly.*  Of  course  it 
is  not  material,^  in  the  application  of  these  principles,  whether 
the  larceny  is  one  by  statute  or  at  the  conunon  law.^ 

§  61.  Crimes  by  Iietten  titirough  the  Mail  —  Embezzlement  — 

Conapiracy.  —  Moreover,  it  has  been  held,  —  a  doctrine  not 
firmly  established,  though  sufficiently  so,  —  that  a  man  who 
deposits  in  the  post-office  a  letter,  provoking  a  challenge  to 

a 

1  Haskins  v.  People,  16  N.  Y.  844,  >  Rex  v,  Barnett,  2  Buss.  Crimes, 

848;   2  Rubs.  Crimes,  Grea.  ed.  118;  Grea.  ed.  117.     See  Rex  v.  Dann,  1 

Rex  V.  Thomas,  2  East  F.  C.  606,  2  Moody,  424;  Rex  v.  Smith,  1  Moody, 

Leach,.  4th  ed.  634;  1  Hale  P.  C.  -507,  289. 

608,  686 ;  2  lb.  168.    And  see  Rex  v,  <  Rex  v.  County,  2  Russ.  Crimes, 

Millar,  7  Car.  &  P.  666;  The  State  v,  Grea.    ed.    118;     Commonwealth    v. 

Groves,  Busbee,  191.  Dewitt,  10  Mass.   164.     See   R«x  v. 

^  Rex  V.  Halloway,  1  Car.  &  P.  127.  McDonagh,  Car.  Crim.  Law,  8d  ed. 

And  see  Rex  v.  McAleece,  1  Crawf.  &  24. 

Dix  C.  C.  164 ;   Anonymous,  1  Crawf.  «  Crim.  Law,  I.  §  186. 

&  Dix  C.  C.  192 ;    Rex  v,  Edwards,  ^  Commonwealth  v,  Simpson,  9  Met. 

Russ.  &  Ry.  497.    Where  the  indict-  188;  Commonwealth  v.  Rand,  7  Met. 

ment  was  for  stealmg  "two  turkeys,"  475;  Crow  v.  The  State,  18  Ala.  641. 

and  the  proof  showed,  that  they  were  And  see  The  State  t;.  Whaley,  2  Har- 

killed  before  being  taken  into  the  sec-  ring.  Del.  588 ;  Rex  v,  Thomas,  2  East 

ond  county,  the  charge  was  held  not  to  P.  C.  606,  2  Leach,  4th  ed.  684.    Rex 

"^         be  sustained ;  because,  the  court  said,  v.  Millar,  7  Car.  &  P.  666,  may  well  be 

the  words  "  two  turkeys  '  implied  live  put  as  having  turned'  on  a  question  of 

ones,  and  the  indictment  **  ought  to  evidence ;  and  whether  the  repocter  is 

have  been  for  stealing  two  dead  tur-  right  in  his  note,  query, 
keys."  Rex  v.  Halloway,  1  Car.  &  P.  128. 
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fight  a  duel,^  or  containing  a  libel  ^  or  a  forgery  *  or  an  offer 
to  bribe,^  is  indictable  in  the  county  in  which  he  deposits  it ;  ^ 
while,  as  we  have  seen,^  he  is  also  liable  in  the  county  to  which 
it  is  sent.  The  principle  underlying  the  doctrine  is,  that  the 
deposit  of  the  letter  is  a  sufficient  publication  to  constitute  an 
ofienoe,  either  as  a  substantive  crime  or  as  an  attempt.*^  So, 
under  various  circumstances,  the  act  of  embezzlement  may  be 
deemed  to  have  been  committed  in  any  one  of  several  different 
counties,  at  the  election  of  the  prosecuting  power.^  And, 
though  the  gist  of  conspiracy  is  the  unlawful  combination,^  so 
that  the  offence  is  cognizable  only  in  some  county  where  such 
mental  concord  took  place ;  ^^  yet,  as  in  point  of  law  the  con- 
spirators renew  the  conspiracy  with  every  act  done  by  any  one 
of  them  in  carrying  out  the  plan,  they  may  be  indicted  either 
in  the  county  in  which  they  first  entered  intotlie  unlawful  com- 
bination, or  in  any  other  county  in  which,  in  pursuance  of  it, 
any  overt  act  ia  performed.^^ 

§  62.  Statutory  Changes :  — 

Early  Acts  of  Parliament —  We  have  thus  far  been  examining 
the  subject  of  the  present  chapter  in  the  light  of  the  common 
law  as  it  prevails  in  our  States.  Besides  the  English  statute  of  2 
&  3  Edw.  6,  c.  24,  which,  we  have  seen,  is  common  law  here,^* 
there  are  other  acts  of  Parliament  sufficiently  early  in  date  to 
fall  within  the  saitie  consideration.^^  But  they  are  all  either  of 
a  nature  local  to  the  mother  country,  or  otherwise  of  no  prac- 
tical common  law  importance  with  us.^^ 

1  Rex   V.  Williams,  2  Camp.  606.  974,  Russ.  &  Ry.  68,  8  B.  &  P.  596; 

And  see  Rex  v.  Burdett,  4  B.  &  Aid.  Rex  t7.  Hobson,  1  East  P.  C.  Add.  xxlv., 

96, 127.  2  Leach,  4th  ed.  974 ;  Reg.  v.  Murdock, 

s  Rex  V.  Burdett,  8  B.  &  Aid.  717,  4  8  £ng.  L.  &  £q.  577  ;  1  Stark.  Crim. 

B.  k  Aid.  95.  Fl.  2d  ed.  25,  26. 

•  Perkin's  Case,  2  Lewin,  150.  »  Crim.  Law,  I.  §  519,  1024. 
«  United  States  v.  Worrall,  2  DaU.  ^^  Reg.  v.  Best,  1  Salk.  174. 

884,  888.  11  Commonwealth  v.  Gillespie,  7  S.  & 

*  And  see  Rex  v.  Johnson,  7  East,  R.  469,  478;  People  o.  Mather,  4  Wend. 
66,  8  Smith,  94;  Rex  v,  Watoon,  1  229,  259;  Rex  v.  Brisac,  4  East,  164. 
Camp.  216 ;  Rex  v.  Williams,  2  Camp.  Rex  v.  Bowers,  cited  4  East,  171 ;  Com- 
606.  monwealth  v.  Corlies,  8  Brewster,  576. 

<  Ante,  S  68.  '  i'^  Ante,  §  52,  '68, 

1  And  iee  Crim.  Law,  I.  §  865,  660,  »  See  1  Stark.  Crim.  PI.  2ded.  9-20. 

665.  1^  Polygamy.  —  The  statute  1  Jac.  1, 

9  Rex  V.  Taylor,  2  Leach,  4th  ed.  c.  11,  against  polygamy,  provided,  in 
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§  68.  Ameri6an  Statutes. —  By  Statute  in  New  York,  ^^  when 
any  offence  shall  have  been  committed  within  this  State,  on 
board  of  any  vessel  navigating  any  river,  lake,  or  canal,  an 
indictment  for  the  same  may  be  found  in  any  county  through 
which,  or  any  part  of  which,  such  vessel  may  be  navigated  in 
the  course  of  the  same  voyage  or  trip,  or  in  the  county  where 
such  voyage  or  trip  shall  terminate."  ^  There  are  similar  pro- 
visions in  other  States.^  In  Missouri,  this  kind  of  enactment 
has  been  held  to  be  constitutional.'  A  like  statute  exists  also 
in  England.^  And  there  are,  relating  to  this  general  subject, 
some  other  English  and  American  enactments  not  necessary  to 
be  here  mentioned. 

II.  As  to  Crimes  against  the  United  States, 

§  64.  CooBtitutionai  ProviBions.  —  In  the  body  of  the  Consti- 
tution of  the  United  States,  there  is  a  provision,  applicable  only 
to  the  general  government,  that  ^^  the  trial  of  all  crimes,  except 
in  cases  of  impeachment,  shall  be* by  jury;  and  such  trial 
shall  be  held  in  the  State  where  the  said  crimes  shall  have  been 
committed  ;  but,  when  not  committed  within  any  State,  the 
trial  shall  be  at  such  place  or  places  as  the  Congress  may  by 
law  have  directed."  ^  And  an  amendment  further  declares : 
^'  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed, 
'  which  district  shall  have  been  previously  ascertained  by  law."  * 

§  65.  Statutes—  their  Meaning.  —  The  principal  acts  of  Con- 

§  1,  that  the  offender  against  the  statute  see  People  v,  Hulse,  8  Hill,  N.  T.  809 ; 

might  be  tried  in  any  county  where  he  Manley  v.  People,  3  Seld.  296. 

should  be  apprehended.   1  Stark.  Crim.  >  Nash  v.  The  State,  2  Greene,  Iowa, 

PI.  2d  ed.  11.    But  I  presume  this  en-  286;  Steerman  v.  The  State,  10  Misso. 

actment  is  superseded  in  aU  the  States  608 ;  The  State  v.  Timmens,  4  Minn, 

by  more  recent  legislation.    Under  it,  826. 

the  English  courts  decided,  that,  where  '  Steerman  v.  The  State,  10  Misso. 

the  person  is  taken  into  custody  on  a  608.     And   see  Wood   v.  Steamboat 

charge  of  larceny,  he  may  be  detained  Fleetwood,  27  Misso.  169. 

for  polygamy,  and  such  detaining  will  *  Stat.  7  Geo.  4,  c.  64,  §  18 ;   Reg.  v. 

be  an  apprehension  authorizing  an  in-  Sharpe,  Dears.  416,  24  Law  J.  n.  a.  M. 

dictment  in  the  same  court  for  the  po-  C.  40,  29  Eng.  L.  &  Eq.  682. 

lygamy.    Rex  v.  Gordon,  Russ.  &  Ry.  ^  Const.  U.  S.  art.  8,  §  2,  cl.  8. 

48.  *  Const.    U.    S.  Amendm.    art.   6; 

^  As  to  the  construction  of  which,  United  Staten  v.  Britton,  2  Mason,  464. 
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gress  relating  to  the  matter  provide,  that,  ^^  in  oases  punishable 
with  death,  the  trial  shall  be  had  in  the  county  where  the 
offence  was  committed ;  or,  where  that  cannot  be  done  without 
great  inconvenience,  twelve  petit  jurors  at  least  shall  be  sum- 
moned from  thence ;"  ^  and  that "  the  trial  of  all  offences  which 
shal^be  committed  upon  the  high  seas  or  elsewhere,  out  of  the 
limits  of  any  State  or  district,  shall  be  in  the  district  where  the 
offender  is  apprehended,  or  into  which  he  may  be  first 
brought."  ^  Tlie  former  of  these  provisions  is  earlier  in  date 
than  the  constitutional  amendment  recited  in  the  last  section  ; 
by  which,  however,  it  is  not  repealed  ;  *  while  yet  it  may  be  modi- 
fied in  some  slight  degree  by  subsequent  legislation.^  The 
courts  deem  themselves  to  comply  with  the  provision  when 
they  summon  the  jurors  mentioned  from  the  county  in  which 
the  offence  was  committed,  without  resorting  to  the  difiicult  and 
doubtful  expedient  of  ordering  a  special  term  to  be  held  in  that 
county.* 

§  66.  Crimes  within  State  UmitB.  —  Another  adjudged  point 
is,  that,  in  all  cases  of  crime  committed  against  the  United 
States,  within  the  local  limits  of  a  State,  the  offender's  trial 
must  be  in  the  State  and  judicial  district  of  its  commission  ; 
the  provision  respecting  the  trial  being  had  in  the  judicial  dis- 
trict into  which  the  offender  is  first  brought,  not  being  applica- 
ble in  such  circumstances.^  By  being  brought  within  the  district 
is  meant,  brought  into  custody,  and  not  mbrely  conveyed  thither 
by  the  ship  in  which  the  offender  first  arrives.^ 

§  67.  How  the  Place  Determined.  —  Tlie  United  States  courts 
do  not  take  judicial  cognizance  of  the  fact,  that  a  particular 
place  named  is,  or  is  not,  within  the  boundaries  of  a  State. 
Therefore  a  special  finding  by  a  jury,  in  a  criminal  case,  that 
the  offence  was  committed  in  a  particular  place,  not  adding  in 

1  1  n.  S.  Stats,  at  Large,  p  88,  act  of  >  United  States  v.  Burr,  1  Burr's 
Sept.  24,  1789,  c.  20,  §  29;    United    Trial,  Phil.  ed.  852,  868. 

Stotes  V.  Burr,  1  Burr's  Trial,  Phil.  ed.  *  United  States  v.  Cornell,  2  Mason, 

862 ;  United  States  v.  Cornell,  2  Mason,  91,  96. 

91,  96 ;  United  States  v.  Wilson,  Bald.  ^  See  the  several  cases  before  cited 

78,117.  to  this  section. 

2  4  U.  S.  Stats,  at  Large,  p.  118,  act  *  United  Sutes  r.  Jackalow,  1  Black, 
of  1825,  c.  65,  §  14.  And  see  The  484;  United  States  v.  Bird,  Sprague, 
Octavia,  1  Gallis.  488 ;   United  States  299. 

9.  Thompson,  1  Sumner,  168.  ^  United  States  v.  Bird,  supra. 
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what  State  the  place  is,  has  been  held  to  be  insufficient,  and  the 
verdict  must  be  set  aside.  Nelson,  J.,  in  giving  the  opinion 
of  the  court,  observed,  upon  this  general  question :  ''  The 
boundary  of  a  State,  when  a  material  fact  in  the  determination 
of  the  extent  of  the  jurisdiction  of  a  court,  is  not  a  simple 
question  of  law.  The  description  of  a  boundary  may  pe  a 
matter  of  construction,  which  belongs  to  the  court;  but  the 
application  of  the  evidence  in  the  ascertainment  of  it  as  thus 
described  and  interpreted,  with  a  view  to  its  location  and  settle- 
ment, belongs  to  the  jury."  ^ 


CHAPTER  V. 

CHANGE    OF    VENUE. 

§  68.  The  General  Doctrine.  —  In  Burrow's  Reports  we  have 
the  following  as  enunciated  by  the  court :  ^'  The  law  is  clear 
and  uniform  as  far  back  as  it  can  be  traced.  Where  the  court 
has  jurisdiction  of  the  matter,  if  from  any  cause  it  cannot  be 
tried  in  the  place,  it  shall  be  tried  as  near  as  may  be.  .  .  . 
Where  an  impartial  trial  cannot  be  had  in  the  proper  county, 
it  shall  be  tried  in  th^  next."^  This  is  the  doctrine  of  what  is 
termed  change  of  venue.  It  is  stated  by  Starkie  as  follows : 
"  Where  an  indictment  has  been  removed  into  the  Court  of 
King's  Bench  by  certiorari,  if  a  case  be  made  out  which  shows 
that  the  justice  of  the  case  requires  it,  the  court  will  direct  the 

1  United  Statea  v.  Jackalow,  1  Black,  cases   of  felony.    Instances  have  oo- 

484,  487.  curred  in  which  this  has  been  done  for 

*  Rex  V.  Cowle,  2  Bur.  884,  859.    In  the  purpose  of  removing  the  trial  from 

the  case  of  Hex  v.  Holden,  6  B.  &  Ad.  limited  jurisdictions,  but  there  does  not 

847,  854,  855,  2  Nev.  &  M.rl67,  Lord  appear  to  be  any  in  which  it  has  been 

Denman,  C.  J.,  observed :   "I  appre-  done  with  respect  to  a  county  at  large ; 

bend  that  the  power  of  changing  the  and  I  should  think  such  a  proceeding 

place  of  trial,  whenever  it  is  necessary  could  not  be  necessary  where  the  re- 

for  the  purpose  of  securing  as  far  as  moval  must  be  from  one  great  county 

possible  a  fair  investigation,  is  a  part  to  another.   Where  it  has  happened  on 

of  the  jurisdiction  of  this  court ;    and  indictments  for  misdemeanor,  the  cir- 

that  that   power   may  be  exercised,  cumstances  have  almost  amounted  to  a 

where  it  is  absolutely  necessary,  in  necessity." 
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trial  to  be  had  in  the  next  adjoining  county."  ^  This  change 
of  venue  is  in  many  of  our  States  allowed,  by  statute  or  other- 
wise, in  proper  circumstances.^ 

§  69.  "Wliether  a  Common  Law  Right  in  our  States.  —  If  might 

be  interesting  to  trace  the  unwritten  law  of  the  several  States 
to  discover,  whether  or  not  this  doctrine  of  the  change  of  venue 
has  been  everywhere  received  in  this  country  as  a  part  of  our 
inheritance  from  the  moUier  country ;  and,  if  it  has,  to  show 
by  what  means,  in  some  States  in  which  it  is  believed  not  to 
exist,  it  has  been  set  aside.  But  such  an  investigation  is  not 
practically  important.  In  Vermont  it  has  been  held,  that  there 
can  be  no  change  of  venue ;  because,  said  Bedfield,  C.  J.,  ''  as 
the  statute  provides,  in  general  terms,  for  the  trial  of  criminal 
cases  in  the  county  where  the  offence  is  charged  to  have  been 
'  committed,  we  do  not  perceive  how  any  court  could  order  a 
trial  in  such  cases  in  any  other  county."  ^  Here,  therefore,  is, 
in  effect,  a  statutory  prohibition.'  In  other  States,  as  already 
observed,^  the  change  of  venue  is  expressly  authorized  by 
statute.^    And  there  may  be  States  in  which  the  change  is 

1  1  Stark.  Crim.  PI.  2d  ed.  80;  Rex  *  Gordon  v.  The  State,  8  Iowa,  410; 

V.Hunt,  3  B.  &  Aid.  444.  2  Chit.  180;  The   State  v.  Barrett,  8   Iowa,   686; 

Reg*  V.  Wilts,  6  Mod.  807 ;  Rex  v.  Not-  Bishop  v.  The  State.  80  Ala.  84 ;  Moses 

tingham.  4  East,  208;    Rex  i;.  Clen-  v.  The  State,  11  Humph.  282;    and 

don,  2  Stra.  911 ;  1  Chit  Crim.  Law,  many  other  cases,  includmg  those  cited 

201.  to  tlie  last  section.    In'  a  New  York 

s  Fanny  v.  The  State,  6  Misso.  122;  case  decide  in  1827,  there  was  em- 
People  p.  Harris,  4  Denio,  160;  Peo-  ployed  some  language  indicating,  to 
pie  V.  Webb,  1  Hill,  N.  Y.  179 ;  The  outward  appearance,  that  the  doctrine 
State  V,  Ware,  10  Ala.  814;  Porter  v.  of  change  of  venue  did  not  prevail  in 
The  State,  6  Misso.  688 ;  The  State  v.  this  State,  but  that  something  else 
Bnrris,  4  Harring.  Del.  &B2;  Innerarity  analogous  did.  Said  Savage,  C.  J.  : 
V,  Hitchcock,  8  Stew.  &  P.  9;  Com-  "  Changing  the  venue,  speaking  techni- 
monwealth  v.  Rolls,  2  Va.  Cas.  68;  callj,  is  out  of  the  question.  The  course 
Commonwealth  v.  Bedinger,  1  Va.  Cas.  in  criminal  prosecutions,  where  a  clear 
126;  Commonwealth  v,  Wildy,  2  Va.  case  is  made  out,  is,  to  order  a  sug- 
Cas.  69 ;  The  State  v,  Brookshire,  2  gestion  upon  the  record,  that  a  faur  and 
Ala.  803 ;  People  v.  Vermilyea,  7  Cow.  impartial  trial  cannot  be  had  in  the 
106;  People  v.  Scates,  8  Scam.  861;  county  where  the  offence  is  laid.  A 
Clark  V.  People,  1  Scam.  117 ;  Findley  venire  is  then  awarded  to  the  sheriff 
p.  The  State,  6  Blackf.  676 ;  Maton  v.  of  another  county,  and  the  cause  tried 
People,  16  Bl.  686 ;  Brennan  v.  People,  there ;  the  indictment  remaining  un- 
16  111.  611 ;  Moses-  r.  The  State,  11  altered  as  to  the  venue."  And  Wood- 
Haroph.  282.  worth,  J.,  observed:    ''There  is   no 

s  The  State  v,  Howard,  81  Yt.  414,  doubt  of  our  power,  upon  a  proper 

416.  case,  to  send  a  criminal  cause  down 

4  Ante,  §  68.  for  trial  to  a  county  other  than  that  in 
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made  in  pursuance  merely  of  the  common'  law  doctrine ;  but 
doubtless  in  most  if  not  all  of  the  States,  the  question  depends 
upon  statutory  and  constitutional  provisions. 

§  70\  For  what  Caiues.  —  Concerning  the  causes  for  which 
the  change  will  be  allowed,  Chitty  observes :  ^^  An  indictment 
against  a  county  for  not  repairing  a  bridge^  will  be  thus 
removed,  because  the  jury  by  whom  it  would  be  tried,  would 
form  part  of  the  defendants.  And  therefore  upon  a  suggestion 
entered  by  leave  of  the  court  upon  the  roU,^  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  of  the  city  of  Clies- 
ter,  the  court  will  award  the  trial  to  be  had  in  the  adjoining 
county  palatine.  On  an  indictment  for  a  misdemeanor,  the 
Court  of  King's  Bench  will  permit  a  suggestion  to  be  entered 
on  record,  for  the  purpose  of  carrying  the  trial  into  an  adjoin- 
ing  county,  where  there  appears  to  be  a  reasonable  ground, 
on  the  affidavits,  for  believing  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  where  such  inference  is  to  be 
drawn."  ^  It  may  be  said,  in  general,  that,  while  the  English 
tribunals  will  change  the  venue  when  plainly  an  impartial  trial 

« 

which  the  venue  was   Uid.    Crimes,  suggestion  on  the  record,  that  a  fair 

however,  are  essentially  local.     Hence,  and  impartial  trial  could  not  be  had  in 

the  venue,  as  such,  cannot  be  changed,  that  county ;  and  praying  the  court  to 

The  place  of  trial  must  be  altered  by  award  a  trial  in  the  county  of  Salop, 

suggestion,  and  on  clear   proof  that  that  being  the  next  English  county, 

the  cause  cannot  be  tried  in  the  county  where  the  king's  writ  of  venire  runs." 

where  the  ofience  is  laid,  with  safety  to  Rex  v.  St.  Mary,  7  T.  R.  735.    I  infer 

the  rights  of  the  defendant."  People  v.  that  the  above  New  York  case  was 

Yermilyea,  7  Cow.  108, 187, 189.   This  decided  under  the  common  law  of  the 

appears,  however,  not  to  differ  mate-  'State ;  for  so  the  matter  seems  to  have 

rially  from  the  English  practice ;  and,  been  regarded  both  by  the  counsel  and 

though  in    exact   language  the  term  the  court.    But  since  then,  there  has 

change  of  venue  may  not  seem  appro-  been  enacted  a  statute  allowing  the 

priate,  yet  it   is  the   term  generally  venue  to  be  changed  in  "special  cases." 

employed  to  signify  this,  and  kindred  Said  the  court :  "  The  statute  has  not 

things.    The    analogy  between   what  introduced    a  new  rule."     People  v. 

was  thus  laid  down  in  New  York,  and  Harris,  4  Denio,  160.    See  also  People 

what  is  done  in  England,  appears  from  v.  Webb,  1  Hill,  N.  Y.  179,  where  it 

the  following  extract  taken  from  the  appears  that  the  right  to  change  the 

report  of  a  case  in  the  Court  of  King's  venue  comes  both  from  the  common 

Bench :  "  This  was  an  indictment  for  law  and  the  Revised  Statutes, 

the  non-repair  of  a  road  lying  within  i  Referring  to  Rex  t\  .Cumberland, 

the  county  of  the  city  of  Chester,  re-  6  T.  R.  194. 

turned  by  certiorari  into  this  court;  a  Referring  to  Rex  v.  St.  Mary,  7  T. 

and  on  a  former  day  a  rule  had  been  B.  786. 

obtained,  on  motion  of  Mr.  Erskine,  '  1  Chit.  Crim.  Law,  201. 
for  the  prosecutor,  for  leave  to  enter  a 
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cannot  be  had  in  the  county  where  the  indictment  was  found  ;^ 
yet  this  is  an  authority  which  will  be  exercised  with  great 
caution,  and  only  in  extreme  cases.^  In  one  case  it  was  lield 
to  be  no  reason  for  changing  the  yenue,  in  an  indictment  for  a 
conspiracy  to  destroy  foxes  and  other  noxious  animals,  that  the 
gentry  of  the  county  in  which  the  indictment  was  found,  were 
addicted  to  fox-hunting.^ 

§  71.  Continued.  —  Similar  to  the  English  doctrine,  as  to  the 
causes  for  which  a  change  of  venue  will  be  ordered,,  is  the 
American.  Thus,  it  will  not  be  changed  for  the  mere  conven- 
ience of  the  witnesses  and  parties ;  ^  neither  will  it  be,  because 
of  a  mere  belief,  expressed  in  the  affidavits,  that  the  prisoner 
cannot  have  a  fair  and  impartial  trial  in  the  county  where  the  . 
indictment  was  found.  Facts  and  circumstances  must  appear, 
establishing  this  conclusion  to  the  satisfaction  of  the  court.^ 
It  is  not  necessary,  as  a  foundation  for  this  order,  that  there 
should  have  been  an  unsuccessful  attempt  to  obtain  an  impartial 
jury  in  the  county  of  the  indictment.^  Partiality  or  prejudice 
in  the  judge  is  a  good  cause  for  a  change  of  venue ;  ^  so,  afor- 
tiari^  is  pecuniary  interest  in  the  event  of  the  prosecution.^ 
In  like  manner,  the  venue  may  be  changed,  if,  before  the  eleva- 

1  Rex  r.  Hunt,  8  B.  &Ald.  444,  2  in  postponing  the  consideration  for  a 

Chit.  180.  change  of  renue  in  a  murder  case, 

s  Kex  V.  Holden,  6  B.  &  Ad.  847,  2  until  an  attempt  is  made  to  impanel  a 

Nev,  &  M.  167,*  ante,  §  68,  note ;  Rex  jury.    People  t;.  Plummer,  9  Cal.  298. 

V.  Harris,  8  Bur.  1880,  1  W.  Bl.  878.  Where  a  trial  for  murder  commenced 

In  a  case  of  felony,  the  court  reftised  on  Tuesday,  and  a  jury  was  obtained 

to  allow  the  defendant  to  enter  a  sug-  on  Friday,  and  two  hundred  men  were 

gestion  for  changing  the  venue,  on  the  summoned  as  jurors,  all  of  whom  had 

ground  of  prejudice  prevailing  in  the  formed  an  opinion  except  the  twelve 

county.   Rex  r.  Penpraze,  1  Nev.  &  M.  selected,    and    thirty-four    who    were 

812,  4  B.  &  Ad.  673.  challenged,  it  was  held,  tliat  the  refusal 

'  Rex  V.  Ring,  2  Chit.  217.  of  the  circuit  judge  to  change  the  venue 

4  People    V.  Harris,  4   Denio,  150.  was  not  such  an  error  of  judgment  as 

See  People  v.  Baker,  8  Parker  C.  C.  would  authorize  the  Supreme  Court  to 

181.  reverse  his   decision.    Moses  v.  The 

*  People  V.  Bodine,  7  Hill,  N.  T.  State,  11  Humph.  282.  See  also 
147  ;  People  v.  liong  Island  Railroad,  4  Wormeley  v.  Commonwealth,  10  Grat. 
Parker  C.  C.  602 ;  The  State  v.  Wind-  ft68. 

SOT,  6  Barring.  Del.  612 ;  The  State  w.  '  Ex  parte  Curtis,  8  Minn.  274  ;  Ley- 

Burns,  4  Harring.  Del.  682;  Wormeley  ner  v.  The  State,  8  Ind.  490.    Contra, 

V.  Commonwealth,  10  Grat.  668 ;  Peo-  in  California.    People  v.  Williams,  24 

pie  V  Graham,  21  Cal.  261.  Cal.    81 ;    People   v    Shuler,  28  Cal. 

*  People    V.  Long  Island  Railroad,  490. 

fuprs.    In  California,  there  is  no  error       *  Jim  v.  The  State,  8  Misso.  147. 
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tion  of  the  judge  to  the  bench,  he  was  the  prisoner's  counsel  in 
the  matter.^  And,  in  a  California  case,  where  one  hundred 
citizens  of  the  county  had  united  in  employing  counsel  to 
prosecute  the  prisoner,  this  was  held  to  entitljB  him  to  a  change 
of  venue.^  But  in  a  later  case  this  decision  was  deemed  to 
have  gone  quite  far ;  the  case  "  appears,'*  said  the  court,  "  to 
have  been  decided  without  an  examination  of  the  law  as  it  is 
now  settled,  and  we  should  not  be  justified  in  applying  it  as 
authority  in  any  case  falling  short  of  it  in  any  degree."  There- 
fore "the  fact,"  it  was  held,  "that  thirty  or  forty  persons, 
upon  being  solicited,  have  contributed  small  sums  to  defray  the 
cost  of  employing  a  lawyer  to  assist  the  prosecuting  attorney, 
does  not  show  the  existence  of  such  an  excitement  or  prejudice 
in  the  whole  county  upon  the  subject  as  would  preclude  the 
possibility  or  probability  of  procuring  an  impartial  jury  without 
difiiculty,  or  would  in  any  manner  interfere  with  the  impartial 
administration  of  the  laws."  ^ 

§72.  Discretionary  —  Peremptory.  —  In  Illinois,  "the  Stat- 
ute," says  the  court,  "providing  the  mode  of  changing  the 
venue,  is  peremptory,  —  that  the  court  shall  award  a  change, 
when  the  application  is  made  in  the  mode  and  for  the  causes 
set  out  in  the  statute."  It  is  therefore  unnecessary  for  the 
prisoner  applying,  to  do  more  than  simply  bring  himself  within 
the  terms  of  the  statute ;  and  he  is  entitled,  as  of  course,  to 
the  order  he  seeks.^  But  in  most  of  our  States,  the  application 
for  a  change  of  venue  is  addressed  to  the  judicial  discretion, 
and  the  matter  is  not  deemed  one  pertaining  to  strict  right.^ 
In  some  States,  the  discretion  herein  exercised  by  an  inferior 

.  ^  The    State   v.   Gates,    20   Misso.  .  who  were  snbscribers,  and  the  subscrip- 

400.  tion  was  confined  to  a  very  few." 

2  People    V,  Jjee,  6    Cal.    868.    In  >  People   v.   Graham,  21   Cal.  261, 

South  Caroluia,  an  aflSdavit  of  one  in-  265,  opinion  by  Norton,  J. 

dieted  for  a  capital  offence,  stating  that  ^  Clark  v.  People,  1  Scam.  117.  s.  p. 

he  belieyed  he  could  not  obtain  an  im-  Barrows  v.  People,  11  111.  121;  Bren- 

partial  trial  because  a  subscription  for  nan  v.  People,  16  111.  511.    It  is  difier- 

his  arrest  had  been  raised  in  the  dis-  ent  in  the  recorder's  court  for  the  city 

trict,  was    held    not  to  be  sufficient  of  Chicago.  Matonv.  People,  15  m.  686. 

ground  for  a  change  of  venue.    The  ^  Hubbard  v.  The  State,  7  Ind.  160; 

State  V.  Williams,  2  McCord,  888.    Said  Griffith  v.  The  State,  12  Ind.  648 ;  Hall 

Colcock,  J. :  **  The  fiict  stated  was  not  v.  The  State,  8  Ind.  439 ;  Week^  v. 

of  such  a  character  as  t«  produce  any  The  State,  81  Missis.  490 ;    Mask  v. 

improper  bias  on  the  minds  of  those  The  State,  82  Missis.  405. 
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tribunal  can  be  revised  by  tbe  superior  one ;  ^  in  other  States, 
it  cannot.2  Tliis  depends  upon  the  peculiar  statutory  and  com- 
mon law  jurisprudence  of  the  State.  In  some  States,  the  venue, 
by  statute,  can  be  changed  but  ouce.^ 

§  78.  Points  of  Fraotice. — Connected  with  this  matter  there 
have  been  decided,  in  the  various  States,  many  points  of  prac- 
tice, more  or  less  depending  upon  common  law  principles,  and 
more  or  less  resting  in  statutes.  Some  of  these  decisions  are 
meationed  in  a  note.^    The  change  of  venue  is  usually  ordered 

1  People  V.  Lee,  6  Cal.  853.    StiU  Iowa,  479;    The  State  v.  Ostrander, 

the  Superior  Court  wiU  not  reyerse  the  18  Iowa,  485. 

action  of  the  court  below,  except  in        >  Aikin  t7.  The  State,  85  Ala.  899. 

cases  of  dear  abuse  of  the  discretion.  And  see   Inneraritj  v.  Hitchcock,  8 

or  palpable  error.    Ellick  v.  The  State,  Stew.  &  P.  9.    In  Iowa  the  venue  maj 

1  Swan,  Tenn.  825 ;  People  v.  Fisher,  be  changed  more  than  once.  The  State 

6  Cal.  154 ;  Gordon  v.  The  State,  8  v,  Minsk!,  7  Iowa,  886. 

Iowa,  410;    The  State  v.  Barrett,  8       *  In  the  absence  of  express  enact- 

lowa,  586.    Where  a  new  tria)  in  a  ment,  the  clerk  of  the  court  firom  which 

criminal  case  has  been  ordered  because  the  venue  is  changed  has  no  authority 

the  court  improperly  refused  to  change  to  remove  the  original  papers  from  the 

the  venue,  the  defendant,  at  the  new  file.    A  transcript  of  them,  properly 

trial,  must  file  new  affidavits,  showing  certified,  is  all  he  is  to  transmit,  and  it 

that  the  cause  for  the  change  still  con-  is  sufficient  to  proceed  upon.    Brown- 

tinues.    The  State  v.  Nash,.  7  Iowa,  ing  v.  The  State,  80  Missis.  666.    It 

847.    Under  the   Tennessee   statutes,  satisfies,  too,  the  Indiana  statute.  Jones 

the  court  is  bound,  in  the  exercise  of  v.  The  State,  11  Ind.'857.    So  also  in 

a  sound  legal  discretion,  to  grant  a  Maryland,  Price  v.  The  State,  8  Gill, 

change  of  venue,  when  it  appears  that  295.  The  record  must  show  a  transcript 

the  prisoner  cannot  have  a  fair  trial  in  of  the  proceedings  in  the  first  court, 

the  county  where  the  indictment  was  and  a  certificate  ofchange,  to  give  juris- 

ibund.   Tet  where  in  a  former  trial  the  diction  to  the  second  court.  Johnson  v. 

court  had  unproperly  denied  the  appli-  The  State,  11  Ind.  481.    In  Alabama, 

cation  for  a  change  and  the  prisoner  on  change  of  venue,  the  prisoner  must 

was  convicted,  but  on  other  grounds  be  tried  on  a  certified  transcript  of  the 

granted  a  new  trial  which  resulted  in  a  original  indictment    and  -proceedings 

conviction,  it  was  held,  that  the  former  thereon,  to  satisfy  §  8618  of  the  code, 

error  would  be  of  no  avail  to  the  pris-  and  not  on  the  original  papers  them- 

oner  on  a  motion  for  a  second  new  selves,  as  required  by  the  former  rule 

trial    Mjyor  v.  The  State,  4  Sneed,  of  practice.    Bishop  v.  The  State,  80 

507.  Ala.  84.   The  same  in  Missouri.    Ruby 

«  McCorkle  v.  The  State,  14  Ind.  89 ;  y.  The  State,  7  Misso.  206.  In  Ten- 
Ex  parte  Banks,  28  Ala.  28;  The  State  nessee,  the  jurisdiction  of  a  court  to 
r.  Ware,  10  Ala.  814;  Spence  ».  The  which  a  criminal  has  been  transferred 
State,  8  Blackf.  281 ;  Fleming  v.  The  by  ^hange  of  venue,  is  not  ousted  by  a 
State,  11  Ind.  284 ;  Maton  v.  People,  failure  to  enter  on  the  minutes  of  the 
15  111.  586;  Findley  v.  The  State,  5  court  at  the  first  term  a  transcript  of 
Blackf.  576 ;  Sumner  v.  The  State,  5  the  records  of  the  case.  Calhoun  v. 
Bhickf.  579 ;  The  State  w.  Brookshire,  The  State,  4  Humph.  477.  See  also 
2  Ala.  808;  The  State  v,  Mooney,  10  as  to  the  record  and  the  transcript 
Iowa,  506;  The  State  v.  Arnold,  12  thereof,  Ellick  o.  The  State,  1  Swan, 
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on  application  of  the  prisoner,  first  giving  notice  to  the  prose- 
cuting officer,  and  then  supporting  the  application  by  affida- 

Tenn.  825 ;  Adams  v.  The  State,  1  of  the  offence,  but  also  the  court  which 
Swan,  Tenn.  466.  A  prisoner  charged  tried  the  cause.-  The  jurisdiction  of 
with  a  capital  offence,  where  the  yenue  the  court  which  tried  the  cause  can  be 
was  changed,  went  to  trial  without  ob-  shown  only  by  a  statement,  in  the  na- 
jecting  that  the  record  transmitted  was  ture  of  a  caption  to  its  proceedings, 
not  attested  by  the  seal  of  the  court  that  the  indictment  was  filed  there. 
Held,  that  this  was  a  waiter,  and  that  and  that  the  prisoner  was  tried  upon 
the  objection  could  not  afterward  be  it.  The  indictment  should  also  const!- 
made.  And  the  seal  of  the  court  seems  tute  a  part  of  the  record  of  the  last- 
not  to  be  necessary,  when  the  clerk  named  court  Doty  v.  The  State,  7 
attests  the  record.  M^jor  v.  The  State,  Blackf.  427.  Yet,  under  the  statute,  the 
2  Sneed,  11.  See  also.  Brown  v.  The  indictment  need  not  be  recorded  in  the 
State,  18  Ark.  96 ;  Bishop  v.  The  State,  court  in  which  it  was  found.  Beauchamp 
80  Ala.  84 ;  Bramlett  v.  The  State,  81  v.  The  State,  6  Blackf.  299.  But  by  a 
Ala.  876.  The  Virginia  act  of  Assem-  subsequent  statute  the  indictment  must 
bly,  which  directs,  tbat,  on  a  change  be  recorded  in  the  county  where  it  was 
of  renue  in  a  case  of  felony,  the  judge  found.  Beed  t;.  The  State,  8  Ind.  200. 
shall  certify  the  recognizances,  together  The  certified  copy  of  the  indictment, 
with  a  copy  of  the  record  of  the  case,  transmitted  on  a  change  of  yenue,  may 
"  and  all  other  papers  which  he  may  be  read  to  the  jury  on  the  trial ;  there- 
deem  necessary  for  the  trial,"  does  not  fore,  if  the  entire  transcript,  containing 
require  that  he  should  certify  a  copy  a  copy  of  the  indictment,  is  oflfered,  and 
of  the  record  of  the  examining  court  the  defendant  objects  to  it  as  a  whole, 
Vance  v.  Commonwealth,  2  Va.  Cas.  biB  objection  may  be  oyerruled.  Har- 
162.  Where  an  indictment  for  murder  *  mil  d.  The  State,  26  Ala.  62.  See  also, 
is  remoyed  from  the  Common  Pleas  to  regarding  the  transcript  of  the  indict- 
the  Supreme  Court  of  Ohio,  at  the  eleo-  ment,  Pleasant  v.  The  State,  15  Ark. 
tion  of  tlie  prisoner,  the  original  indict-  624 ;  Sharp  v.  The  State,  2  Iowa,  464 ; 
ment  must  be  sent  up.  But  the  clerk  Harrall  v.  The  State,  26  Ala.  62 ;  The 
of  the  Common  Pleas  need  not  certify  State  v.  Hicklin,  6  Pike,  190 ;  The  State 
in  the  transcript,  that  he  has  deposited  v.  Greenwood,  6  Port  474 ;  Ward  v, 
it  in  the  Supreme  Court ;  that  may  be  The  State,  28  Ala.  68 ;  Stone  v.  Robin- 
shown  aliunde.  Shoemaker  v.  The  son,  4  Eng.  469,  477;  Stringer  v.  Ja- 
State,  12  Ohio,  48.  Where  a  prisoner,  cobs,  4  Eng.  497 ;  Green  v.  The  State, 
in  North  Carolina,  is  remoyed  to  an  19  Ark.  178.  Upon  a  change  of  yenue, 
adjacent  county,  the  record  sent  with  the  court  to  which  the  case  is  remoyed 
him  need  not  set  forth  the  formula  by  is  bound  to  presume  all  things  regular 
which  the  grand  jury  was  constituted,  before  the  change,  —  as,  the  existence 
The  State  v.  Lamon,  8  Hawks.  176.  of  a  good  caption  to  the  indictment,  — 
In  Indiana,  if  an  indictment  is  found  in  and  it  deyolyes  upon  the  prisoner  to 
the  drcuit  court  of  one  county  of  the  show  any  fiital  irregularity ;  likewise  it 
State,  and  is  tried  in  the  circuit  court  is  to  be  presumed  that  the  record  has 
of  another,  the  record  not  showing  a  been  duly  transmitted  and  deliyered. 
change  of  yenue,  or  any  oljection  made  Said  Taylor,  J. :  "  As  the  circuit  court 
to  the  jurisdiction  of  the  latter  court,  of  Montgomery  County  is  a  court  of 
a  change  of  yenue  will  be  presumed,  general  jurisdiction,  the  court  into 
Doty  o.  The  State,  6  Blackf.  629.  Yet  which  the  case  was  remoyed  was  bound 
another  Indiana  case  holds  it  to  be  to  infer  that  all  things  had  been  regu- 
necessary  for  the  record  to  show,  not  lariy  done  before  the  change  of  yenue 
only  that  the  court  before  which  the  was  ordered."  The  State  v.  Williams, 
indictment  was  found  had  jurisdiction  8  Stew.  464,  468.    An  illegal  change 
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Tits ;  ^  but  it  may  equally  be  ordered,  in  the  abseuce  of  any 
provision'  of  written  law  to  the  contrary,  when  applied  for  by 
the  representative  of  the  government.^  After  the  venue  has 
been  changed,  it  may,  with  the  prisoner's  consent,  be  changed 
back  again  to  the  original  county ;  for,  said  Stone,  J.,  ^^  the 
right  to  have  his  trial  adjourned  to  a  county  free  from  preju- 
dice against  the  accused  is  a  privilege  secured  to  the  prisoner, 
which  he  may  waive,  either  before  or  after  the  order  changing 
the  venue  has  been  entered."  ' 

§  74.  Continaed.  —  If  the  prisoner  has  been  arraigned,  and 
has  pleaded  to  the  indictment,  before  the  venue  is  changed, 
there  is  no  need  of  a  second  arraignment  and  plea  in  the  sec- 
ond county.^  Tet  if  in  the  second  county  he  is  arraigned  and 
pleads  again,  this  double  arraignment  cannot  be  assigned  for 
error.  It  has  been  said  to  be  a  safe  and  judicious  practice,  to 
require  the  plea  of  not  guilty  to  be  given  in  before  the  change 
of  venue  is  awarded.^  The  removal  to  the  second  county  must 
take  place  before  the  commencement  of  the  trial;  in  other 
words,  before  the  panel  of  twelve  jurors  is  fully  completed  and 
sworn.^  The  change  is  not  necessarily  to  be  made  at  the  first 
term  of  the  court.^  When  it  is  made,  it  has  been  held  in  Iowa, 

of  Tenne,  where  the  transfer  has  still  Mask  v.  The  State,  82  Missis.  406.    It 

been  made  to  a  court  having  compe-  has  been    held   in   Illinois,  that  the 

tent  jurisdiction  over  that  species  of  change  may  be  made  by  consent.   Peo- 

ofltoce,  has  been  held  in  Missouri,  hy  pie  v.  Scates,  8  Scam.  861.    Where  a 

a  minority  of  the  judges,  not  to  be  prisoner  filed  a  suggestion  and  affidavit 

ground  for  reversing  the  judgment,  at  for  the  removal  of  his  case  from  the 

the  instance  of  the  defendant  on  whose  Baltimore  dXy  court  to  the  criminal 

application  the  change  was  made.  For-  court,  it  was  held,  that  the  jurisdiction 

ter  V.  The  Sute,  6  Misso.  688.    As  to  of  the  former  court  was  not  ousted 

the  sufficiency  of  a  certificate  of  the  until  the  t^assage  of  the  order  for  such 

record  ofa  change  of  venue,  see  Aaron  removal,  previous  to  which  time  the 

V.  The  Sute,  87  Ala.  106 ;  Scott  v.  The  prisoner  had  the  right,  in  either  court, 

State,  87  Ala.  117.  to  withdraw  his  suggestion,  —  a  doc- 

1  The  Sute  v.  Barfield,  8  Ire.  844 ;  trine  which  would  probably  apply  to  a 

The  Sute  v.  Nash,  7  Iowa,  847 ;  The  change  of  venue.    Manly  v.  The  SUte, 

State  V.  Floyd,  16  Misso.  849;  People  7  Md.  186. 

V.  Baker,  1  Cal.  408;  The  SUte  v.  «  People  v,  Webb,  1  Hill,  N.  Y.  179; 

WorreU,  26  Misso.  206,  207  ;  Shifflet  v.  People  v.  Baker,  8  Parker  C.  C.  181. 

Commonwealth,  14  Grot.  662 ;  Golden  >  Paris  v.  The  SUte,  86  Ala.  282. 

V.  The  Sute,  18  Misso.  417;  Reed  v.  ^  Vance  v.  Commonwealth,  2  Va. 

The  sute,  11  Misso.  879;  The  SUte  Cas.  162;  Prioe  v.  The  State,  8  GiU, 

V.  Byrne,  24  Misso.  161;   People  o.  296: 

McCauley,    1    Cal.    879.     The   tesU-  ^  Gardner  v.  People,  8  Scam.  88. 

moay,  on  an  application  for  a  change  *  Price  v.  The  State,  supra. 

of  venue,  is  sometimes  taken  orally.  ?  Bnmlett  v.  The  SUte,  81  Ala.  876. 
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the  prosecuting  attorney  of  the  county  is  authorized,  by  virtue 
of  his  office,  to  follow  the  cause  into  the  new  county,'  and  con- 
duct the  trial  there.  '^  His  jurisdiction  is  coextensive  with 
that  of  the  case,  and  should  follow  it  to  its  final  conclusion."  ^ 
But  where,  in  a  capital  case,  sentence  is  pronounced  against 
the  prisoner  after  a  change  of  venue,  it  must  be  executed,  the 
North  Carolina  court  has  held,  by  the  sheriflF  of  the  county  in 
which  the  trial  took  place,  and  not  of  the  county  in  which  the 
indictment  was  found.^ 

§  75.  Joint  Defendants. —  When  several  persons  are  jointly 
indicted,  the  venue  may  be  changed  as  to  one,  without  being  so 
as  to  the  rest.^  According  to  a  Missouri  case,  if  one  only  of 
two  joint  defendants  in  an  indictment  applies  for  a  change  of 
venue,  the  court  to  which  the  case  is  transferred  gains  no  juris- 
diction over  the  other  defendant.^  In  Alabama  it  has  been 
held,  that,  in  such  a  case,  the  original  papers  must  remain  in 
the  court  in  which  the  indictment  was  found,^  and  the  defend- 
ant who  goes  to  the  new  county  must  be  tried  upon  copies.^ 
In  Illinois,  when  an  indictment  was  found  against  several 
jointly,  and  the  venue  was  changed  to  a  second  county  on  mo- 
tion of  one  of  the  accused,  without  the  consent  of  the  others ; 
then,  when  he  was  tried,  the  indictment  was  returned  to  the 
county  in  which  it  originated,  and  the  others  were  held  to 
answer  there ;  the  proceedings  were  declared  to  be  regular." 
When  there  is  an  application  on  behalf  of  the  State  for  a 
change  of  venue,  and  enough  is  shown  to  render  such  a  change 
necessary  as  to  one  of  several  defendants,  the  court  will  usually 
send  all  the  defendants  to  the  new  county,  though  they  are 
entitled  to  separate  trials.  So,  ^t  least,  it  appears  from  a  case 
before  a  single  New  York  judge.® 

1  The  State  v.  Carotliers,  1  Greene,  regard  to  her.    She  should  hare  been 

Iowa,  464.  remanded  for  trial  to  the  countj  where 

>  The  State  v.  Twiggs,  1  Winston,  she  was  originally  indicted.   The  State 

No.  1,142.  V,  Wetherford,  26  Misso.  439. 

'  The  State  v.  Martin,  2  Ire.  101.  ^  As  to  this,  in  other  cases,  see  ante, 

^  Wlien,  therefore,  the    second  de-  §  78,  note, 

fendant  failed  to  appear  in  the  second  ^  John  v.  The  State,  2  Ala.  290. 

countj,  and  her  recognizance  so  td  do  ^  Hunter  v.  People,  1  Scam.  458. 

was  forfeited,  it  was  error  to  discharge  ^  People  v.  Baker,  8  Parker  C.  C. 

her  on  her  motion  setting  forth,  that  181. 
the  Tenue  had  never  been  changed  with 
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§  76.  CoDBtitationaL — It  was  held  in  Alabama,  that  the  sec- 
tion of  the  code  which  requires  defendants,  after  a  change  of 
venue,  to  be  tried  on  a  certified  copy  of  the  indictment,  neither 
impairs  the  right  of  a  trial  by  jury,  nor  violates  any  other  prin- 
ciple of  the  bill  of  rights.^    In  Minnesota,  the  constitution  pro- 
vides, that,  '^  in  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury  of  the  county  or  district  wherein  the  crime  shall  have  been 
committed,  which  county  or  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause 
of  the  accusation,  to  be  confronted  with  the  witnesses  against 
him,  to  have  compulsory  process  for  obtaining  witnesses  in  his 
&vor,  and  to  have  the  assistance  of  counsel  in  his  defence." 
And  it  was  adjudged  that,  where  more  counties  than  one  con- 
stituted a  judicial  district,  in  one  of  which  a  court  was  to  be 
held,  then  a  crime  was  committed  in  this  county,  then  a  stat- 
ute authorized  the  court  to  sit  in  another  county  in  the  same  dis- 
trict, and  there  an  indictment  was  found  by  a  grand  jury  taken 
from  the  whole  district,  a  conviction  upon  this  indictment  was 
not  in  violation  of  this  constitutional  provision.    Neither  was 
it  in  violation  of  the  United  States  Constitution,  which  forbids 
the  States  to  pass  ex  post  fcccio  laws.^    The  latter  point  was  on 
error  sustained  by  the  Supreme  Court  of  the  United  States ; 
upon  the  former,  no  opinion  was  expressed,  it  not  being  within 
the  jurisdiction  of  this  court.^    Of  course,  if  a  defendant  ap- 
{dies  for  a  change  of  venue,  this  is  a  waiver  by  him  of  his 
rights  under  a  constitutional  guariinty  like  the  one  in  Minne- 
sota.    A  few  other  points  have  come  before  our  American  tri- 
bunals, but  they  are  so  local  as  to  render  it  not  best  to  mention 
them  here. 

1  Bramlett  v.  The  State,  81  Ala.  876.        >  Gat  v.  The  State,  9  WaL  85. 
s  The  State  v.  Gut,  18  Minn.  841. 
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CHAPTER  VI. 

t 

THAT    THE    INDICTKENT    MUST    ALLEGE    WHATEYEB    IS    IN    LAW 
ESSENTIAL  TO  THE  PUNISHMENT  SOUGHT  TOT  BE  INFLICTED. 

77,78.  Intnxlnction. 

79,  80.  How  the  Doctrine  stands  in  Reason. 

81>86.  How  in  the  Adjudged  Law. 

86-88.  How  confinned  bj  Constitutional  Provisions. 

§  77.  Introductory  ViewB. —  The  doctrines  of  the  last  two 
chapters  can  hardly  be  deemed  to  be  fundamental,  though  they 
pervade  the  entire  criminal  law.  But  the  doctrine  of  this  chap- 
ter, not  only  pervades  the  entire  criminal  law,  it  is  also  in  the 
absolute  sense  fundamental.  Springing  from  natural  reason, 
dwelling  in  abstract  justice,  it  constitutes  a  part  of  our 
adjudged  law,  and*is  likewise  confirmed  by  our  written  consti- 
tutions. Whatever  amendments  there  may  be  of  the  laws,  — 
whatever  sweeping  away  of  forms,  —  whatever  overturning, 
not  only  of  the  wrong,  but  of  the  righteous  and  the  just,  —  this 
doctrine  must  abide,  even  in  the  midst  of  the  wreck  of  all  else 
pertaining  to  the  law,  until,  if  we  could  imagine  such  a  thing, 
law  itself  is  no  more. 

§  78.  How  this  Chapter  Divided. —  We  shall  consider  I.  How 
the  Doctrine  stands  in  Reason  ;  11.  How  the  Doctrine  stands 
in  the  Adjudged  Law ;  HI.  How  confirmed  by  Constitutional 
Provisions. 

I.  How  the  Doctrine  stands  in  Meason. 

§  79.  The  General  Proposition. —  It  has  always  been  deemed 
an  axiomatic  truth,  which  it  requires  no  formula  of  logic  to 
establish,  that  there  can  be  no  just  punishment  without  an 
accusation  of  crime.  Indeed,  so  universally  does  this  truth 
dwell  in  the  minds  of  men,  that,  if  a  man  is  imprisoned  or  his 
life  is  taken  without  any  charge  being  first  made  against  him,  it  is 
by  all  considered  to  be  an  incorrect  use  of  language  to  say,  he 
is  punished.  He  is  spoken  of  as  sufiering  arbitrary  imprison- 
ment, or  as  having  been  murdered,  or  some  other  wordB  of 
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this  general  class  are  used  ;  but  no  writer  or  speaker,  however 
careless  in  expression,  would  describe  his  suflFerings  by  the 
word  punishment.  Therefore,  in  reason,  the  accusation  must 
precede  the  punishment. 

§  80.  How  Broad  the  AccuBatioii.  —  But  what  accusation  ?  If 
a  man  is  charged  with  acts  to  which  the  law  attaches  the  penalty 
of  imprisonment,  and  then  he  is  hung  for  those  acts,  he  is  not 
punished,  he  is  murdered.  It  is  no  more  just  to  take  his  life 
on  a  charge  of  acts  to  which  the  law  affixes  the  punishment  of 
imprisonment  only,  than  it  is  to  do  the  same  thing  without  any 
charge.  If,  therefore,  there  is  a  charge  of  particular  acts 
against  a  man,  it  is,  in  reason,  not  lawful  and  not  just  to  visit 
them,  or  ta  visit  the  man,  whatever  acts  he  may  in  fact  have 
committed,  or  Whatever  may  be  proved  against  him,*  with  any 
punishment  exceeding  in  amount,  or  in  kind  differing  from, 
what  the  law  has  set  down  as  the  penalty  for  the  particular  acts 
alleged.  This,  it  should  be  remembered,  is  a  principle  of  nat- 
ural justice,  which  no  legislature  or  court  has  the  right  to 
disregard. 

n.  How  the  Doctrine  stands  in  the  Adjudged  Law. 

§  81.  In  General  Tenna.  —  This  principle,  that  the  indictment 
must  contain  an  allegation  of  every  fact  which  is  legally  essential 
to  the  punishment  to  be  inflicted,  pervades  the  entire  system  of 
the  adjudged  law  of  criminal  procedure.  It  is  not  made  appar- 
ent to  our  understandings  by  a  single  case  only,  but  by  all  the 
cases.  Wherever  we  move  in  this  department  of  our  jurispru- 
dence, we  come  in  contact  with  it.  We  can  no  more  escape 
from  it  than  from  the  atmosphere  which  surrounds  us. 
Throughout  these  volumes  the  attention  of  the  reader  will  be 
often  directed  to  it.  In  the  present  connection,  only  such  illus- 
trations of  it  will  be  given  as  will  show  something  of  its  nature 
and  force. 

§  82.  In  AssatUt  —  Let  US,  then,  open  almost  at  random  any 
book  on  the  criminal  law  which  happens  to  be  at  hand.  Here, 
for  example,  is  ^'  Russell  on  Crimes  "  ;  and  we  turn  to  one  of 
the  earliest  titles  found  in  the  Index,  namely,  Assault.  The 
author  of  the  book,  having  stated    the  law  of  ^^  common 
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assaults,"  the  punishment  whereof  is  ^^  fine,  imprisonment, 
&c.,  proceeds  to  the  consideration  of  ^^  aggravated  assaults. 
Under  this  head  he  mentions  various  statutes  whereby,  when 
the  assault  is  committed  with  a  particular  intent,  or  with  a  par- 
ticular weapon,  or  the  like,  it  is  subjected  to  a  particular  corre- 
spondnig  punishment,  heavier  than  that  for  common  assault,  or 
differing  from  it,  pointed  out  by  the  statute.  And  the  reader 
will  notice  that,  in  all  cases  where  the  peculiar  or  aggravated 
punishment  is  to  be  inflicted,  the  peculiar  or  aggravating  matter 
is  required  to  be  set  out  in  the  indictment.  For  example,  the 
repealed  statute  of  7  Geo.  2,  c.  21,  having  provided  a  special 
punishment  for  assaults'  committed  with  the  intent  to  rob ; 
^^  where  the  indictment,"  says  the  author,  ^^  stated  the  assault 
to  have  been  made  with  a  certain  offensive  weapon  called  a 
wooden  stick,  with  intent  the  goods,  moneys,  <&c.,  of  the  prose- 
cutor, '  from  his  person  and  against  his  will  feloniously  to  steal, 
take,  and  carry  away,'  it  was  holden  to  be  bad,  as  it  did  not 
contain  a  statement  of  force  and  violence  [which  are  an  essen- 
tial element  in  the  crime  of  robbery].  The  prisoner  was 
accordingly  discharged  from  this  indictment ;  and  a  new  one 
was  preferred  against  him,  laying  the  assault  as  before,  but 
stating  the  intent  to  be,  the  moneys  of  the  prosecutor,  ^  from 
his  person  and  against  his  will  feloniously  and  violently  to 
steal,  take,  and  carry  away ; '  upon  which  indictment  he  was 
convicted."  ^ 

§  83.  Burgiaiy. — Proceeding  to  the  next  letter  in  the  alphabet, 
we  open  to  what  is  said  about  burglary.  This  crime  is  a  felony ; 
it  was  anciently  punished  with  death,  but  it  was  entitled  to  the 
benefit  of  clei^y.  Thereupon  there  were  enacted  various  stat- 
utes relating  to  the  punishment ;  then  ^^  the  1  &  8  Geo.  4, 
c.  29,  made  it  a  capital  offence  in  England,  and  the  9  Geo.  4, 
c.  65,  in  Ireland.  But,"  he  adds,  ^^  the  1  Yict.  c.  86,  repeals 
so  much  of  the  7  &  8  Geo.  4,  c.  29,  and  9  Geo.  4,  c.  55,  ^  as 
relates  to  the  punishment  of  any  person  convicted  of  burglary'; 
and  by  §  2  enacts,  that  ^  whosoever  shall  burglariously  break 
and  enter  into  any  dwelling-house,  and  shall  assault  with  intent 
to  murder  any  person  being  therein,  or  shall  stab,  cut,  wound, 

1  1  Bubs.  Crimes,  Grea.  ed.  767,  referriog  to  Monteth's  Case,  2  Leach,  4th  ed. 
702, 1  East  P.  C.  420. 
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beat,  OP  strike  any  such  person,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  suffer  death.'  By  §3, '  whoso- 
ever shall  be  convicted  of  the  crime  of  burglary  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  the  term  of  the  natural  life  of  such  oflFender,  or  for  any 
term  not  less  than  ten  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years.^ "  Here,  the  reader  perceives,  is  a 
statute  which  concerns,  as  itself  states,  merely  the  ^^  punish- 
ment "  of  burglary.  For  the  purpose  of  regulating  the  punish- 
ment, it  divides  the  offence  into  two  degrees ;  the  lower  degree 
consisting  of  common,  burglary,  or  burglary  as  it  was  known 
before  the  statute ;  and  the  higher,  or  capital,  degree  consistr 
ing  of  this  same  common  burglary  aggravated  by  certain  acts 
or  a  certain  intent.  Says  the  writer :  "  In  an  indictment  on  §  2 
[for  the  aggravated  or  first  degree  of  burglary],  it  is  necessary 
to  allege  the  person  who  was  struck ;  and,  if  the  proof  do  not 
support  the  allegation,  the  prisoner  must  be  acquitted  of  the 
offence  in  §  2,  but  may  be  convicted  of  a  simple  burglary.  An 
indictment  charged  a  burglary,  and  striking  D.  James,  but  it 
appeared  that  the  person  struck  was  Jones  and  not  James,  and 
it  was  held  that  the  indictment  must  allege  both  the  burglary 
and  the  striking,  and  the  proof  must  correspond  with  the 
indictment ;  and  therefore  the  prisoner  could  not  be  convicted 
of  an  offence  within  §  2,  but  he  was  convicted  of  a  simple 
burglary."  ^ 

§  84.  ConoluBion  as  to  the  Common  Law  Doctrine. —  It  is  need- 
less to  go  through  with  the  alphabet  of  crimes  in  this  way. 
The  reader  will  find  in  the  following  pages  t>f  these  volumes 
numerous  illustrations.  The  result  is,  that,  in  all  cases,  with- 
out one  exception,  the  common  law  requires  each  and  every 
individual  thing  which  itself  or  a  statute  has  made  an  element 
in  the  wrong  upon  which  the  punishment  is  based,  to  be  alleged 
in  the  indictment.  The  court,  in  adjudging  the  punishment, 
— or  the  jury,  in  assessing  it,  as  is  done  in  some  of  our  States, 
—  can  take  into  its  consideration  nothing  except  what  is  speci- 
fically charged  in  the  indictment. 

§  85.    Punishment   Discretionary  —  Matter   in  Aggravation    or 

1  1  Rubs.  Crimes,  Grea.  ed.  841,  842,  referring  to  Reg.  v.  Parfitt,  8  Car.  &  P. 
288. 
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MitigatioiL — The  reader  should  distinguish  between  the  fore-  ' 
going  doctrine,  and  the  doctrine  stated  elsewhere,^  that,  within 
the  limits  of  any  discretion  as  to  the  punishment  which  the 
law  may  have  allowed,  the  judge,  when  he  pronounces  sentence, 
may  suffer  his  discretion  to  be  influenced  by  matter  shown  in 
aggravation  or  mitigation,  not  covered  by  the  allegations  of  the 
indictment.  Where  the  law  permits  the  heaviest  punishment, 
on  a  scale  laid  down,  to  be  inflicted,  and  has  merely  committed 
to  the  judge  the  authority  to  interpose  its  mercy  and  inflict 
a  punishment  of  a  lighter  grade,  no  rights  of  the  accused 
are  violated  though  in  the  indictment  there  is  no  mention  of 
mitigating  circumstances.  The  aggravating  circumstances 
spoken  of  cannot  swell  the  penalty  above  what  the  law  has  pro- 
vided for  the  acts  charged  against  the  prisoner,  and  they  are 
interposed  merely  to  check  the  judicial  discretion  in  the  exer- 
cise of  the  permitted  mercy.  This  is  an  entirely  different  thing 
from  punishing  one  for  what  is  not  alleged  against  him. 

III.  Sow  confirmed  hy  Constitutional  Provisions. 

§86.  Bm  of  Attainder. —  As  already  observed,^  the  natural 
and  common  law  right  of  the  prisoner,  to.  have  alleged  against 
him  every  element  of  crime  which  enters  into  the  punishment 
to  be  inflicted,  is  secured  in  this  country  by  constitutional  • 
guaranties.  These  guaranties  are  in  various  forms;  let  us 
look  at  some  of  them.  The  Constitution  of  the  United  States 
forbids  any  "  bill  of  attainder  "  to  be  passed  either  by  Congress 
or  by  the  legislature  of  any  State.^  This  prohibition  is  inter- 
preted to  include  what  in  the  English  law  is  meant  by  a  bill 
of  pains  and  penalties,  as  well  as  by  a  bill  of  attainder.  And 
the  meaning  of  it  is,  that  by  no  special  legislative  act  shall  a 
punishment  be  inflicted  on  any  person  for  any  offence,  without 
a  conviction  for  the  offence  in  the  ordinary  course  of  judicial 
proceedings.*  Now,  if,  under  the  authority  of  a  general  statute, 
a  court  should  sentence  one  to  be  punished  in  excess  of  what 
the  law  provides  for  such  acts  as  the  indictment  specifies,  this 
would  undoubtedly  not  be  a  bill  of  attainder,  and  so  would 

1  Crim.  Lajf,  I.  §  728,  729.  »  Const.  U.  S.  art.  1,  §  9, 10. 

a  Ante,  §  77.  *  Story  Const  §  1844. 
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be  no  direct  violation  of  the  constitutional  inhibition  under 
consideration.  Yet  it  would  be  a  violation,  merely  in  another 
and  different  form,  of  the  same  natural  right  which  this 
provision  of  the  Constitution  was  introduced  to  protect.  It 
would  be  a  bill  of  attainder  in  essence,  though  not  in  form,  — 
a  judicial  bill  of  attainder,  even  more  odious  in  its  nature  than 
the  particular  thing  which  this  provision  of  the  Constitution 
forbids. 

§  87.  Jury  TrW. — The  Constitution  of  the  United  States 
provides,  as  to  crimes  against  the  general  government,  that  the 
**  trial  shall  be  by  jury  "  ;  ^  and  like  provisions  are  to  be  found 
in  probably  all  the  State  constitutions,  as  to  crimes  against 
the  Stat^.  Precisely  how  much  is  meant  by  this  sort  of  pro- 
vision we  may  not  be  able  to  state  in  exact  terms  ;  we  shall  in 
a  subsequent  chapter  see,  for  example,  that,  since  the  common 
law  required  a  jury  to  consist  of  twelve  men,  this  provision 
must  be  understood  to  affirm  the  common  law  ;.  and,  should  a 
statute  undertake  to  authorize  a  jury  of  a  less  number,  it  would 
not  satisfy  the  constitutional  requirement.  In  like  manner,  it 
is  plain  on  principle,  though  the  point  has  probably  not  been 
adjudged,  that,  if  a  statute  should  provide  for  the  trial  of  pris- 
oners without  any  allegation  against  them,  or  with  only  a  part  of 
the  matter  constituting  the  crime  of  which  they  should  be  con- 
victed alleged  against  them,  the  proceeding  would  not  be  a  jury 
trial,  within  the  meaning  of  this  constitutional  provision,  though 
twelve  jurymen  should  pass  upon  the  6ase.  The  idea  of  a  jury 
trial,  as  it  has  always  been  known  where  the  common  law 
prevails,  includes  the  allegation,  as  a  part  of  the  machinery 
of  the  trial,  the  same  as  it  does  the  judge.  To  constitute  a 
jury  trial,  there  must  be  at  least  the  following  three  things : 
a  judge,  twelve  other  men,  and  an  accusation.  And  an  accu- 
sation which  lacks  any  particular  fact  which  the  law  makes 
essential  to  the  punishment  is,  as  we  have  seen,  no  accusation 
within  the  requirements  of  the  common  law,  and  it  is  no  accu- 
sation in  reason. 

§  88.  Nature  and    Cause  of  Aoonsatlon  —  Orand  Jury,  Ao. — 

The  Constitution  of  the  United  States  also   provides,  as  to 

^  Const  U.  S.  art.  8,  §  2;  Amendm.  art  6. 
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crimes  against  the  general  government,^  that,  '^  in  all  C] 
prosecutions,  the  accused  shall  enjoy  the  right  .  . 
be  informed  of  the  nature  and  cause  of  the  accusation  '' ; 
we  have  seen,^  the  Constitution  of  Minnesota  contains  th 
clause,  as  to  crimes  against  the  State.  Proyisions,  m 
less  nearly  in  these  words,  are  to  be  found  in  the  constil 
of  other  States.  Then  we  have  provisions,  not  existing  ii 
all  the  States,  entitling  prisoners  to  be  tried,  for  at  lea 
higher  crimes,  only  on  indictment  found  by  a  grand 
Where  the  trial  is  on  information,  the  result,  as  to  this  pc 
the  same.  These  proyisions  are  in  their  necessary  con 
tion  full  and  complete  guaranties,  to  all  persons  held  for  c 
of  whatever  sort,  that,  before  they  shall  be  convicted,  there 
be  an  allegation  made  against  them  of  every  element  of 
which  the  law  makes  essential  to  the  punishment  to  be  iufi 
More  on  this  subject  will  appear  in  the  chapter  after  the  ne 


CHAPTER  Vn. 

THAT  THE  FORMS  OF  PB0CEEDIN6  ESTABLISHED  B7  LAW  ARE  E 
TIAL  ELEMENTS  IN  EVERY  LAWFUL  CONVICTION  FOB  CBIM£ 

§  89.  The  General    Doctrine.  —  The  law  castS  its  protet 

over  all  classes  of  persons  alike.    That  a  man  has  been  g 
of  a  crime  is  not  to  be  taken  into  the  account  in  conside 
his   rights.     An   innocent   man  is  liable  to  be  arrested, 
prisoned,  and  tried  on  a  criminal  accusation;  a  guilty 
is  liable  likewise,  but  no  more  liable  than  is  an  innocent 
The  rights  of  the  innocenjb  and  the  guilty  are  precisely 
same,  until  the  guilty  man  is  convicted ;  and  then,  altho 
the  latter  is  under  a  special  burden,  it  is  the  conviction, 
not  the  guilt,  which  legally  oppresses  him.     If  an  iunoi 
man   is  lawfully  convicted,  precisely  the  same  legal  bur 
rests  upon  him  as  though  he  were  in  fact  guilty.    Heuc 

>  Twitchell  v.  Commonwealth,  7  Wal.       ^  Const.  U.  S.  Amendm.  art.  6. 
821.  »  Ante,  §  76. 
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is,  that,  before  any  person  can  be  made  to  sufTer  for  a  crime, 
he  must  be  caught  and  held  in  the  exact  meshes  which  the 
law  has  provided ;  or,  in  other  words,  he  must  be  proceeded 
against,  step  by  step,  according  to  the  rules  of  procedure  which 
the  law  has  ordained.  It  is  of  no  avail  to  proceed  against 
him  according  to  other  and  better  rules  ;  the  law's  rules  must 
be  pursued,  or  the  law's  penalty  cannot  be  imposed  upon 
him  for  his  crime. 

§  90.  nitistrationB  of  the  Doctrine  —  Judgment  of  Conviction.  — 

Tims,  guilt  never  produces  the  infamy  which,  in  some  crimes, 
disqualifies  to  be  a  witness.  It  is  produced  only  by  the  judg- 
ment of  the  court,  following  a  conviction.  If  one  is  erroneously 
convicted  and  adjudged  guilty,  still  he  is  infamous  until  the 
conviction  is  reversed.^  On  the  other  hand,  if  a  man  acknowl- 
edges himself  to  be  guilty,  yet  the  law's  processes  have  not 
been  carried  on  against  him  to  a  judgment  on  conviction,  still 
he  may  testify  as  a  witness  in  a  cause,  the  same  as  though  he 
was  in  fact  innocent,  —  the  acknowledgment  of  guilt  being,  of 
course,  matter  open  to  observation  to  the  jury.^  And  in  all  re- 
spects, the  reader  perceives,  the  effect  of  the  judgment,  or  the 
absence  of  the  judgment,  is  the  same,  whether  it  relates  to  a 
man  who  is  really  innocent  or  really  guilty.  ' 

§  91.  Continued  —  Breaking    Priaon.  —  Again,    if    the    law's 

processes  are  upon  a  man,  and  he  is  in  due  form  imprisoned, 
the  crime  of  prison-breach  is  committed  when  he  breaks  from 
prison,  being  innocent,  the  same  as  though  he  were  guilty. 
On  the  other  hand,  however  guilty  a  man  might  be,  if  he  was 
committed  on  a  mittimvs  not  conforming  to  the  law,  and  there 
was  no  legal  ground  to  hold  him  independently  of  the  mit" 
timusy  a  breaking  of  prison  by  him  would  not  be  a  crime.^ 
Here  also  we  see,  that  the  law  treats  the  innocent  and  the 
guilty  alike. 

§  92.  Continued  —  Erroneous  ProceedingB  in  General  —  It  is 
not  necessary  to  multiply,  in  this  chapter,  illustrations  of  the 
doctrine.  They  will  appear  on  almost  every  page  of  these 
volumes.  For  example,  when  a  court  is  inquiring  after  the 
regularity  of  proceedings,  it  never  suffers  itself  to  ask  whether 

1  Crim.  Law,  L  §  746.  >  Crim.  Law,  II.  §  1084;   1  Bius. 

s  2  Buss.  Crimes,  Grea.  ed.  966.  Crimes,  Grea.  ed.  427, 428. 

57 


§  94  SOME  LEADING  PRINCIPLES.  [BOOK 

the  prisoner  is  at  the  same  time  guilty  or  not.    A  guilty  m£ 
when  the  proceedings  are  irregular,  has  the  same  right 
escape  out  of  the  grasp  of  the  law  as  an  innocent  man  ;  on  t 
other  hand,  an  innocent  man  has  no  rights  in  this  resp< 
which  the  guilty  has  not. 

§  93.  The  Result  —  The  result  is,  that  a  prisoner  before 
court  has  the  same  right  to  protest  against  the  proceedings 
he  has  to  protest  his  innocence.  And  counsel  who  appear  < 
his  behalf  have  the  same  right,  and  they  are  under  the  sai 
obligation,  to  do  the  T)ne  as  to  do  the  other.  Let  us  reSe< 
that  our  earthly  laws  do  not,  and  should  not,  punish  all  si 
It  is  for  Him  who  has  made  the  soul,  and  who  knows  its  intc 
nal  movings,  its  weaknesses,  its  strength,  its  iemptations,  ai 
its  power  or  its  feebleness  to  resist  temptation,  to  do  thi 
Human  laws  are  meant  merely  to  conserve  the  outward  ord 
of  society.  And  a  part  of  this  order,  not  less  essential  than  ai 
other  part,  consists  in  pursuing  the  exact  methods  which  tl 
law  has  laid  down  in  bringing  criminals  to  justice.  He  wl 
ministers  to  this  part  of  public  order  is,  though  he  be  s 
accused  criminal,  guilty  in  fact  of  the  blackest  of  crimes,  ai 
though  his  ministration  consists  of  objecting  step  by  step 
every  eflFort  made  in  departure  from  order  to  bring  him 
justice,  a  fellow-worker,  standing  side  by  side,  with  the  faithfi 
officers  of  the  law. 

§  94.  Continued. — It  is  the  duty,  therefore,  of  those  lawyei 
who  conduct  defences  in  the  criminal  courts,  to  render  then 
selves  familiar  with  the  law  of  criminal  procedure.  And  thei 
is  nothing  more  truly  honorable,  pertaining  to  our  professioi 
than  urging,  perhaps  against  an  incompetent  prosecutin 
officer,  such  as'  the  government  has  no  just  right  to  employ 
those  defences  which  the  rules  of  criminal  procedure  furnisl 
even  though  the  result  should  be  to  set  at  lurge  a  wrote 
guilty  of  all  manner  of  crimes. 
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CHAPTER  VIII. 

CONSTITUTIONAL  GUARANTIES  RESPECTING  THE  ALLEGATION. 

§  95.  Introdnotory  Statement  —  III  the  few  closing  sections 
of  the  chapter  before  the  last,^  we  considered  some  of  the  con- 
stitutional guaranties  whereof  prisoners  may  avail  themselves, 
in  respect  of  the  allegation.  It  is  proposed,  in  this  chapter, 
to  continue  the  discussion  of  the  same  subject;  but,  in  the 
discussion,  it  is  important  to  bear  in  mind  the  principle  which 
was  unfolded  in  the  last  chapter,  for  which  reason  that  chapter 
was  interposed  between  the  former  one  and  this.  Unfortu- 
nately, the  subject  of  this  chapter  has. not  hitherto  been  so 
carefully  examined  by  our  courts  as  its  importance  deserves. 
Let  us  look  at  sohie  of  the  propositions  which  have  been  main- 
tained by  them. 

§  96.  AUegation  based  on  Ck>nBent  —  JiiriBdiotion.  —  There  was 

a  case  brought  before  one  of  the  New  York  judges,  to  be  decided 
on  demurrer,  wherein,  the  indictment  being  for  the  larceny  of 
a  dog  and  a  collar,  it  was  stipulated  between  the  counsel  for 
the  people  and  for  the  defendant,  that  the  indictment  should  be 
considered  as  alleging  the  dog  to  be  tame,  and  as  being  silent 
respecting  the  collar.  The  learned  judge  treated  the  stipula- 
tion as  a  nullity.  He  said:  ^^The  charge,  as  made,  being  a 
felony,  the  Constitution  of  this  State  requires  the  presentment 
or  indictment  of  a  grand  jury  as  a  pre-requisite  to  trial ;  and, 
if  the  pleading  they  file  with  the  court  could  be  remodelled  by 
stipulations  between  the  counsel,  the  defendant  would  not  he 
tried  upon  the  presentment  of  the  grand  jury,  but  rather  upon 
the  consent  of  the  counsel.  This  court  cannot  acquire  juris- 
diction to  try  an  offence  by  consent,  nor  can  its  jurisdiction 
over  an  offence  be  changed  by  consent,  so  as  to  embrace  any 
other  than  that  presented  by  the  grand  jury,  where  the  action 
of  that  body  is  requisite."  * 

§97.  Amendments  —  Name  of  Defendant  —  It  iS  difficult  tO 

1  Ante,  §  86-88.  >  People  v.  Campbell,  4  Parker  C.  C. 

886,  887,  Bussell,  J. 
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resist  the  conviction,  that-  the  view  thus  taken  by  the  les 
judge  is  sound  in  law  ;  and  that,  for  the  like  reason,  if  a  sti 
should  authorize  a  material  amendment  to  be  made  in  an  iv 
ment  for  an  offence  which  by  the  Constitution  of  the  State 
punishable  only  by  indictment,  the  statutory  direction  wou 
a  nullity.  Yet,  consistently  with  this  view,  it  has  been  held , 
a  statute  by  which,  if  a  defendant  is  indicted  by  a  wrong  n^ 
and  he  does  not  before  pleading  disclose  his  true  name 
proceeding  against  him  shall  be  carried  on  in  the  name  sel 
in  the  indictment, — -'if  he  puts  forward  another  name  en 
true  one,  it  shall  be  entered  on  the  minutes  of  the  court, 
after  such  entry  the  trial  and  all  other  proceedings  shall  be 
against  him  by  such  other  name,  —  is  not  in  violation  of 
constitutional  provision  under  consideration.^  For  plainly 
description  by  which  the  defendant  is  identified,  whether  i 
or  without  name,  or  by  one  name  or  another,  has  nothing  t( 
with  the  substance  of  the  indictment. 

§  98.  Continued.  —  And  in  Texas  it  was  held,  that  a  staj 
authorizing  the  amendment  of  an  indictment  as  to  the  name 
a  case  of  misnomer,  applies  to  an  indictment  which  was  pc 
ing  at  the  time  the  statute  was  passed ;  and  that  it  is  not 
such  application,  an  ex  post  facto  law.  "  It  is  quite  too  pi 
to  admit  of  question,"  said  Wheeler,  J.,  "  that  the  name 
which  the  party  was  indicted  CQuld  have  nothing  to  do  with 
question  of  his  guilt,  the  character  of  the  offence,  the  meas 
or  degree  of  criminality  or  punishment  attached  to  it,  or  w 
the  evidence  which  should  be  sufdcient  to  warrant  a  c 
viction."  2 

§  99.  Prosecution  to  be  by  Indictment  —  Statutes  as  to 

Form.  —  As  we  have  seen,^  there  is  a  provision  in  the  Unil 
States  Constitution  requiring  prosecutions  for  crimes  to  be 
indictment.  And  though  this  provision  relates  only  to  the  p 
ceeding  before  the  tribunals  of  the  United  States,^  correspoiidi 
provisions  are  found  in  the  constitutions  of  many  of  the  Stati 

1  The  State  v.  Schricker,  29  Misao.       ^  The  State  v.  Manning,  U  Te:i 
266 ;  People  v.  KeUy,  6  Cal.  210.    And    402. 
see  Dukes  v.  The  State,  11  Ind.  557 ;        >  Ante,  §  88. 
Commonwealth    v.    Hollej,   8    Gray,       *  Twitchell  r.  Commonwealth,  7  W 
468.  821;  Jane  v.  Commonwealth,  3  U 

Ky.  18,  22. 
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It  has  been  held,  in  general  terms,  that  :his  provision  does  not 
prevent  the  legislature  from  regulating  by  statHt^the  form  of 
the  indictment^  Yet  it  plainly  imposes  on  the  legislature  some 
sort  of  restraint.^ 

§  100.  Continued  —  SeUing  Idqnoni  without  Iiiceii8a.-*-Th^S, 

where  a  statute  provided  that,  if  any  person  should  be  ^^\col>^ 
cerued  in  selling  spirituous,  vinous,  or  other  intoxicating  liquoi^ 
in  quantities  less  than  one  quart,  without  first  having  obtained 
a  license  therefor,"  he  should  be  punished  as  for  a  misdemeanor, 
the  neglect  to  procure  the  license  was  deemed  by  the  court  to 
be  a  part  of  the  offence.  And  another  provision,  that  the 
indictment  need  not  negative  the  license,  was  therefore  held  to 
violate  the  right  to  be  proceeded  against  by  indictment,  and 
consequently  to  be  unconstitutional.  It  was  considered  that 
the  indictment,  to  be  within  the  constitutional  guaranty,  must 
contain  an  allegation  of  every  material  fact  entering  into  the 
offence.^ 

§  101.    Pally,    SubstantlaUy,   and    FormaUy   described. —  The 

Constitution  of  Massachusetts  provides,  ^'  that  no  subject  shall 
be  held  to  ianswer  for  any  crime  or  offence,  until  tbe  same  is 
fully  and  plainly,  substantially  and  formally,  described  to  him." 
Said  the  court,  in  one  case :  ^^  We  are  of  opinion,  that  this 
provision  ....  does  in  no  respect  change  the  rules*  of  the 
common  law,  and  such  has  been  the  construction  put  upon  it 
from  the  adoption  of  the  Constitution  to  the  present  time."  ^ 
Tbe  meaning  of  this  seems  to  be,  that  an  indictment  which  is 
good  at  the  common  law,  is  good  notwithstanding  this  consti- 
tational  provision.  And  in  another  case  the  same  learned 
judge  who  pronounced  the  opinion  just  quoted  said,  that  this 
provision  has  ^^  recognized  and  enforced,  and  extended  to  every 
mode  in  which  a  citizen  can  be  called  to  answer  to  any  charge 
of  crime,"  the  common  law  rule  by  which  *^  no  one  shall  be 
held  to  answer  to  an  indictment  or  information,  unless  the 
crime  with  which  it  is  intended  to  charge  him  is  expressed  with 
reasonable  precision,  directness,  and  fulness,  that  he  may  be 

1  The  State  v,  Mullen,  14  La.  An.  722;  The  State  v,  Wilbuni,  26  Texas, 

670 ;  The  Stote  v.  Learned,  47  Maine,  788 ;  The  State  v.  Horan,  26  Texas, 

425.  Sup.  271. 

*  Ante,  §  88.  <  Commonwealth  v.  DavlB,  11  Pick. 

*  HewiU  V,  The  State,  26  Texas,  482, 488,  opinion  by  Shaw,  C.  J. 
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fully  prepared  to*t]|Q€ft,  and,  if  he  can,  to  answer  and  repel 

In  other  wor4^  ^e  doctrine  seems  to  be,  that  this  pro^ 

of  the  coa^ttfiMion  has  the  effect  to  place  beyond  legisl 

abolition  one* of  the  principal  common  law  rules  respectin] 

fr^fC^  of'the  indictment,  as  regards  matter  of  substance,  th 

*   •  *  * 
•np^.*a&  regards  matter  of  form.     In  illustration  of  the 

V./itidntioned  point  it  was  held,  that,  where  a  statute  provi( 

.  •*.;*•  *' *  heavier  punishment  for  the  second  commission  of  an  of 

than  for  the  first,  and  proscribed  a  short  allegation  by  v 

the  pleader  was  permitted  to  state  the  conviction  for  the 

in  an  indictment  for  the  second ;  adding,  '^  and  sucH  allegi 

....  may  be  amended  without  terms,  and  as  a  matt( 

right";  the  statute  did  not  violate  the  Constitution.^    So 

wise  it  was  held,  that  a  statute  might  constitutionally  autb 

the  court  to  disregard  any  variance  between  the  recital,  i 

indictment,  of  a  written  instrument,  and  the  instrument  i 

when  produced  in  evidence,  "provided  that  the  identity oi 

instrument  is  evident,  and  the  purport  thereof  is  sufficic 

described  Jx)  prevent  all  prejudice  to  the  defendant."    As 

statute  takes  away  "a  purely  technical  objection,"  it 

deemed  not  to  prejudice  the  substantial  rights  of  the  defends 

§  102.  Continued  —  Degrees  in  Homioida — Of  course,  SC 

that  provisions  much  less  strong  are  violated  by  any  failui 

^  CommonweAlth  v.  Phillips,  16  Pick,  collateral  fact,  which  can  only  be  pi 

211,  218.    And  see  Common  wealth  v.  by  record,  and,  therefore,  in  wha 

Wood,  4  Gray,  11 ;   Commonwealth  v.  form  it  is  alluded  to  or  mentioned  i 

Lang,  10  Gray,  11.  indictment,  it  must  be  made  certai 

2  Commonwealth  v.  Holley,  8  Gray,  the  record  when  produced.    Tlie 

468.    Said  Shaw,  C.  J. :  "  The  object  no  danger,  therefore,  that  a  part} 

of  the  Declaration  of  Rights  was  to  se-  be  injured  by  such  an  amendment 

cure  substantial  privileges  and  benefits  cause  it  must  conform  to  the  rec 

to  parties  criminally  charged ;  not  to  otherwise,  the  record  will  not  pro^ 

require  particular  forms,  except  where  or  sustain  the  averment  of  a  former 

they  are  necessary  to  the  purposes  of  jus-  viction.     It  is  a  part  of  the  indicti 

tice  and  fair  dealing  towards  persons  ao-  which  derives  no  increased  weight : 

cused,  so  as  to  insure  a  full  and  fair  trial,  the  finding  of  the  grand  jury,  and 

The  statute  certainly  intends  to  punish  upon  which  they  pass  no  judgment 

a  party,  on  a  second  conviction,  with  merely  report  the  prior  convictioi 

greater  severity  than  on  the  first,  and  be  verified  and  identified  wholly  bj' 

therefore  it  is  proper  that  the  accused  production  of  the  record."  p.  459. 

should   understand,  from  the   indict-  '  Commonwealth  v.  Hall,  97  >1 

ment,  that  he  is  charged  with  an  offence  670.    See  People  v.  Mariposa  Co 

aggravated  by  the  fact  of  a  prior  con-  Cal.  196. 
viction.    But  such  prior  conviction  is  a 
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set  out  every  substantial  act  or  omission  which  enters  into  the 
punishment  sought  to  be  inflicted,^  this  one  is  also.  In  the 
second  volume,  under  the  title  Homicide,  we  shall  have  occa- 
sion to  consider  this  topic  again.  It  has  strangely  enough  been 
held,  that  certain  forms  of  allegation  charge  murder  of  the  first 
degree  under  the  statutes  which  divide  murder  into  two  degrees, 
when,  in  fact,  no  lawyer  or  judge  who  will  suffer  himself  to  look 
and  think  can  fail  to  see  the  contrary ;  but  it  is  clearly  admitted 
that,  suppose  an  indictment  to  set  out  only  so  much  of  an 
offence  as  constitutes  murder  in  the  second  degree,  the  punish- 
ment whereof  is  imprisonment,  the  prisoner  cannot  lawfully  be 
convicted  of  murder  in  the  first  degree,  the  punishment  whereof 
is  death,  even  though  the  statute  so  directs.^ 

§  108.  Crcmtinaed  —  Keeping   Liqnors  with  Intent — Another 

illustration  of  this  doctrine  is  as  follows :  A  statute  in  Maine 
made  it  a  criminal  offence  for  a  man  to  keep  intoxicating 
liquors  tvUh  the  intent  to  sell  them  contrary  to  law.  It  then  set 
out  a  form  of  complaint,  which  it  declared  should  ^^  be  deemed 
snfficient  in  law."  Thereupon  a  defendant  was  charged,  in  the 
exact  words  of  the  prescribed  form,  with  having  in  his  posses- 
sion intoxicating  liquors  "  intended  for  sale,"  but  not  saying 
that  it  was  he  who  intended  to  sell  them.  The  intent  might 
have  been  some  other  man's,  as  well  as  the  defendant's,  con- 
sistently with  this  allegation.  ^^The  defendant^"  observed 
Kent,  J.,  ^f  might  be  justly  chargeable  with  all  that  is  set  out, 
and  yet  not  be  guilty."  Therefore  it  was  held,  that  the  legis- 
lature could  not  constitutionally  authorize  this  form  of  the 
all^ation,  consequently  it  was  insufficient.  Said  this  learned 
judge :  '^  It  is  not  matter  of  form  but  matter  of  substance  that 
is  in  question.  No  matter,  that  is  essential  to  be  set  forth  to 
show  that  an  offence  has  been  committed,  can  be  mere  matter 
of  form."  8 

§  104.  Contiatied  —  AUegatlon  of  Name,  &o.  —  Homicide.  — 

Similar  to  the  provision  in  Massachusetts  and  Maine,  is  that  of 
the  Constitution  of  Mississippi.    Its  words  are :  ^^  In  all  crim- 


^  Ante,  S  87,  88, 100.  v.  Gardner,  11  Gray,  488,  446;  Didieu 

'  Green  v.  Commonwealth,  12  Allen,    v.  People,  4  Parker  C.  C.  698. 
156,170,171.   And  see  Commonwealth       *  The  State  v.  Learned,  47  Maine, 

426,  429,  484. 
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inal  prosecutions,  the  accused  shall  have  the  right  to  de 
the  nature  and  cause  of  the  accusation  against  him."  1 
fore,  when  the  act  '^  to  suppress  trade  and  barter  with  sla 
declared  it  unnecessary  to  set  out  in  the  indictment  the  i 
of  the  slave,  or  his  owner,  or  the  kind  or  quantity  of  the 
uce  bought  or  sold,  it  was  held  to  be,  in  this  respect,  ui 
stitutional ;  and  an  indictment  drawn  according  to  its  direct 
insufficient.  Said  Yerger,  J. :  "  The  constitutional  prov 
....  was  intended  to  secure  to  the  accused  such  a  sp 
designation  of  the  offence  laid  in  the  indictment  as  wouL 
able  him  to  make  every  preparation  for  his  trial,  necessa: 
his  full  and  complete  defence.  We  therefore  think,  that,  u 
it,  the  accused  is  entitled  to  demand  ^  such  a  certain  des 
tion  of  the  offence  charged,  and  statement  of  the  facts  by  w 
it  is  constituted,  as  will  fully  identify  the  accusation,  lesi 
grand  jury  should  find  a  bill  for  one  offence,  and  the  del 
ant  be  put  upon  His  trial  for  another,  without  any  authoi 
and  also,  that  the  defendant  may  know  what  crime  he  is  ca 
upon  to  answer,  in  order  that  he  may  be  prepared  with  his 
dence,  and  that  his  conviction  or  acquittal  may  insure  his 
sequent  protection,  should  he  again  be  questioned  on  the  s 
ground ;  and  that  he  may  be  enabled  to  plead  a  previous 
viction  or  acquittal  of  the  same  offence  in  bar  of  any  subseqi 
proceedings  against  him.' "  ^  Still  an  indictment  for  a  fel 
ous  homicide  would  be  good,  if  drawn  in  conformity  to  a  stat 
though  it  did  not  point  out  the  means,  method,  or  circumstai 
of  the  killing.  It  was  also  laid  down,  that  a  failure  to 
scribe  the  offence  according  to  this  requirement  of  the  Coi: 
tution,  was  a  defect  which  could  not  be  cured  by  the  defendai 
not  taking  the  objection  at  the  trial ;  but  he  might  avail  h 
self  of  it  at  any  stage  of  the  cause,  either  in  the  court  bel 
or  on  a  writ  of  error  in  the  higher  tribunal.^ 

§  105.  Continaed  — Homioide,  oontinned.  —  In  Fennsylvai 
the  constitutional  provision  is  in  the  same  words  as  in  Misi 

« 

1  Murphy  v.  The  State,  24  Missis,  mon  law.  This  decision  was  re-affin 

690,  594,  the  learned  judge  quoting,  as  in  Murphy  t;.  The  State,  28  Mii 

the  reader  perceives,  firom  one  of  the  687.    And  see  Norris  v.  The  State 

text-books  ( Whart.  Crim.  Law,  81,  82),  Missis.  878. 

the  leading  rules  which  regulate  the  ^  Newcomb  v.  The  State,  87  Mi£ 

substance  of  an  indictment  at  the  com-  888.    See  post,  §  106, 112. 
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sippi ;  and  Strong,  J.,  delivering  the  opinion  of  the  Pennsyl- 
vania court,  observed :  ^^  An  indictment  mpst  exhibit  the 
'  nature  and  cause  of  the  accusation '  —  that  is,  must  set  out 
thd  crime  laid  to  the  charge  of  the  accused  ;  but  the  mode  in 
which  the  crime  was  committed,  the  instrument  with  which  the 
murder  was  effected,  whether  it  was  held  in  the  right  hand  or 
the  left,  whether  the  wound  was  inflicted  upon  the  head  or  the 
body,  are  entirely  apart  from  the  nature  and  cause  of  the  ac- 
cusation." Therefore  an  indictment  for  a  felonious  homicide, 
framed  in  pursuance  of  a  statute  similar  to  the  one  in  Missis- 
sippi, was  held  in  like  manner  to  be  good.^ 

§  106.  Ckmtinned  —  Venae.  —  In  Alabama,  likewise,  the  pro- 
vision exists  in  the  same  words,  in  connection  with  other  pro- 
visions relating  to  the  same  subject.  It  was  there  held  to  be 
competent  for  the  legislature  to  dispense,  by  statute,  with  the 
averment  in  an  indictment  for  murder,  that  the  offence  was 
committed  within  the  body  of  the  county  in  which  the  indict- 
ment was  found,  and  to  require  that  fact  to  be  shown  by  the 
evidence.  Also  it  was  laid  down,  that  the  indictment  need  not 
in  aU  other  respects  follow  the  common-law  rules  ;  but  it  is  suf- 
ficient if,  setting  out  the  elemehts  of  which  the  offence  is  con- 
stituted, it  furnishes  to  the  accused  reasonable  information  of 
whajt  he  is  called  on  to  answer.  ^^  The  accusation  of  the  com- 
mission of  the  crime,"  said  Chilton,  C.  J.,  ^^  is  the  gravamen 
of  the  indictment.  This  cannot  be  dispensed  with ;  but  the 
particulars,  as  to  time,  place,  and  circumstance,  not  consti- 
tuting essential  elements  in  the  crime,  may  be  dispensed  with 
in  the  indictment  by  the  statute,  and  be  lefb  as  matter  of 
proof."  » 

§  107.  Contlniied  —  Dealer  in  Intoxioatlng  Idquors.  — The  same 
form  of  the  constitutional  provision  exists  also  in  Yermout. 
Here  a  statute  regulating  the  sale  of  intoxicating  liquors  de- 
clared it  to  be  sufficient  in  an  indictment  or  complaint  before  a 
magistrate  to  allege,  ^^  that  the  respondent  became  a  dealer  in 
intoxicating  liquors  without  having  license  therefor,  contrary 

1  Catheart    v.     Commonwealth,    1  State,  25  Ala.  41.    And  see  Green  v. 

Wright,  Pa.  108, 114.  The  State,  41  Ala.  419;   Wickham  v, 

>  Holes  p.  The  State,  24  AU.  672,  The  State,  7  Cold.  526. 
608;   re-ai&rmed,   Thompson   v.  The 
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to  tbe  form  of  the  statute  in  such  case  made  and  proTi( 
And  a  complaii^t  drawn  in  these  terms  was  held  by  the 
to  be  good.  ^'  It  is  objected,"  said  Bennett,  J.,  '^  that  thi 
islature,  in  adopting  this  form,  have  violated  the  tenth  s€ 
of  the  Constitution  of  this  State,  which  provides,  that  i 
prosecutions  ^  the  accused  shall  have  the  right  to  demand 
cause  and  nature  of  his  accusation.'  We  think  this  com] 
fully  apprises  the  accused  of  the  cause  and  nature  of  the  ac 
tion  alleged  against  him,  though  it  may  not  of  tlie  extc 
the  penalty  for  which  the  government  may  go ;  nor  do  we 
that  to  be  necessary.  The  penalty  results  as  a  consequei; 
the  offence,  and  is  not  a  part  or  parcel  of  the  offence  iti 
It  is  to  be  observed,  that,  by  the  statute,  the  extent  o 
punishment  was  made  to  depend  upon  the  extent  of 
proved.  ^'  It  is  said,"  continued  the  judge,  ^^  that  the  coraf 
is  bad,  because  the  court  cannot  tell  what  penalty  to  inflict 
conviction.  To  this  we  answer,  the  penalty,  upon  a  ge 
conviction,  must  be  for  a  single  sale  and  for  a  quantity  n( 
ceeding  twenty  gallons ;  that  is,  it  must  be  for  the  lesser  oil 
If  a  larger  penalty  is  asked,  the  government  must  see  to  ii 
a  special  verdict  is  returned,  showing  the  extent  of  the  cc 
tion.  Tliis  would  preserve  the  rights  of  the  accused,  am 
forge  the  law  according  to  its  spirit  and  provisions."  ^ 

§  108.  The  Result  —  The  reader  perceives,  that  we  have 
traced  the  line  of  adjudication  respecting  this  constitut 
provision  till  it  has  led  us  from  comparatively  firm  grounc 
quicksand,  out  of  which  there  seems  to  be  no  ascent.  F 
notwithstanding  this  provision,  the  legislature  can  make 
a  criminal  accusation  in  which  the  defendant  is  not 
informed  with  how  many  crimes  he  is  charged,  or  with  air 
circumstance  attending  any  one  of  them,  but  only  th£ 
^^  became  "  an  unlicensed  ^^  dealer  in  intoxicating  liqu 
where  each  specific  sale  is  a  crime ;  or,  to  take  another  tu 
the  quicksand,  that  he  ^'  became  "  a  murderer,  where  the  k 
of  each  man  is  a  crime,  and  the  State  is  to  prove  as  many 
killed  as  it  can ;  or,  to  take  in  the  sand  one  more  turn 
sink,  that  he  "  became "  a  criminal,  leaving  the  proseci 

1  The  State  v.  Comstock,  27  Vt.  563,    vision,   Fink  v,  Milwaukee,  11 
656.    See  further,  concerning  this  pro-    26. 
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power  to  show  at  the  trial  wherein ;  then,  indeed,  the  provision 
of  the  Constitution  has  itself  ^'  become  "  a  cable^of  sand,  which 
can  hold  at  anchor  no  legislative  keel.  Indeed,  this  Vermont 
decision  cannot  in  any  view  be  supported.  It  permits  the  State 
to  prove  what  the  court  admits  is  not  charged ;  to  this  extent, 
an  indictment  according  to  the  statute  is  no  indictment ;  and 
the  legislature  might  just  as  well  authorize  convictions  without 
any  pretence  of  any  charge  whatever. 

§  109.  How  in  Principle.  —  Seeing,  therefore,  that  construc- 
tion must  have  been  somewhere  at  fault  respecting  the  effect  of 
this  constitutional  provision,  let  us  inquire  what,  in  juridical 
reason,  is  its  true  meaning.  ^^  The  government,"  it  was  well 
observed  by  Fisher,  J.,  in  the  Mississippi  court, ''  in  engrafting 
this  provision  upon  its  organic  law,  did  not,  as  is  by  some 
erroneously  supposed,  proceed  upon  a  principle  of  tenderness 
for  those  actually  guilty  of  crime,  but  upon  a  more  wise  and 
humane  principle,  sanctioned  by  the  experience  of  ages,  that 
an  innocent  person  may  be  unjustly  accused  of  crime,  and  to 
afford  him  an  ample  opportunity  when  so  accused  to  vindicate 
his  innocence.  If  government  could  be  absolutely  assured  that 
none  but  the  really  guilty  would  ever  be  put  upon  their  trial 
for  crime,  it  would  perhaps  not  trouble  itself  to  prescribe  rules 
to  govern  such  trials ;  but,  as  this  is  utterly  impossible,  it  must 
act  upon  the  principle,  as  far  as  possible,  of  protecting  the  inno- 
cent and  punishing  only  the  guilty ;  and  almost  all  the  rules 
which  govern  courts  on  the  trials  of  criminal  prosecutions,  have 
their  origin  in  this  principle."  ^  The  construction  which  we 
are  to  seek,  therefore,  must  be  one  which  in  its  effect  will  serve 
as  a  protection  to  innocent  persons  who  may  be  accused  of 
crime. 

§  110.  Continued.  —  The  common-law  rules  respecting  the 
indictment  are  such  as  the  wisdom  of  the  past  has  prescribed 
for  the  accomplishment  of  the  foUoiving  two  objects, — first,  to 
inform  the  accused  of  the  nature  and  cause  of  the  accusation ; 
and,  sec6ndly,  to  facilitate  the  trial  by  drawing,  in  advance,  the 
outer  lines  within  which  the  evidence  must  be  confined.  But 
no  one  supposes  that  the  latter  of  these  two  objects  requires 
greater  particularity  in  the  indictment  than  the  former.    When, 

^  Norris  v.  The  State,  88  Missis.  878,  876. 
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therefore,  the  Constitution  of  a  State  points  out  the 
object,  and  declares  that  the  ^'  nature  and  cause  "  of  the  s 
tion  shall  be  set  down  in  every  indictment,  it  directs  the  tri 
to  adhere  to  the  common-law  rules  ;  provided  we  undei 
at  the  same  time,  that  there  is  to  be  no  impeachment 
wisdom  of  the  past.  But  it  seems  to  be  the  view  of  : 
judges  who  have  spoken  on  the  subject,  that,  to  some  < 
the  wisdom  of  the  past  may,  in  this  matter,  be  departed 
in  other  words,  that  this  constitutional  provision  does  n 
vent  the  legislature  from  authorizing  some  departures 
common-law  forms.  If  this  is  so,  then  the  courts  are  per 
to  give  effect  to  a  statute  changing  the  common-law  rules, 
they  clearly  see  that  the  conmion-law  adjudications  are 
in  principle,  and  the  new  form  does  not  violate  true  lega 
ciple. 

§  111.  Continued.  —  But  if,  under  this  constitutional  pro 
the  courts  are  to  travel  in  one  direction  away  from  the 
the  past,  when  the  judges  see  that  the  common  law  has 
lished  a  rule  not  sanctioned  by  legal  principle ;  they  ar 
under  the  like  pressure  from  the  opposite  source,  to 
equally  away  from  the  line  in  the  other  direction.    For 
already  been  observed,^  that,  in  some  particulars,  an< 
respect  to  some  offences,  the  common-law  forms  of  the 
ment  are  not  sufficiently  favorable  to  defendants,  to  accor 
just  legal  doctrine.    K  the  judges  see  this  to  be  so  in  a 
ular  case,  they  should,  in  obedience  to  this  constitutions 
vision,  require  greater  minuteness  in  the  indictment  th 
common  law  prescribes.     This    observation  refers    oi 
the  provision  now  under  consideration.    Undoubtedly, 
the  Constitution  merely  provides  that  there  shall  be  an  : 
ment,  it  will  in  any  case  be  sufficient  for  that  instrum 
follow  the  common-law  form. 

§  112.  Waiving  the  Protection.  —  We  saw,  in  the  work 
Criminal  Law,^  that  the  constitutional  provision  which  pi 
a  prisoner  from  being  put  a  second  time  in  jeopardy  i 
offence,  may,  like  any  other  constitutional  right,  be  wai^ 
the  person  for  whose  benefit  it  was  established.  In  like  m\ 
the  prisoner  may  undoubtedly,  under  some  circumst 

1  Ante,  §  25.  >  Crim  Law,  L  §  842^-650. 
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waive  his  rights  under  the  provision  we  are  now  considering.^ 
It  is  a  question  not  necessary  to  be  here  discussed,  bj  what  acts 
and  in  what  circumstances  the  waiver  will  take  place.^ 


CHAPTER  IX. 

THAT  EVERY  RIGHT  OF  THE  PRISONER  MUST  IN  SOME  WAY  BE  MADE 

PRACTICALLY  AVAILABLE  TO  HIM. 

§  113.  General  Doctrine.  —  It  is  plain,  in  reason,  that  a  right 
of  which  the  possessor  cannot  avail  himself  is  practically  no 
right  whatever.  From  this  it  results,  that,  however  much  the 
legislature  may  change  the  forms  of  procedure  in  criminal 
cases,  the  courts  must  so  construe  its  enactments  as  not  to 
leave  a  prisoner  remediless  with  respect  of  any  acknowledged 
right.  Where  the  Constitution  affords  no  protection,  the  right 
may,  indeed,  be  taken  away ;  yet  a  statute  should  not  be  con- 
strued as  so  intended,  unless  its  terms  are  direct. 

§  114.  lUiutratloiui  of  the  Doctrine  —  Motion  to  QnaBh.  — 
Thus,  by  the  common  law,  it  is  within  the  discretion  of  the 
judge  to  pass  upon  the  sufficiency  of  an  indictment  on  a  mo- 
tion to  quash,  or,  at  his  election,  to  refuse  the  motion  and  re- 
quire the  defendant  to  resort  to  some  of  the  other  methods  of 
bringing  the  matter  to  the  attention  of  the  court  And  this  is 
a  discretion  which,  according  to  the  practice  prevailing  in  most 
of  our  States,  cannot  be  revised  by  a  superior  tribunal.  It 
used  to  be  so  in  Massachusetts.  But  a  statute  has  since  pro- 
vided, that  any  objection  to  an  indictment  for  a  formal  defect 
apparent  upon  its  face,  must  be  taken  by  demurrer  or  motion 
to  quash ;  and  it  was  considered,  that  the  effect  of  this  statute 
would  be  to  deprive  the  prisoner  of  a  right,  unless  the  decision 
of  an  inferior  court  on  this  motion  was  subject  to  review.    It 

>  And  fee  Cochrane  v.  The  State,  6  laid  down  in  Newcomb  v.  The  State,  87 

Ifd.  400.  Missto.  888.    And  see  Commonwealth 

<  Compare  with  ante,  }  96, 104;  and  v,  Walton,  11  Allen,  288.     See  poit, 

foery  ai  to  the  doctrines,  on  this  point,  S  1^17  et.  seq. 
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was  therefore  adjudged  that  it  might  be  so  revised. 
Declaration  of  Bights,"  said  Oray,  J.,  ^^  requires  that  n 
ject  shall  be  held  to  answer  for  any  crime  or  offence  un: 
same  is  fully  and  plainly,  substantially  and. formally,  des 
to  him ;  and  we  cannot  infer  that  the  legislature,  b; 
statute,  which  is  entitled  ^  An  Act  to  promote  Public  Jusi 
Criminal  Cases,'  intended  to  oblige  the  accused  either  to 
the  question  whether  this  requirement  of  the  Constitutic 
been  complied  with,  to  the  sudden  and  final  determinat 
a  single  judge  in  the  course  of  the  trial,  or  else  to  wai^ 
right  of  jury  trial "  by  demurring.^ 

§  115.  Continued  —  Remedies  Changeable  —  Not  diveat  "^ 

Ri£^t8.  —  In  further  illustration  of  the  general  propositic 
have  the  doctrine  stated  in  the  work  on  the  "  Criminal  Li 
that,  as  a  principle  pertaining  to  our  jurisprudence  gene 
remedies  may  be  changed  from  time  to  time  by  statutes 
they  are  to  be  sought  in  the  courts  according  to  the  forn 
isting  when  the  suit  is  carried  on,  Jhough  the  right  may 
originated  when  the  law  of  the  remedy  was  different, 
where  a  private  right  has  vested  in  an  individual,  the  chai 
the  remedy  cannot  be  carried  so  far  as  to  take  away  the 
Now,  within  this  principle,  the  various  absolute  rights  of 
oners,  especially  the  constitutional  ones,  in  respect  of 
defence,  cannot  be  taken  away.     But  they  can  be  modifii 
to  time  and  place,  and  manner  of  their  enforcement,— 
the  substance  of  them  must  be  preserved.^ 

§  116.  Conciuaion.  —  But  it  is  not  necessary  to  mu 
illustrations.  Others  will  appear  in  various  connections  i 
following  pages.  The  doctrine  itself  is  of  the  highest  ii 
tance,  and  it  pervades  the  entire  law  of  criminal  procedu 

1  Commonwealth  v.  McGovem,  10       «  Crim.  Law,  I.  §  218,  214. 
Allen,  193 ;  Commonwealth  v.  Walton,       '  And  see  Commonwealth  v.  M 
11  Allen,  288.  11  Allen,  288. 
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CHAPTER  X. 

THE  DOCTRINE  OP  THE  WAIVER  OP  RIGHTS. 

§  117.  Intxodaotory  View. — There  is  a  doctrine,  if  it  may 
be  called  such,  or  principle,  if  that  is  properiy  its  name,  per- 
taining, not  merely  to  the  law,  but  even  to  the  proprieties  of 
private  life,  —  extending,  indeed,  H;hrough  the  entire  domain  of 
human  association,  —  according  to  which,  it  is  not  for  a  man  to 
object  to  that  whereto  he  has  given  his  consent.  And,  within 
this  doctrine  or  principle,  a  consent  need  not  be  express,  it  is 
sufficient  also  when  implied.  This  doctrine  has,  however,  its 
limits  ;  and  those  limits  lie  in  shadowy  and  uncertain  regions, 
and  no  one  can  tell  exactly  where  they  are. 

§  118.  The  General  PropoeitioxL — The  subject  of  this  chapter 

pertains  to  this  broad  doctrine,  whereof  it  constitutes  a  part. 
We  have  already  seeu,^  that  one  may  waive  a  right  which 
the  Constitution  of  the  State,  or  of  the  nation,  secures  to  him, 
if  he  will.  And  the  same  principle,  a  fortiori^  applies  to  a  mere 
statutory  or  common-law  right.  The  principle  on  which  this 
waiver  of  rights  proceeds,  is,  that  he  consents,  and  one  cannot 
afterward  object  to  what  is  done  with  his  concurrence.  This 
is  the  general  proposition  ;  but,  in  the  law,  as  in  nature,  there 
are  opposing  forces ;  and  a  principle  which,  of  itself,  would 
bear  us  uniformly  in  a  particular  direction,  fails  often  in  prac- 
tice to  produce  this  its  legitimate  result,  because  it  encounters 
another  principle  which  presses  in  a  different  direction.  In 
the  latter  case,  either  one  or  the  other  of  these  principles  gives 
way  for  the  time  being ;  or,  the  two  operating  in  conjunction, 
they  conduct  to  a  conclusion  which  would  come  from  neither 
one  of  them  alone.  Therefore,  though  the  doctrine  that  a  party 
may  waive  a  right  which  the  law  gives  him  seems  to  be  univer- 
sal, still  it  is  not  so  in  its  practical  workings.  It  will  be  the 
purpose  of  this  chapter  to  look  a  little  into  the  general  doctrine, 
with  its  limitations  ;  leaving  many  of  its  applications  to  be  con- 
sidered in  future  pages. 

1  Ante,  §  112. 
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§  119.  The  Doctxlne  a  Necessity.  —  If  there  were  no  poi 

waive  any  right,  it  would  be  nearly  impossible  for  any  ju 
proceedings  to  be  effectually  carried  on.  The  human  inl 
cannot  always  be  drawn  taut  like  a  bow  about  to  send  c 
arrow ;  and,  if  every  step  in  a  cause  to  which  objection  i 
be  successfully  made  at  the  time  were  equally  open  to  obj< 
after  verdict  and  sentence,  a  shrewd  lawyer  employed  I 
defendant  could  almost  always  so  manage  that  a  judg 
against  his  client  could  be  overthrown.  Even  by  lying  bj 
watching,  if  he  did  nothing  td  mislead,  he  would  find  some 
amiss,  to  note  and  bring  forward  after  the  time  to  correc 
error  had  passed.  If  the  pleadings  were  right  and  no  imp 
evidence  were  admitted,  it  would  be  found  that  some  que 
to  a  witness  had  been  put  in  an  improper  form  ;  or  the  j 
had  let  fall  some  word  not  entirely  square  with  the  books 
it  may  be,  there  had  been  an  omission  by  him  to  make  som 
planation  of  the  law  to  the  jury.  There  must,  therefor 
some  scope  given,  in  criminal  cases,  as  there  has  always 
in  civil,  to  this  doctrine  of  the  waiver  of  rights. 

§  120.  The  Ancient  Doctrine  —  Whether  it  has  been  change 
Judge  as  CotmseL  —  But  we  have  seen,^  that  anciently,  in 
land,  prisoners  on  trial  for  treason  or  felony  were  not  allc 
counsel  to  assist  them  in  their  defence  on  the  main  issue  b< 
the  jury  ;  and  it  was  deemed  to  be  a  part  of  the  duty  of 
judges  to  act  as  counsel  for  them.^  Now,  it  is  plain,  that,  ^ 
the  law  was  in  this  condition,  there  was  but  limited  room 
the  operation  of  the  doctrine  of  the  waiver  of  rights ;  beca 
if  the  judge  counselled  the  prisoner  to  a  particular  course, 
by  following  it  he  omitted  to  take  an  advantage  which  the 
gave  him,  this  erroneous  counsel,  proceeding  as  it  did  from 
court,  was  a  judicial  error  of  which  he  could  avail  himsel 
an  application  to  have  the  benefit  of  the  right  which  othen 
would  have  been  waived.  But,  another  thing :  when,  for 
reason  just  mentioned,  the  rule  that  a  particular  right  cc 
not  be  waived,  had  become  established  in  the  law ;  and  tl 
on  counsel  being  allowed  the  prisoner,  and  the  judge  ceasinj 
advise  him,  the  reason  of  the  rule  had  ceased  ;  it  might  not 

1  Ante,  §  14.  >  Foster,  231,  282 ;  2  Hawk.  P.  C.  c.  89,  §  1,  2. 
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obvious  whether  or  not  the  doctrine  of  waiver  would  cease  also 
in  these  altered  circumstances,  in  obedience  to  the  maxim,  CeB- 
tanJte  ratiane  legU^  ceasat  ipsa  lex.^  Some  tribunals  would  de- 
cide a  particular  question  of  this  sort  one  way  ;  some  another ; 
the  ancient  and  modern  law  would  be  in  conflict ;  the  modern 
cases  would  not  harmonize  with  one  anothei^;  the  whole  mat- 
ter would  become  a  jumble ;  chaos  would  pervade  the  law  of 
the  subject :  this,  indeed,  is  what  we  find  to  exist,  at  the  pres- 
ent time,  in  our  own  country. 

§  121.  Whether  Ija^7  Changed,  continued — Convenience  of  Jnzy. 

—  But  suppose  we  apply,  in  these  circumstances,  the  rule  that 
the  law  ceases  with  its  reason ;  still  there  may  be  some  other 
reason  which  will  support,  in  some  cases,  the  old  doctrine ;  but 
not  in  others.  Thus,  in  a  trial  before  a  jury,  if  the  prisoner  is 
asked  to  waive,  for  the  ease  and  convenience  of  the  jury,  some 
common-law  or  statutory  right,  it  may  be  hard  to  tell  him  in 
the  hearing  of  the  jury  that  he  can  if  he  chooses,  and  then  hold 
him  to  the  consequences  of  his  choice ;  because,  though  he 
might  wish  to  have  the  benefit  of  the  right,  he  might  not  deem 
it  politic  to  offend  the  jury  by  refusing ;  and  it  might  be  unjust 
to  compel  a  prisoner  to  decide  between  discommoding,  and  to 
some  extent  offending,  the  men  in  whose  hands  lay  his  liberty 
or  his  life,  and  relinquishing  a  right  which  the  law  had  given 
him.  Some  courts  hold  prisoners,  at  least  under  some  circum- 
stances, to  this  kind  of  hardship ;  others  do  not ;  or,  at  least, 
the  decisions  under  this  head  are  not  uniform. 

§  122.  What  is  proposed  in  this  Chapter.—  Having,  therefore, 
directed  attention  to  these  somewhat  conflicting  circumstances 
and  propositions,  we  shall  proceed,  through  the  remainder  of 
this  chapter,  with  such  illustrations  of  the  doctrine  as  shall 
render  its  general  nature  and  force  apparent.  But  the  exam- 
ination of  many  of  its  more  minute  applications  will  be  left  for 
other  parts  of  these  volumes. 

§  123.  Waiver  of  a  Right  in  Pleading. —  By  established  rules  of 
law,  or  by  what  are  termed  general  rules  of  court,^  the  dilatory 
defences,  or  certain  classes  of  them,  must  be  presented  by  the 
defendant  at  a  particular  period  of  the  cause,  or  within  a 
certain  time  after  it  is  entered  in  court,  or  before  some  other 

1  Crim.  Law,  I.  §  659,  661,  816.  >  Ante,  §  9. 
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defence  is  made ;  and,  if  the  defendant  omits  to  take  adv 
of  the  error  in  the  way  and  time  thus  provided,  he  is  1 
waive  the  objection.  He  cannot  rely  upon  it  afterward, 
in  a  civil  case  in  Massachusetts, — it  being  required  by  i 
that  the  suit  shall  be  brought  in  the  county  wherein  eiti 
plaintiff  or  defentfant  lives,  and  the  plaintiff  having  alle^ 
himself  a  residence  in  the  county  in  which  he  brought  th 
while  the  defendant  resides  in  another  county,  —  it  is  to 
after  the  latter  has  answered  to  the  merits,  and  the  term 
court  has  elapsed,  for  him  to  plead  in  abatement  th< 
residence  of  the  plaintiff.  Even  if  he  did  not  know  of  th 
still  the  court  has  no  power  in  law  to  permit,  him  to  wit 
his  plea  to  the  merits,  and  plead  this  matter  in  abatemen 

§  124.   Continued — Withdrawing   Pleas — Amendjfienta 

the  same  time  there  is  allowed,  even  in  criminal  cases, 
latitude  of  amendment  by  way  of  withdrawing  plpas,  an 
like ;  yet  it  would  not  be  possible  to  state,  on  this  subj 
rule  which  would  be  everywhere  accepted  as  accurate 
Mississippi  it  was  held,  that  amendments  in  the  course  c 
pleadings,  such  as  the  withdrawal  of  one  plea  and  substil 
another,  are,  in  cases  of  misdemeanor,  allowable  at  the  d 
tion  of  the  court.     And  Handy,  J.,  speaking  to  the  parti 


1  Hastings  v.  Bolton,  1  Allen,*  629.  citizens  of  another  State,  but  v 

Said  Bigelow,  C.  J. :  "  The  court  had  reality  citizens  of  the  same  Stal 

no  power  to  allow  the  answer  in  abate-  themselves,  in  consequence  of 

ment  to  be  filed.    It  was  not  merely  the  the  United  States    tribunal  hi 

exercise  of  an  authority  to  permit  the  jurisdiction  of  the  cause.    The 

defendants  to  amend  their  pleadings,  allowed  the  motion;  and  the  i 

It  went  much  further.    It  set  aside  the  abatement  was  filed  and  found 

well-established  rule  of  law,  that  a  dil-  true  by  the  verdict  of  a  jury.    ' 

atory  plea  must  be  filed  within  a  certain  upon  the  suit  was  dismissed ;  ai 

period  of  time  after  the  entry  of  an  ac-  appeal,  the  decision  was  held  I 

tion,  and  it  also  deprived  the  plaintiff*  of  Supreme  Court  to  be  correct, 

the  benefit  of  the  waiver  of  such  a  plea  Campbell,  J. :  "  An  attempt  was 

by  an  answer  to  the  merits."    p.  580.  according  to  the  affidavit  on  whii 

Th^   reader   need  not   have   pointed  motion  was  founded,  to  confer  up< 

out   to  him    the  distinction  between  district  court,  by  a  false  and  frauc 

this  case  and  the  following.    In  one  of  averment,  a  jurisdiction  to  which ; 

the  lower  courts  of  the  United  States,  not  entitled  imder  the  Constitutio: 

after  the  defendants  had  put  in  a  plea  true,  this  was  a  gross  contempt  c 

in  bar,  they  moved  the  court,  at  its  next  court,  for  which  all  persons  conn 

term,  for  leave  to  withdraw  the  plea,  with  it  might  have  been  subject 

and  to  plead  in  abatement  that  tlie  penal  jurisdiction."    Eberly  v.  M 

pUuntifis  had  alleged  themselves  to  be  24  How.  U.  S.  147, 168. 
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case  under  consideration,  observed :  ^^  The  second  assignment 
[of  error]  is,  that  the  court  erred  in  permitting  the  replication 
to  be  withdrawn,  and  a  new  one  to  be  filed,  after  issue  joined 
on  the  first.  This  was  a  matter  within  the  discretion  of  the 
court ;  and  its  exercise  does  not  appear  to  have  worked  any 
injury  to  the  defendant,  for  it  was  attaining  Ihe  same  end  that 
would  have  resulted  if  his  demurrer  to  the  replication  had  been 
sustained.  And  the  rule  in  the  courts  of  this  country  is  to 
allow  amendments  of  pleadings  in  cases  of  misdemeanor; 
though,  in  England,  they  were  only  allowed  in  cases  of  fel- 
ony." ^  Probably  a  not  inaccurate  expression  of  the  American 
doctrine  would  be  this :  that  the  judge  may  permit  a  pleading 
to  be  withdrawn,  and  another  one  to  be  substituted,  whenever 
by  so  doing  he  does  not  violate  any  positive  rule  of  law  or  of 
established  practice ;  but  that  such  a  discretion  will  rarely,  if 
ever,  be  exercised  in  aid  of  an  attempt  to  rely  upon  a  mere 
dilatory  or  formal  defence.  The  application  of  this  doctrine 
will  depend  upon  considerations  connected  with  the  particular 
local  law  of  the  State  in  which  the  question  arises.^ 

§  125.  Record  must  be  left  Complete  —  In  other  Cif  cumatances. 

— Where  a  waiver  by  the  defendant  leaves  the  record  destitute 
of  an  essential  part,  he  may  afterward  take  advantage  of  the 
defect  in  it,  notwithstanding  the  waiver.  Thus  it  is  held  in 
Wisconsin,  that  the  court  cannot  sjipply  an  issue  after  verdict, 
where  there  has  been  neither  arraignment  nor  plea,  though  the 
defendant  consented  to  go  to  trial.^  But  where  no  such  reason 
exists,  a  defendant  may,  either  indirectly  by  waiver,  or  directly 


>  Bocco  17.  The  State,  87  Missis.  857,  cussed  in  a  previous  chapter,  concerning 

866,  referring  to  Barge  v.  Common-  amendments  to  the  indictment.    Thus 

wealth,  8   Pa.  262;    Foster   v.  Com-  where  a  defendant,  indicted  for  murder, 

monwealth,  8  Watts  &  S.  77 ;   Com-  pleaded  a  misnomer,  and  the  attomey- 

monwealth  v.  Goddard,  18  Mass.  455,  general  replied,  he  was  allowed  after 

456.  this  to  amend  his  plea;  "because  the 

'  At  the  common  law,  there  may  be  pleading  was  not  perfected  nor  entered 

amendments  in  the  pleas,  as  well  as  in  upon  record.  .  .  .  And  the  court  held, 

the  order  in  which  they  are  introduced,  that,  before  judgment,  while  things  were 

to  be  allowed  at  any  proper  time  while  in  fieri  and  in  agitation,  they  had  a 

the  pleadings  are,  as  expressed  in  the  power  over  all  proceedings."    Rex  v, 

Bnglish  practice,  in  paper,  and  before  Enowles,  1  8alk.  47.    And  see  Bonfield 

they  are  enrolled.     This  doctrine  ap-  v.  Milner,  2  Bur.  1098, 1099. 

plies  as  well  in  criminal  cases  as  in  civ-  '  Douglass  v.  The  State,  8  Wis.  820. 

U;  and  it  is  unlike  the  doctrine  we  dis-  See  Fernandez  v.  The  State,  7  Ala.  511. 
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by  agreement,  bind  himself  to  a  particular  thing  in  a  err 
cause.  There  is  a  limit  even  to  this  doctrine ;  it  is  indii 
and  perhaps  variable ;  nor  shall  we  find  it  wise  to  search  } 
further  in  this  place  for  the  shadowy  bound.  "  Where," 
single  illustration,  '^  a  great  number  of  people  are  indictc 
a  riot,  they  may  move  that  the  prosecutor  should  name 
or  four  of  them,  and  try  it  only  against  them,  the  rest  ent 
into  a  rule,  if  they  are  found  guilty,  to  plead  guilty  too ; 
this  has  often  been  done  to  prevent  charges."  ^ 

§  126.  CondoBion. —  But  the  instances  in  which  the  doc 
of  waiver  of  rights  has  been  attempted  to  be  applied  in  crii] 
causes,  sometimes  successfully  and  sometimes  unsuccessi 
are  too  many  even  to  be  enumerated.  As  we  proceed  wit! 
following  pages,  we  shall  be  constantly  gaining  more  and  i 
accurate  and  definite  views  upon  this  subject ;  but  there 
points  on  which  the  cases  are  very  conflicting,  and  others  \v 
have  been  illustrated  scarcely  at  all  by  decision.  On  still  otl 
the  doctrine  is  settled  and  is  plain. 


CHAPTER  XI. 

THAT  THE  PBOOFS  MUST  COVER  THE  ENTIRE  CHARGE. 

§  127.  General  Doctrine.  —  It  is  a  fundamental  principle, 
requiring  any  special  illustration  in  this  place,  that  the  p 
must  be  as  broad  as  the  charge ;  which,  we  have  seen,^  u 
embrace  every  particular  rendered  essential  to  the  punishn 
sought  to  be  inflicted.  For  example,  if  a  crime  consists  of 
distinct  acts,  and  the  indictment  charges,  as  it  ought,  the  t 
it  is  not  sustained  by  proof  of  only  one  of  them.^ 

§  128.  Question  of  Law,  whether  Proofa  complete.  —  So  st 

is  this  doctrine,  that,  although  as  a  general  proposition 
sufficiency  of  the  evidence  is  for  the  jury,  yet,  if  it  is  found 

1  AnoDTmoiis,    Holt,   635,  8    Salk.       >  Ante,  §  77  et  seq. 
817 ;  8.  c.  nbm.  Beg.  v,  Middlemore,  6       >  The  State  v,  McConke^,  20  Ic 
Mod.  212.  674. 
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• 

to  cover  every  part  of  the  case,  the  court  will,  as  matter  of 
law,  order  the  prisoner's  discharge.^ 

§  129.  ExplanatioiL  —  This  doctrine  should  not  be  misunder- 
stood. It  is  not  necessary,  in  all  circumstances,  that  a  witness 
should  testify  directly  to  every  act  and  intent  —  every  element 
of  crime  —  which  the  law  has  pointed  out  as  entering  into  the 
punishment  to  be  inflicted ;  because,  though  every  such  act, 
intent,  or  element  of  crimei  must  be  proved,  there  are  other 
methods  of  proof  known  to  the  law,  besides  the  direct  testi- 
mony of  a  witness.  Sometimes  the  attendant  facts  are  shown 
and  the  jury  infers  the  particular  fact  from  them ;  sometimes 
the  law  raises  the  presumption,  that,  one  thing  being  estab- 
lished, a  particular  other  thing  must  be  absolutely  adjudged 
to  be  true  also ;  and  sometimes  the  proof  is  by  record.  But 
having  thus  directed  our  attention  {b  the  doctrine  which  stands 
as  the  title  of  this  chapter,  we  shall  most  conveniently  examine 
it,  as  to  its  minuter  applications,  in  other  connections. 

1  Commonwealth  v.  Merrill,  14  Gny,  416. 
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BOOK    III. 

THE    SEVERAL    METHODS   OF    PROSECUTION   DIS- 
TINGUISHED. 


CHAPTER    XII. 


BY  JNDICTMENT. 


§  130.  General  View.  —  The  principal  method  by  which  crim- 
inal prosecutions  were  carried  on  has,  from  the  earliest  periods 
of  our  law,  been  by  indictment.  Thus,  when  it  was  provided 
by  Magna  Charta  that  no  one  should  be  condemned  but  by  the 
lawful  judgment  of  his  peers  or  the  "  law  of  the  land,"  the 
words  law  of  the  land  were  adjudged  to  mean  ^'  due  process  of 
law;  that  is,"  says  Lord  Coke,  "by  indictment  or  present- 
ment of  good  and  lawful  men,"  &c.^  It  could  not,  indeed,  be 
said  that  indictment  was  the  only  method  known  to  the  com- 
mon law,  but  it  was  the  principal  and  usual  one.  And  it  has 
always  been  regarded  as  the  leading  method  in  our  own 
country. 

§  131.  Wliat  la  an  Indictment  —  Distingoiahed  from  Present- 
ment—  Inquisition. —  Hawkins  defines:  "An  indictment  is 
an  accusation,  at  the  suit  of  the  king,  by  the  oaths  of  twelve 
men  of  the  same  county  wherein  the  offence  was  committed, 
returned  to  inquire  of  all  offences  in  general  in  the  county, 
determinable  by  the  court  into  which  they  are  returned,  and 
finding  a  bill  brought  before  them  to  be  true.  But  when  such 
accusation  is  found  by  a  grand  jury,  without  any  bill 
brought  before  them,  and  afterwards  reduced  to  a  formed  in- 
dictment, it  is  called  a  presentment..   And  when  it  is  found  by 

ft 

1  2  Inat.  60. 
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jurors  returned  to  inquire  of  that  particular  offence  only  which 
is  indicted,  it  is  properly  called  an  inquisition."  ^  This  defini- 
tion  of  the  term  indictment,  correct  though  it  was  when  writ- 
ten in  England,  cannot  be  accepted  as  precisely  accurate  in 
our  own  country  at  the  present  day.  The  following  substitute 
is  proposed.  An  indictment  is  a  written  accusation,  presented 
on  oath  by  at  least  twelve  of  a  grand  jury,  charging  a  person 
named  therein  with  a  crime  which  it  specifically  defines,  and 
returned  by  the  grand  jury  into  court,  where  it  becomes  matter 
of  Fecord.  The  Inquisition,  as  described  by  Hawkins,  is  not  gen- 
erally known  in  this  country ;  and  his  Presentment  is  generally 
merged  in  our  Indictment.^ 

§  132.  General  Fonn.  —  Ghitty  gives  US  the  following  general 
form  of  an.  indictment :  — 

"  'EeaeXy  to  wit.  The  jurors  for  our  lord  the  king  upon  their  oath  present,  that 
C.  D.,  late  of  the  parish  of  West  Ham,  in  the  county  of  Essex,  laborer,  on  the 
thirty-first  day  of  December,  in  the  sixth  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Irekmd  king,  defender  of  the  faith,  with  force  and  arms,  at  the 
parish  of  West  Ham  aforesaid,  in  the  county  of  Essex  aforesaid,  did,  &c.  [set- 
ting forth  the  particular  offence;  and,  at  the  commencement  of  every  fresh 
sentence,'  stating,  '  and  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that,'  &c.  ;^  and  concluding,  if  it  be  for  an  ofience  at  common  law, 
iigurious  to  a  particular  individual,  aa  well  as  to  the  community,  as  follows] :  to 
the  great  scandal,  infamy,  disgrace,  and  damage  of  the  said  A.  B.,  to  the  evil 
and  pernicious  example  of  all  others,  in  contempt  of  our  said  lord  the  king  and 
his  laws,  and  against  the  peace  of  our  said  lord  the  king,  his  crown,  and 
dignity."  * 

§133.  Continned.  —  Further  on,  we  shall  examine  minutely 
every  part  of  the  indictment ;  and  we  shall  then  see,  that,  in 
in  this  form,  there  is  much  which  might  be  omitted.     The  fol- 

1  Hawk.  P.  C.  b.  2,  c.  26,  §  1. '  tions  and  no  such  conclusion  as  are  es- 

^  And  see  post,  §  186.  sential  in  a  finished  count.  "The  whole 

*  That  is,  at  the  commencement  of  forms,"  said  Le  Blanc,  J.  "  but  one 
every  count  subsequent  to  the  first,  count  containing  two  introductions  to 
But  see  the  next  note.  one  grievance  only."     Still  I  cannot 

*  Chitty  observes,  that  this  statement  but  think,  that,  though  the  strict  law  is 
is  proper,  and  does  not  necessarily  indi-  so,  and  very  many  forms  to  be  found 
cate  a  new  count ;  referring  to  Rex  v,  in  the  books  are  so  likewise,  it  is  the 
Haynes,  4  M.  &  S.  214,  221.  In  this  neater  way  to  use  these  words,  whose 
case  the  court  held,  that  these  words  proper  office  it  is  to  introduce  a  new 
alone  did  not  constitute  what  went  after  count,  only  for  this  their  legitimate  pur- 
them  a  new  count ;  there  being,  in  what  pose. 

went  before,  no  such  complete  allega-       ^  1  Chit.  Crim.  Law,  176. 
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lowing  is  given  as  suggestive  to  the  reader  of  what,  with  us, 
would  be  generally  deemed  appropriate  and  sufficient : — 

"  Tha  Sum  of . 

■  court  of ,  holden  at ,  in  uul  for  said  count)',  the  jaron 

id  State  and  county  on  their  oath  preient,  that  Richard  Martin,  of,  £c., 
■r,on  tlM  thirtj-flnt  day  of  December,  in  the  fear  of  our  Lord  one  thonaand 

hundred  and  eiity-flre,  at ,  in  aaid  county  of ,  did,  4c.,  ('to 

[uninon  nuiaaiice,'  &c.,  in  somo  special  cases,]  against  the  peace  of  aaid 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided." 

a  second  count  is  to  be  added,  the  pleader  will  then, 
ining  a  new  paragraph,  say :  ■ — 

ad  the  jurors  aforesaid,  ou  tlieir  oath  aforeiiid,  do  farther  present,  that," 


L34.  Aatotue  Offenoe. —  There  can  be  given  no  general  form 

[lich  to  set  out  the  offence  itself.    Each  offence  has  its 

cular  forms,  and  these  will  be  considered  in  our  second 

me. 

L35.  "What  th«  Indlotment  must  Show.  —  The  general  result 

lich  the  rules  of  pleading,  as  to  the  indictment,  come,  is  the 

iring:  The  indictment  must  show  on  its  face  that  it  has 

found  by  competent  authority,  in  accordance  with  the 
irementa  of  law ;  and  that  a  particular  person  mentioned 
lin  has  done,  within  the  jurisdiction  of  the  indictors,  such 
3uch  specific  acts,  at  a  specific  time ;  which  acts,  so  done, 
^tute  what  the  court  can  see,  as  a  question  of  law,  to  be 
ime  justifying  the  punishment  sought  to  be  inflicted. 

specific  the  indictment  must  be  is  a  mixed  question  of 
issional  skill  and  science,  not  to  be  tauglit  in  a  single 
;raph,  but  requiring  many  paragraphs ;  and  to  he  learned 
udy,  by  obserration,  and  by  practice. 
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CHAPTER    XIII. 

BT  PRESENTMENT. 

§  136.  General  View.  —  We  have  seen  ^  what  Hawkins  says 
of  the  Presentment.  In  a  form  more  or  less  varying  from  the 
English,  it  is  known  to  the  law  of  some  of  our  States.  It  is  a 
sort  of  substitute  for  an  indictment ;  and  has  its  natural  growth 
in  the  soil  of  that  practice  in  which  the  grand  jury  act  upon 
bills  previously  drawn  and  prepared  for  them ;  instead  of,  as 
generally  in  our  States,  having  the  prosecuting  officer  attend 
them  to  advise  in  their  investigations,  and  draw  for  the  occa- 
sion such  bills  as  they  are  prepared  to  find.  Chitty  says :  ^ 
^'A  presentment;  in  its  limited  sense,  difiPers  only  from  an 
indictment,  in  being  taken  in  the  first  instance  by  the  grand 
jury,  of  some  offence  within  their  own  knowledge,  and  into 
which  it  is  their  duty  to  inquire.^  After  the  presentment  has 
been  delivered  into  court  by  the  grand  inquest,  an  indictment 
is  framed  upon  it  by  the  officer  of  the  court ;  for  it  is  regarded 
merely  as  instructions  for  an  indictment,  to  which  the  party 
accused  must  answer.*  When  it  is  drawn  up  by  jurors  spe- 
cially returned  to  inquire  of  that  offence  only,  it  is  called  an 
Inquisition."  ^ 

§  137.  Contiiiued  —  "Whether  an  Indictment  must  be  drawn  on 
the  Presentment  —  It  is  difficult  to  see  why,  in  our  own  age, 
and  according  to  American  legal  usages,  it  is  necessary  that  an 
indictment  should  be  drawn  upon  a  presentment ;  for,  if  the 
presentment  is  made  out  in  due  formal  style,  it  is  nothing  else 
than  what  in  many  of  our  States  is  called  an  indictment.  An- 
ciently, ill  England,  wlien  the  records  of  the  court  were  iu 
Latin,  and  the  jury  brought  in,  as  they  always  did,  their  pre- 
sentment in  English,  it  must,  of  course,  have  been  rendered 

^  Ante,  §  181.  sentment;  Bac.  Ab.  Indictment;  Com. 

2  1  Chit.  Crim.  Law,  162.  Dig.  Indictment,  B ;   2  Inst.  739;   Cro. 

'  4B1.  Com.  SOI;   Bac.  Ab.  Indict-  C.  C  82;  Dick.  Jast.  Presentment, 

ment,  A ;   2  Inst.  739 ;  Com.  Dig.  In-  ^  B.ac.  Ab.  Indictment ;   Cro.  C.  C. 

dictment,  B ;   Bum  Just.  Presentment.  32;  2  Hawk.  P.  C.  c.  26,  §  1. 

*  4  Bl.  Com.  301;   Burn  Just.  Pre- 
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into  Latin  before  the  prisoner  could  be  arraigned  upon  i 
now,  ad  well  as  then,  in  England,  where  all  indictmen 
to  be  engrossed  upon  parchment,  and  the  presentment  i 
in  by  the  grand  jury  on  paper,  the  engrossment  mm 
place  before. there  can  be  any  proceedings  upon  it  agaii 
defendant.  But  in  our  States,  the  records  being  in  I 
and  on  paper,  it  is  difficult  to  see  why  a  presentment,  i 
full  in  form,  is  not  itself  an  indictment ;  though  there  i 
particular  usages  in.  some  States  making  it  otherwise. 
Coke  says,  that  ^'  every  indictment  is  a  presentment,  bul 
presentment  is  not  an  indictment."  ^  From  this  view  p 
it  would  follow,  that,  when  a  grand  jury  on  their  own  pi 
ing  bring  in  a  written  charge  against  a  particular  per 
the  charge  is  formal  and  complete  in  its  parts,  it  is  to  be 
an  indictment;  if  not,  a  presentment.  And  8ometim< 
grand  juries  make  a  sort  of  general  presentment  of  evi 
evil  things,  which  they  mention,  for  the  purpose  of  callii 
attention  of  the  public,  or  of  the  officers  of  the  law,  to  1 
not  intending  thereby  even  to  furnish  instructions  fo 
specific  indictments. 

§  138.  Virginia  and  Tennessee  Praotioe.  —  In  those  I 
wherein  it  is  the  practice  for  the  grand  jury  sometiu 
bring  in  a  specific  presentment,  the  course  of  the  proce 
is  better  understood  by  the  local  profession,  than  it  ci 
by  another  who  writes  a  general  treatise.  There  appear 
no  two  of  these  States  in  which  the  usage  is  precisely 
In  Virginia,  it  seems  to  be  the  course  of  things  (the  a 
wishes  to  be  understood  as  not  speaking  positively  on 
such  matter  of  local  practice)  for  the  prosecuting  office 
the  presentment  being  brought  in,  to  draw  an  inform 
upon  it,  and  for  the  prisoner  to  be  tried  on  it,  in  conne 
with  the  presentment ;  ^  though  there  may  be  a  trial  oi 
presentment  without  any  information  filed.^    In  TeniK 

1  2  Inst.  789.  in  Virginia,  Commonwealth  r,  C 

s  Bishop  v»  Commonwealth,  18  Grat.  9  Leigh,  666 ;  Word  v.  Commonv 

7S6 ;  Commonwealth  v.  Jones,  2  Grat.  8  Leigh,  748 ;  Myers  v.  Commonv 

665.  2  Va.  Cas.  160.     There  appei 

*  Commonwealth  v.  Towles,  6  Leigh,  have  grown  up  in  Virginia,  undei 

748 ;  Commonwealth  v.  Maddox,  2  Va.  latiye  and  judicial  sanction,  a  pi 

Cas.  19.  See  also  as  to  the  presentment  which  gives  to  the  presentment  an 
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"the  practice,"  said  Turley,  J.,  "has  not  been  to  frame  a 
bill  of  indictment  upon  the  presentment  [as  in  England]  ; 
but  to  put  the  prisoner  upon  trial  on  the  presentment,  which 
is  in  form  an  indictment ;  except  that,  instead  of  being  signed 
by  the  attorney-general  and  foreman  of  the  grand  jury,  it  is 
signed  by  the  grand  jurors  individually ;  and  this  practice  has 
been  recognized  by  our  courts."  ^ 

§  189.  OeorgUi  Praotioe. — In  Georgia,  an  indictment  founded 
on  the  presentment  of  a  grand  jury  need  ilot  be  sent  to  them 
for  their  action  upon  it.  This  was  understood  to  be  the 
English  practice,  which  the  court  followed.^  Therefore,  if  the 
grand  jury  find  a  presentment  within  the  period  prescribed  by 
the  statute  of  limitations  for  the  prosecution  of  an  offence,  yet 
the  indictment  is  not  drawn  and  filed  till  the  statute  has  fully 
run,  the  prosecution  is  commenced  in  season,  and  the  defend- 
ant may  be  convicted.^ 

§  140.  Furth^  Views. — It  was  said,  in  one  of  the  United 

greater  than  it  has  in  England,  and  proof;  presentments,  upon  information 
different.  In  some  cases  of  misde-  of  some  one  of  the  grand  jury.  Twelve 
meaner,  a  summons  may  issue  and  the  men  may  legally  find  a  true  bill,  upon 
party  be  tried  on  the  presentment,  with-  proof;  but,  in  the  case  of  presentments, 
out  indictment,  and  without  informa-  if  there  be  one  of  the  jury  not  legally 
tion  filed.  Or  the  presentment  may  be  a  member  of  the  body,  the  presentment 
made  the  basis  of  an  information  to  be  is  void,  because  it  may  have  been  found 
tendered  by  the  prosecuting  officer,  upon  his  information,  which  would  not 
when  the  trial  will  be  had  on  the  in-  be  under  oath."  The  State  v.  Baker, 
fbimation;  and,  though  the  present-  4  Humph.  12.  And  see  The  State  v. 
ment  Ib  too  informal  to  sustain  the  pros-  Love,  4  Humph.  256;  Qlenn  v.  The 
ecntion  directly,  it  may  sustain  the  State,  1  Swan,  Tenn.  19. 
information,  and  the  ioformation  sus-  ^  Nunn  v.  The  State,  1  Kelly,  248. 
tain  the  prosecution.  See  Common-  '  Brock  v.  The  State,  22  Ga.  98.  Mc- 
wealth  r.  Christian,  7  Grat  681.  Donald,  J.  said :  "  The  presentment  is 
I  Garret  v.  The  State,  9  Yerg.  889,  the  indictment.  If  the  offence  is  charged 
890;  8.  p.  Smith  v.  The  State,  1  Humph,  by  the  grand  jury  in  the  presentment, 
896.  In  another  Tennessee  case,  the  the  indictment  is  then  found;  for  the 
difference  between  an  indictment  and  a  duty  of  that,  and  all  other  grand  juries, 
preeentment  was  stated,  in  connection  is  at  an  end  on  that  accusation,  unless 
with  some  other  points,  by  the  same  it  is  quashed,  or  a  nolU  prosequi  be  en- 
learned  judge,  as  follows :  "  We  hold  tered.  The  charge  is  complete,  and  it 
that  twelve  good  and  lawful  men  con-  is  sufficient,  so  far  as  the  grand  inquest 
stttDte  a  legal  grand  inquest,  and  that  is  concerned,  to  put  the  accused  on  his 
indictments  fbund  by  them  are  good  trial  before  the  jury."  p.  100.  See 
though  there  he  a  thirteenth  man  acting  also,  as  to  the  presentment  in  Georgia, 
with  them  who  is  not  of  record  a  mem-  Hutcher  v.  The  State,  28  Ga.  807 ;  Irey 
her  of  that  body;  but  that  is  not  so  v.  The  State,  28  Ga.  676;  £x  parte 
with  presentments;  and  this  because  Chauym,  T.  U..P.  Charl.  14. 
bills  of  indictment  are  founded  upon 
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States  circuit  courts,  to  be  the  practice  in  this  country 
court  to  take  no  notice  of  presentments  on  which  the  pros 
officer  does  not  think  proper  to  institute  proceedings 
where  there  is  a  presentment,  and  then  the  attorney 
government  draws  a  bill  of  indictment  which  the  gra 
find  a  true  bill,  and  then  at  a  subsequent  term  there  ! 
pros,  entered  on  the  indictment,  the  proceeding  seemj 
at  an  end.^ 


CHAPTER  XIV. 


BY  INFORMATION. 


§  141.  General  Doctrine  —  TTThat  is  an  Information  —  X 

Ofiacer.  —  According  to  the  common  law  of  England,  as  i 
at  the  time  when  the  body  of  the  English  common  law 
our  ancestors  brought  over  with  them  to  this  country,  t 
ceediug  by  criminal  information  is,  in  cases  of  misdei 
(with  the  exception  of  misprision  of  treason,^  which  is 
demeanor),  a  public  remedy  against  the  wrong-doer,  con< 
with  the  indictment ;  subject,  however,  to  practical  exc 
and  limitations.  The  doctrine  is  in  an  English  book^ 
thus :  '^  An  information  for  an  offence  is  a  surmise  or  s 
tion  upon  record,  on  behalf  of  the  king  (or  queen  regenl 
court  of  criminal  jurisdiction,  and  is,  to  all  intents  aii 
poses,  the  king's  suit.*  It  differs  principally  from  an  indi 
in  this,  namely,  that,  in  an  indictment,  the  facts  const 
the  offence  are  presented  to  the  court  upon  the  oath  of  a 
jury ;  whereas,  in  informations,  the  facts  are  presented  1 
of  suggestion  or  information  to  the  court  by  some  autl 
public  officer  on  behalf  of  the  Crown.^  Criminal  inforn 
derive  their  origin  from  the  common  law.^    They  may  b 

1  United  States  t;.  Hill,  1  Brock.  156.        3  lb.  1  et  seq. 

And  see  farther  as  to  presentments,  *  Wilkes  ».  Rex,  4  Bro.  P.  C 

The  State  v.  Mitchell,  1  Bay,  267  j  The  »  2  Hawk.  P.  C.  c.  26,  §  4. 

State  V.  Cain,  1  Hawks,  862;  Rex  v.  ®  Prynn's  Case,  6  Mod.  45 

Winter,  13  East,  258.  nom.  Rex  v.  Berchet,  1  Show. 

2  Cole  Crim.  Inf.  9. 
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by  the  attorney-general  ex  officio^  upon  his  own  discretion, 
without  any  leave  of  the  court.^  During  the  vacancy  of  that 
office  they  may  be  filed  by  the  solicitor-general ;  and,  in  such 
case,  it  is  not  necessary  in  point  of  law  to  aver  upon  the  record 
that  the  attorney-generaPs  office  is  vacant.".^ 

§  142.  Attorney  and  Solicitor  General's  Power  and  Practice, 
oontinned.  —  According,  therefore,  to  the  strict  law  of  England, 
as  it  stood  when  the  common  law  was  brought  over  to  this 
country,  the  attorney-general,  or,  in  the  vacancy  of  his  office, 
the  solicitor-general,  may  prosecute  by  information,  without 
leave  of  the  court,  any  misdemeanor  whatever,  with  the  single 
exception  already  i&entioned.^  And  so  absolute  is  his  power, 
that  the  court  will  never  give  him  leave  to  file  the  information  ; 
for  the  right  is  his  without  leave.*  "  But,"  says  the  writer  just 
quoted,  '^  although  the  attorney-general  may,  if  he  think  fit, 
exhibit  a  criminal  information  ex  officio  for  any  misdemeanor 
whatever ;  yet,  in  practice,  he  seldom  does  so,  except  when 
directed  by  the  House  of  Lords,  or  the  House  of  Commons,  or 
the  Lords  of  the  Treasury ;  or  the  Commissioners  of  some 
public  department,  for  example,  the  Excise,  Customs,  Stamps 
and  Taxes,  War  Office,  Admiralty,  <&c. ;  or  where  the  case  is 
of  a  very  serious  nature."  ^ 

§  143.  By  the  Xiaater  of  the  Crown  Office  —  Private  Persons 

Prosecute  —  Stat  of  TTVUI  &  M.  —  There  is  also,  at  the  com- 
mon law,  another  officer  who  is  authorized  to  file  criminal 
informations.  It  is  ^'  the  king's  coroner  and  attorney  in  the 
Court  of  King's  Bench,  usually  called  the  master  of  the  crown 
office,  who  is  for  this  purpose  the  standing  officer  of  the  pub- 
lic." ^  The  informations  which  he  files,  are  presented  by  him 
on  the  prompting  of  some  private  person,'  wlio  is  the  prose- 
cutor, —  Blackstone  says, "  at  the  relation  of  some  private  per- 
son or  common  informer  "  ;  ^  but  the  form  of  the  information 
makes  no  mention  of  this,  or  even  of  the  prompting.^  It  was 
in  early  times  the  practice  for  this  officer  to  present  the  informa- 
tion, as  Lord  Mansfield  has  observed,  ^^upon  any  application, 

1  Rex  V.  PhilUpfl,  8  Bar.  1664;  Bex  «  Bex  v.  PhiUips,  4  Bur.  2069. 

V.  Plymouth,  4  Bur.  2089.  «  Cole  Crim.  Inf.  9, 10. 

s  WUkes  V.  Rex,  4  Bro.  P.  C.  860;  •4  Bl.  Com.  806. 

Rex  V,  Wilkes,  4  Bur.  2627, 2668, 2677.  ''  lb. 

'  Ante,  §  141.  8  Cole  Crim.  Inf.  269  et  seq. 
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as  a  matter  of  course.''  ^  The  consequence  was,  that,  i 
as  the  statute  of  4  &  5  Will.  &  M.  c.  18,  of  this  date,  r< 
its  preamble,  '^  divers  malicious  and  contentious  persoi 
more  of  late  than  in  times  past "  procured  inforniation 
filed,  and  then  withdrawn  them  after  appearance  and 
trial ;  to  remedy  which,  this  statute  provided,  that  th 
they  should  not  be  filed  by  this  officer,  except  by  leave  o 
and  on  the  prosecutor's  giving  security  to  the  party  pr< 
against  for  costs.  It  is  doubtful  to  what  extent  this 
may  be  deemed  common  law  in  this  country ;  ^  but,  it 
that  we  have  no  such  officer  as  this,  consequently  that 
of  England  respecting  this  kind  of  criminal  informal 
not  in  practical  force  in  the  United  States. 

§  144.  How  in  Onr  States.  —  In  soine  of  our  States,  c 
prosecutions  are  to  some  extent  condupted  upon  infori 
filed  by  the  public  prosecuting  officer,  the  same  as  in  E 
by  the  attorney  or  solicitor-general,  under  a  jurisdiction  ( 
from  the  common  law  or  from  statutes.^  It  was  laid  € 
an  early  Massachusetts  case,  that,  as  a  general  rule,  all 
meanors  which  may  be  prosecuted  by  indictment,  may  be 
cuted  by  information.  It  is  otherwise,  of  course,  if  a 
limits  the  proceeding  to  indictment.^  But  this  process, 
held  in  Virginia,  following  the  English  doctrine,  does  no 
a  case  of  felony.^  The  filing  of  the  information  is  the  com; 
ment  of  the  prosecution,^  and  no  leave  of  court  is  requii 

§  145.  Continaed  —  United  States.  —  The  Constitution 

United  States  provides,  that  ^^  no  person  shall  be  held  to  i 
for  a  capital  or  otherwise  infamous  crime,  unless  on  pi 
ment  or  indictment  of  a  grand  jury,  except,"  Ac. ;  ®  b 
provision  does  not  bind  the  States.^    In  two  or  three  o 

1  Rex  V.  Robinson,  1  W.  Bl.  641,  404 ;    MoJunkine    v.   The   Si 

542 ;  Rex  V.  JoUifie,  4  T.  R.  286,  290.  Ind.  140;    Washburn   v.  Pe* 

3  Kilty  mentions  it  among  the  stat-  Mich.  872. 

utes   found  applicable   in   Maryland,  ^  Commonwealth  v.  Waterl 

Kilty  Rep.  Statutes,  180.    Parsons,  J.,  5  Mass.  257,  259. 

says  it  is  not  in  force  in  Alabama,  The  *  Commonwealth  v.  Barrett, 

State  V.  Moore,  19  Ala.  514,  520.  666. 

s  Respublica  v.  Griffiths,  2  Dall.  112;  *  Commonwealth  v.  Cheney, 

The  State  v.  Ross,  14  La.  An.  864;  847. 

Cronkhlte  v.  The  State,  11  Ind.  807 ;  7  The  State  v.  Dover,  9  N.  £ 


Snodgrass    v.    The    State,    18    Ind 
292;  Whitney  v.  The  State,  10  Ind 
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of  our  States,  therefore,  informations  are  much  more  resorted 
to  than  they  are  or  ever  were  in  England.  This  is  particularly 
so  in  Connecticut,  where  all  criminal  prosecutions  are  carried 
on  by  information,  presented  either  by  the  attorney  for  the 
State  or  by  a  single  grand  juror,  except  where  the  punishment 
is  either  death  or  imprisonment  for  life.*^  And  there  are  other 
States  in  which,  of  late,  the  proceeding  by  information  has 
nearly  or  quite  superseded  the  indictment,  even  in  capital  cases. 

§  146.  Form  of  the  Information.  —  The  following  is  the  form 

of  the  English  information  :  — 

"  Of  Michaelmas  Tenn  in  the  fifth  year  of  Queen  Victoria  : 

" Cambridgethife,  to  wit:  Be  it  remembered,  that  Sir  Frederick  Pollock, 
Knight,  Attorney-General  of  our  present  soyereign  lady  the  Queen,  who  for  our 
said  lady  the  Queen  in  this  behalf  prosecuteth,  in  his  own  proper  person  cometh 
into  the  court  of  our  said  lady  the  Queen  before  the  Queen  herself  at  Westmin- 
ster, on  Tuesday,  the  second  day  of  Norember,  in  this  same  term,  and  for  our 
said  lady  the  Queen  giveth  the  court  here  to  understand,  that,  &c.  [proceeding  to 
set  out  the  ofifence,  in  as  many  counts  as  the  pleader  chooses,  precisely  as  in  an 
indictment;  and  omittmg nothing  which  the  indictment  should  contain,  eren  to 
the  ooodnaion.  A  new  count  is  introduced,  as  follows :  '  And  the  said  attorney- 
general  of  our  said  lady  the  Queen,  on  behalf  of  our  said  lady  the  Queen  farther 
gires  the  court  here  to  understand  and  be  informed,  that/  &c.  The  information 
then  closes,  thus] :  Whereupon  the  said  attorney-general  of  our  said  lady  the 
Queen,  for  our  said  lady  the  Queen,  prays  the  consideration  of  the  court  here  in 
the  premises^  and  that  due  process  of  law  may  be  awarded  against  him  the  said 
8.  L.  in  this  behalf,  to  make  him  answer  to  our  said  lady  the  Queen  touching 
and  concerning  the  premises  aforesaid."  > 

§  147.  How  for  like  indiotment  —  It  is  perceived,  therefore, 
that,  with  tlie  exception  of  merely  formal  parts,  at  the  begin- 
ning and  close,  the  information  is  in  its  structure  precisely  like 
an  indictment.^ 

^  2  Swift  Dig.  870.  the  State  in  and  for  said  county,  here  in 

»  Cole  Crim.  Inf  262-269.    For  the    «^"^  informs,  that,  &c.  [setting  out  the 

» .    «,,  , .  ..,         -  ^,     ^  ,     offence  as  m  an   mdictmentj,  and  that 

form  m  Michigan,  see  either  of  the  fol-    ^jj^  ^^  g.  j.,  jg  ^ow  at  large.    Wherefore 

lowing  cases :  Washburn  v.  People,  10  the  said  attorney  prays,  that  a  bench  war- 
Ifich.  872;  Erans  v.  People,  12  Mich,    rant  mav  issue  against  the  said  £.  F.,  that 

a,  WMUe.  ..  P-Pje,  18  Mich   446 •  So'r^t.':^^At;^«o^f'S<{'b: 
Bice  V.  People,  15  Mich.  9.    The  fol-  dealt  with  according  to  Uw. 
lowing,  taken  from  2  Swift  Big.  new  "I.,  Attorney." 
ed.  791,  is  the  form  used  in  Connecti- 
cut— '  ^e  State  V.  Williams,  8  Texas, 

"To  the  Hon.  — Court  for  the  County    ^^f  ?  ffople   \^'^«^i*  l^ .^'   ^^^'* 
of ,  now  in  session.  The  State  v.  Miles,  4  Ind.  677. 

**A.  B.  of y  Esquire,  attorney  for 
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CHAPTER   XV. 

BY  COMPLAINT  BEFORE  A  MAGISTRATE. 

§  148.  General  View. — The  proceeding  against  a  pers 
has  committed  a  crime,  when  conducted  before  a  ma^ 
sitting  without  a  jury,  may,  as  already  observed,^  have 
object  the  binding  over  of  the  person  to  answer  before  a 
tribunal,  the  magistrate  not  having  other  jurisdiction 
case ;  or,  if  it  is  a  petty  offence  within  his  jurisdicti 
purpose  may  be  to  obtain  a  conviction  for  the  same 
observations  of  this  chapter  relate  to  cases  of  the  latter  i 

§  149.  Continued — Justioes  of  the  Peaoe. — In  order  to  l 

a  view  of  this  subject  satisfactory  to  the  inquirer  aft 
minute  points  of  the  law,  the  writer  would  need  to  com 
with  a. history  of  the  office  of  justice  of  the  peace  ;  and 
down,  from  the  time  of  its  institution  to  the  presen 
through  the  legislation  of  each  of  our  several  States,  tV 
of  Parliament  and  of  colonial  and  State  legislatures,  wl 
the  functions  and  dignity  of  this  office  were  constantly  en 
to  their  present  considerable  proportions.  But  it  is  not 
dient  to  do  this.  Lord  Coke,  after  remarking  that  ^'  s 
were  great  officers  and  ministers  of  justice  long  befoi 
Conquest,"  adds,  ^'justices  of  peace  had  not  their  being 
almost  three  hundred  years  after;  namely,  in  the  first  y 
Edward  III."^  It  was  a  considerable  time  after  the  or 
institution  of  this  office,  and  after  these,  officers  had  b( 
habituated  to  hearing  criminal  causes  in  sessions,  whei 
proceedings  were  by  indictment  by  a  grand  jury  and  tria 
petit  jury,  when  first  it  was  made  competent  in  some  sj 
cases  for  them,  out  of  sessions,  to  proceed  on  view  or  ou 
plaint,  without  the  intervention  of  a  jury,  either  grand  or 
to  convict  and  punish  offenders.^  Still,  at  the  time  whei 
colonies  which  now  compose  our  older  States  were  settled 

^  Ante,  §  82.  '  See,  for  an  instructiTe  sui 

3  8  Co.  Prefl    See  Post,  §  174  et    of  this  whole  matter,  Paley  C 
seq.  Introd. 

88 


CHAP.  XV.]         BY  COMPLAINT  BEPOEE  MAGISTRATE.  §  151 

branch  of  the  English  statntorj  law  had  become  consider- 
ably developed.  The  jurisdiction  with  us,  however,  is  almost 
entirely  dependent  on  our  own  statutes.  Indeed,  in  most  of 
our  States,  it  is  wholly  so. 

§  150.  ConviotionB  on  View. — There  are  known  to  the  Eng- 
lish law  what  are  termed  convictions  on  view,  as  distinguished 
from  convictions  on  complaint  or  information.  When  a  con- 
viction of  this  sort  is  to  take  place,  the  justice  of  the  peace  goes 
in  person  to  the  place  where  an  offence  is  being  committed,  and, 
seeing  it,  enters  upon  his  record  a  conviction  of  the  offenders, 
without  a  complaint  and  without  testimony.  In  Paley  on  Con- 
victions it  is  observed,  that  the  earliest  jurisdiction  given  to 
justices  of  the  peace  to  convict  offenders  out  of  sessions  and 
without  a  jury,  was  limited  to  two  offences,  and  in  these  the 
conviction  was  to  be  on  view.  They  were  cases  supposed  to 
require  immediate  action,  being  those  of  forcible  entries  and  of 
riots ;  the  former  regulated  by  2  Rich.  2,  c.  2 ;  the  latter,  by  18 
Hen.  4,  c.  7.  And  as  to  the  latter  it  was  directed  that,  if  the 
rioters  had  departed  before  the  arrival  of  the  justices,  and  so 
the  view  could  not  be  had,  the  inquiry  should  be  by  jury.^ 

§  151.  Continued. — Those  readers  who  are  familiar  with  the 
workings  of  the  criminal  law  will  readily  see,  that,  at  the  pres- 
ent day,  there  is  no  need  of  this  extremely  summary  jurisdiction 
in  these  cases,  or  indeed  in  any  other.  Still  there  are  in  our 
books  a  few  cases  to  be  found  relating  to  this  sort  of  convic- 
tion ;  ^  none,  which  the  author  has  seen,  of  a  very  recent  date. 
In  most  of  our  States,  plainly  this  jurisdiction  does  not  exist,  if 
indeed  it  does  at  the  present  time  in  any.  In  a  certain  sense, 
there  may  seem  to  be  no  reason  why  a  magistrate  should  not 
make  a  record  convicting  an  offender  for  what  is  done  in  his 
presence,  though  without  complaint,  and  without  the  testimony 
of  any  witness ;  because,  it  may  be  presumed,  the  evidence  of 
his  own  eyes  is  as  good  as  the  testimony  of  others.  On  the 
other  hand,  other  persons  present  may  see  what  he  did  not  see; 
and,  for  this  reason,  and  for  several  other  reasons,  such  a 
proceeding  is  as  contrary  to  our  American  institutions  in  gen- 
eral, as  it  is  everywhere  needless. 

1  Palej  Con.  6.  Commonwealth  v.  Eyre,  1  S.  &   R. 

'  Holcomb  V.  CornUh,  8  Conn.  875;    847. 
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I 

§  152.  Conviotlonson  Complaint  or  Infonnation. — This 

US  back  to  the  subject  of  this  chapter.    A  conviction  o 
plaint  or  information  takes  place  when  some  person,  w 
official  or  non-official,  complains  before  the  magistrate 
third  person  has  been  guilty  of  some  petty  offence  whi 
complaint  or  information  sets  out ;  whereupon  the  mag 
issues  his  warrant  for  the  arrest  of  the  person  accused, 
the  accused  person  is  brought  before  this  or  some  other 
trate,  evidence  is  heard,  and,  without  a  jury,  he  is  convic 
discharged  as  the  case  may  require. 

§  153.  Contdnned.  —  It  is  evident  that  this  pcoceedin 
highly  beneficial  one.  It  not  only  expedites  business, 
promotes  substantial  justice.  If  a  poor  and  unknown  ] 
is  arrested  for  some  petty  offence,  and  is  required  to  giv 
for  his  appearance  to  answer  to  an  indictment  which  n 
found  by  a  grand  jury  at  some  future  day,  he  will  oft 
unable  to  furnish  the  bail,  and  so  be  compelled  to  lie  ii 
When  the  time  for  his  trial  comes  he  will  already  perhapi 
suffered  an  imprisonment  greater  than  the  penalty  whic 
law  has  affixed  for  the  offence.  If  he  is  found  to  be  guil 
is  the  victim  of  a  wrong ;  and,  if  he  is  found  to  be  inm 
the  wrong  is  very  great.  But  by  means  of  the  summar 
ceeding,  the  whole  case  is  investigated  at  once,  and  the  pri 
is  discharged  if  found  innocent.  If  found  guilty,  he  ha 
the  right  of  appeal,  and  an  ultimate  trial  before  a  petit  ju 

§  154.  Concluaion.  —  This  jurisdiction,  the  reader  perc 
is  a  statutory  one,  and  the  statutes  differ  somewhat  in  tli 
ferent  States.  Something  concerning  the  proceedings,  ho? 
will  be  said  in  another  part  of  this  volume. 


90 


CHAP.  XYI.]  THB2  ARREST.  §  155 


BOOK  IV. 

THE  TRIBUNAL  AND  ITS  OFFICERS,  AND  THE  ARREST 
AND  PRESENCE  OF  THE  OFFENDER  BEFORE  IT. 


CHAPTER   XVI. 

THE  ARREST. 

'    '  166.  Introdnetloii. 

166-168.  lianner  of  Arrest,  and  Rights  of  the  Parties. 
164-172.  Arrest  without  Warrant,  by  Unofficial  Persons. 
178-186.  Same,  by  the  Officers  of  the  Law. 
187-198.  The  Arrest  under  Warrant 
194-207.  Breaking  of  Doors  and  the  like. 
208, 209.  Under  Search-warrants. 
210-212.  Seizing  of  Goods  in  other  Arrests. 
218-218.  Disposal  of  Arrested  person  and  Goods. 
219-224.  Fugitives  from  Justice. 

§  155.  Nature  of  the  Snbjeot  —  Order  of  the  DisonsBlon. —  The 

subject  of  this  chapter  is  one  of  considerable  delicacy,  and  not 
quite  free  from  difSculty.  Its  leading  doctrines  are  plain  and 
well  established ;  but  there  are  places  at  which  its  minuter  lines 
are  indistinct  and  even  uncertain.  Let  us  examine  it  in  the 
following  order :  I.  Manner  of  the  Arrest,  and  the  Bights  of 
Persons  arrested  and  arresting ;  11.  The  Arrest,  without  War- 
rant, by  Unofficial  Persons  ;  III.  The  Arrest,  without  Warrant, 
by  the  Officers  of  the  Law ;  IV.  The  Arrest  under  Warrant ; 
Y.  The  Breaking  of  Doors,  and  the  like,  to  make  an  Ajv 
rest;  YI.  The  Arrest  of  Persons  and  Ooods  under  Search- 
warrants  ;  YII.  The  Seizing  of  Goods  in  other  Cases  of  the 
Arrest  of  the  Person ;  YIII.  The  Disposal  of  the  Arrested  Per- 
son and  Ooods ;  IX.  Fugitires  from  Justice. 
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I.  Manner  of  the  Arrest^  and  the  Bights  of  Persons  arrestt 

arresting. 

§  156.  Definition  of  Arrest  —  In.  an  old  book  of  consid 
value,  we  have  the  following  definition  of  arrest :  "  An 
(from  arrester^  French,  to  stop  or  stay)  is  the  taking,  atta 
or  seizing  a  person  or  thing,  either  by  a  public  officer  ii 
cution  of  the  command  of  some  court  or  minister  of  just 
by  a  private  person,  according  to  the  command  or  perm 
of  the  law ;  or,  it  is  the  staying  a  judgment  given  by  a  co 
Arrest,  in  thesenseof  the  latterbranch  of  this  definition,  wil 
the  subject  of  a  chapter  further  on.  As  to  the  former  brai 
is  believed  that  modern  use  does  not  employ  the  word  ] 
to  signify  the  seizing  of  mere  goods,  disconnected  from  th 
son  who  is  also  seized.  It  may,  therefore,  with  great€ 
curacy  be  defined  to  be,  the  taking  into  custody  of  a  perse 
a  person  and  his  goods,  in  pursuance  of  some  lawful  comi 
or  authority,  and  for  the  purpose  of  further  legal  proceed 

§157.  What  Restraint  Neceaaary.  —  To  constitute  ana 
it  is  not  ordinarily  sufficient  that  words  of  arrest  be  spc 
there  must  be  something  done  by  way  of  actual  physic 
straint,  though  it  is  enough  if  the  party  arresting  toucl 
other,  "  even  with  the  end  of  his  finger."  ^  So  "  if  a  I 
comes  into  a  room,  and  tells  the  defendant  he  arrests  him 
locks  the  door,  that  is  an  arrest ;  for  he  is  in  custody  oi 
officer."  ^  Likewise,  if  there  is  neither  a  touching  of  the 
son,  nor  other  force  employed  in  the  first  instance,  yet,  i 
party  to  be  arrested  submits  on  being  informed  of  the  intei 
arrest,  nothing  more  is  required,  especially  when  he  is  ii 
power  of  the  officer,  to  make  the  arrest  complete.^  Thus 
the  bailiff,  who  has  a  process  against  one,  says  to  him  whe 
is  on  horseback  or  in  a  coach,  ^  You  are  my  prisoner,  I  hs 
writ  against  you,'  upon  which  he  submits,  turns  back,  or 
with  him,  though  the  bailiff  never  touched  him,  yet  it  is  ai 
rest,  because  he  submitted  to  the  process ;  but,  if  instead  o; 

1  The  Law  of  Arrests,  London,  1742,  v.  Jones,  Cas.  temp.  Hardw.  298 

p.  1.  And  see  Grainger  v.  Hill,  4  Bing. 

s  Genner  v.  Sparks,  6  Mod.  178,  1  212,  5  Scott,  661. 

Salk.  79.  4  Emery  v.  Chesley,  18  N.  H. 

'  Lord  Hardwicke,  C.  J.,  in  Williams  Momy  v.  Chase,  100  Mass.  79, 85 
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ing  with  the  bailiff  he  had  gone  or  fled  from  him,  it  could  be 
no  arrest  unless  the  bailiff  laid  hold  of  him.'^  ^ 

§  158.  "Wiiat  besides  Restraint  —  On  the  other  hand,  restraint, 
it  is  presumed,  does  not  alone  constitute  an  arrest.  At  all 
events,  it  is  the  duty  of  one  seeking  to  arrest  another  to  make 
this  his  purpose  known  ;  ^  unless,  what  will  probably  answer 
instead  of  any  express  announcement,  the  circumstances  are 
such  as  to  render  the  purpose  obvious.^  Indeed  it  has  been 
expressly  laid  down,  in  respect  even  of  an  arrest  by  a  private 
person  without  a  warrant,  that,  where  the  circumstances  are 
such  as  to  make  the  intention  to  apprehend  plain  to  the  mind 
of  him  who  is  to  be  apprehended,  he  need  not  be  told  this  ;  and 
the  arrest  will  be  legal,  and  the  resistance  of  the  arrested  per- 
son illegal,  the  same  as  if  the  purpose  had  been  in  words  an- 
nounced.^ The  question  of  an  officer's  duty  to  make  known 
his  official  character,  or  to  exhibit  his  warrant,  or  to  mention 
why  he  arrests  the  person,  belongs  to  other  parts  of  this  chap- 
ter.« 

§  159.  "What  Violence  Lainrfiil  —  KiUlng  one  oommitting  Felony 
—  Misdemeanor  —  Fleeing  from  Arrest  —  A  person  making   an 

arrest  should  not  use  unnecessary  violence.^  Especially  he 
should  not  needlessly  kill  the  other,  instead  of  arresting  him, 
even  though  the  wrong-doer  is  in  the  act  of  committing  a  felony.*^ 
But,  upon  this  point,  the  following  distinction  exists  :  If  a  man 
is  committing  a  felony,  and  an  officer,  for  instance,  attempts  to 
arrest  him,  yet  he  runs  away,  and  the  officer  calls  on  him  to 
stop,  then,  if  he  will  not  stop,  the  officer  is  justified  in  shooting 
at  him  to  compel  him  to  stop  ;  but,  if  the  offence  is  a  misde- 
meanor, he  has  no  right  to  take  this  extreme  measure.^ 

1  1  Salk.  6th  ed.  79  note,  referring  to  ^  See  post,  §  189-193. 

Homer  v.  Battyn,  Bull.  N.  P.  62.    8.  p.  ^  The  State  v.  Mahon,  8  Harrmg. 

Bussen  r.  Lucas,   1    Car.  &  P.   158;  Del.  668. 

George  v.  Hadford,  8  Car.  &  P.  464,  7  Reg.  v.  Murphy,  1  Crawf.  &  Dix 

Moody  &  M.  244 ;  Berry  v,  Adamson,  C.  C.  20 ;  Gardiner  t;.  Thibodeau,  14 

6  B.  &  C.  528, 2  Car.  &  P.  508 ;  Crim.  La.  An.  732. 

Law,  II.  §  49.  8  Reg.  v.  Dodson,  2  Den.  C.  C.  85, 

^  Mackalley's  Case,  9  Co.  65  a.  and  compare   with  Crim.  Law,  I.  § 

>  Rex  V.  Davis,  7  Car.  &  P.  785.  528,  II.  §  600.    See  also  The  State  v. 

«  Rex  V.   Howarth,  1  Moody,  207.  Roane,  2  Dev.  58 ;  Dill  v.  The  State, 

And  see  Rex  v,  Payne,  1  Moody,  878 ;  25  Ala.  15 ;  Brady  v.  Price,  19  Texas, 

Pew's  Case,  Cro.  Car.  188,  687,  588.  286. 
Apd  see  9  Co.  65  b, 
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§  160.  Continue  —  The  distinction  thus  mentioned  refe 
a  case  in  which  there  is  no  manual  touch,  or  otherwise  an 
rest,  but  the  criminal  flies  to  prevent  contact  with  the  ai 
ing  person.  If,  instead  of  flying,  he  stands  and  resists, 
the  party  having  the  right  to  arrest  may  press  forward  i; 
purpose,  even  though  the  case  be  not  one  of  felony ;  an 
not  desisting  but  still  pressing  forward,  he  is  obliged  to  tak 
life  of  the  other  as  in  self  defence,  he  will  be  justified.^ 

§  161.   Breaking  from  Arrest — When  the  arrest  has 
actually  made,  whether  for  felony  or  misdemeanor;   th< 
the  arrested  person  attempts  to  break  away,  he*  may  be  1^ 
to  prevent  it,  provided  this  extreme  measure  is  necessary. 

§  162.  Uniawfta  Arrest  —  Where  there  is  an  attemp 
unlawful  arrest,  —  as,  for  instance,  where  an  officer  underl 
to  arrest,  without  a  warrant,  and  not  on  fresh  pursuit, 
whose  crime  is  no  more  than  misdemeanor, — the  perso 
whom  the  attempt  is  made  may  lawfully  resist,  though  n 
the  taking  of  lifo;^  and,  if  in  such  resistance  he  takes 
officer's  life, 'his  crime  will  only  be  manslaughter.^  So 
person  thus  unlawfully  arrested  is  justified  in  escaping  i 
can ;  ^  and  an  attempt  to  rearrest  him  will  be  equally  unla 
with  the  first  arrest.^  Such  is  the  general  rule ;  but  there 
circumstances  in  which,  if  the  person  arrested,  submits 
waives  an  objection  which  he  might  have  taken ;  and,  in  t 
circumstances,  he  has  no  right  afterward  to  escape.^ 

§  163.  Biovr  treat  Arrested  Person  —  Rearrest  after  Escap 

1  Morton  v.  Bradley,  80  Ala.  688;  a  part  in  such  resistance;  this 

The  State  r.  Roane,  2  Der.  58 ;  Arthur  considered  by  the  law  as  one  o 

V,  Wells,  2  Mill,  814 ;    The  State  v.  strongest  indications  of  malice,  ai 

Mahon,  8  Harring.  Del.  668.    And  see  rage  of  the  highest  enormity,  coi 

The  State  v.  Fee,  19  Wis.  662.    Mr.  ted  in  defiance  of  public  justice,  ag 

East  says:  "  It  may  be  premised  gener-  those  who  are  under  its  special 

ally,  that,  where  persons  having  author-  tection."    1  East  P.  C.  296. 

ity  to  arrest  or  imprison,  or  otherwise  *  Crim.  Law,  n.  §  600. 

to  advance  or  execute  the  public  justice  *  Crim.  Law,  11.  §  666. 

of  the  kingdom,  and  using  the  proper  ^  Commonwealth  v.  Carey,  12  ( 

means  for  that  purpose,  are  resisted  246. 

in  so  doing,  and  the  party  resisting  is  ^  The  State  v.  Ward,  6  Harring. 

killed  in  the  struggle,  such  homicide  496. 

is  justifiable.    And,  on  the  other  hand,  *  Hex  v.  Curvan,  1  Moody,  182. 

if  the  party  having  such  authority,  and  ?  Xhe  State  v.  Phinney,  42  M 

executing  it  properly,  happen  to  be  884 ;  Wood  v.  Einsman,  6  Vt.  688. 
killed,  it  will  be  murder  in  aH  who  take 
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One  haying  custody  of  an  arrested  person  should  treat  him 
kindlj ;  but,  as  we  have  seen,^  he  may  even  inflict  death  to 
prevent  his  escape,  where  no  other  means  are  available.  A 
fariwriy  an  ofiScer  who  has  a  prisoner  under  arrest  may  tie  him, 
if  this  is  necessary ;  and  it  is  laid  down,  that,  where  the  officer 
acts  honestly  and  from  pure  motives,  he  is  to  be  himself  the 
sole  judge  of  the  necessity  of  such  a  measure  as  this.^  If,  then, 
having  arrested  the  prisoner  lawfully,  the  latter  breaks  away^ 
he  may  retake  him,  without  any  fresh  warrant;^  and  this  has 
been  held  to  be  so  even  where  the  officer  has  consented  to  the 
escape.^ 

n.    The  Arresty  without  Warranty  by  Unofficial  Persons. 

§  164.  Crime  not  to  Arrest  one  committing  Felony. —  We  saw, 
in  the  work  on  the  Criminal  Law,^  that,  if  a  man  sees  a  treason 
or  felony  committed,  and  does  not  endeavor  to  arrest  the  of- 
fender or  bring  him  to  justice,  he  commits  thereby  the  crime  of 
misprision  of  treason  or  felony.  This  crime  is  a  misdemeanor. 
In  tiie  language  of  an  old  book :  ^'  All  persons  wliatsoever,  who 

^  Ante,  §  161.  second  arrest,  in  order  that  the  offender 

*  The  State  r.  Stalcnp,  2  Ire.  60.  may  be  brought  to  justice ;  and,  where 

*  Cooper  V,  Adams,  2  Blackf.  294.  a  person  has  been  convicted  of  a  crime, 

*  Commonwealth  v.  Sheriff,  1  Grant,  and  committed  in  execution  until  he 
Pa.  1S7.  Chitty,  treating  of  this  topic,  pay  the  fine,  and  is  suffered  by  the 
says :  "  It  is  clearly  agreed  by  all  the  oficer  to  escape,  the  of&cer  is  bound 
books,  that  an  officer,  making  a  fresh  to  retake  him."  1  Chit  Crim.  Law, 
pursuit  after  a  prisoner  who  has  been  61.  When  we  look  at  this  question  as 
arrested,  and  has  escaped  through  his  one  of  principle,  we  see  that  the  wax^ 
negligence,  may  retake  him  at  any  time,  rant  of  arrest  authorizes  the  officer  to 
whether  he  find  him  in  the  same  or  do  two  things;  first,  to  take  the  prison- 
a  difierent  county,  without  raising  hue  er  into  custody ;  secondly,  to  hold  him 
and  cry;  because,  as  the  liberty  ob-  until  he  is  lawAiIly  discharged.  Now, 
taioed  by  the  prisoner  is  wholly  owing  if,  after  an  arrest,  the  officer  consents 
to  his  own  wrong,  there  is  no  reason  to  let  the  prisoner  go,  tlys  is  not  a  law- 
why  he  should  be  allowed  to  derive  M  discharge,  and  he  and  the  prisoner 
any  advantage  ftom  it.  But  where  alike  comthit  each  an  offence  against 
the  officer  has  voluntarily  suffered  a  the  criminal  law,  if  he  goes.  The  war- 
prisoner  to  escape,  it  is  said  by  some  rant  has  not  spent  itself,  the  prisoner  is 
that  he  can  no  more  justify  the  retak-  not  lawfully  released  from  its  restrain- 
ing him  than  if  he  had  never  had  him  ing  power ;  and,  though  the  officer  has 
in  custody  before ;  because  by  his  own  committed  an  offence,  it  is  a  rule  in  the 
consent  he  has  admitted  that  he  has  criminal  law  that  the  guilt  of  one  person 
nothing  more  to  do  witli  him.  It  should  does  not  take  away  the  guilt  of  another, 
seem,  however,  that  the  misconduct  or  confer  privileges  on  the  other. 

of  t^p  officer  ought  not  to  prevent  a       *  Crim.  Law,  I.  §  662  et  seq. 
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are  present  when  a  felony  is  committed,  or  a  dangero 
given  [which,  if  the  wounded  person  dies,  will  am< 
felony],  are  obliged  to  apprehend  the  offender ;  other 
are  liable  to  be  fined  and  imprisoned  for  the  negle< 
they  were  under  age  at  that  time."  ^ 

§  165.  Right  to  Arrest — Felony — Attempted  Felony 

meanor. — Of  course,  therefore,  the  duty  carries  wit 
right,  and  any  one  who  is  present  in  such  circumstaii 
make  the  arrest.^  It  is  also  a  duty  of  precisely  the  sam< 
the  neglect  of  which  is  attended  by  the  same  consequ 
interfere  to  prevent  the  commission  of  a  felony  or  ti 
and  this  duty,  in  like  manner,  carries  with  it  the  righ 
sequently,  though  an  attempt  to  commit  a  felony  ii 
meanor,  and  not  felony,  yet,  if  a  man  finds  another  att 
to  commit  a  felony,  he  may  arrest  him.^ 

§  166.  Rig^t  to  Arrest  for  Misdemeanor,  continued.  — 

probably  as  far  as  duty^  in  the  strictest  sense  of  the  wo 
pels  private  persons  to  make  arrests  without  warrai 
these  circumstances,  where  they  are  indictable  if  thej 
act,  they  have  rights,  not  easily  defined,  exceeding  thos 
attend  them  when  the  law  merely  permits  the  arrest 
using  the  word  duty  in  tlie  milder  sense,  ^^it  is  tl 
of  every  good  citizen  to  endeavor  to  suppress  a  riol 
when,  he  finds  a  mistaken  multitude  engaged  iu^treai 
practices,  to  the  subversion  of  all  peace  and  good  orde 
protected  by  law  in  coming  forward  with  other  well-d 
characters,  to  repel  tliem  by  force."  ^  Wherefore  a  rij 
quell  a  treasonable  riot  is  lawful.^  Moreover,  in  the  w 
Blackstojie,  "  Affrays  may  be  suppressed  by  any  private 
present,  who  is  justifiable  in  endeavoring  to  part  the 
tants,  whatever  consequence  may  ensue.  But  more  esp 
the  constable,  or  other  similar  officer,  however  denomin£ 
bound  to  keep  the  peace ;  and,  to  that  purpose,  may  breal 
doors  to  suppress  an  affray,  or  apprehend  the  affrayers 

^  Law  of  ArrestSy  200.    And  see  1  ^  Rez  u.  Hunt,  1  Moody,  93 

Chit.  Crim.  Law,  16.  cock  v.  Baker,  2  B.  &F.  260;  1 

2  Phillipfl  V.  Trull,  11  Johns.  486;  McGregor,  3  Vroom,  70. 

Eeenan   v.  The    State,   8  Wis.  132;  ^  Respublica     v.    Montgom 

Long  17.  The  State,  12  Ga.  293.  Yeates,  419,  421. 

8  Crim.  Law,  I.  §  652  et  eeq.  «  Rex  r.  Wigan,  1 W.  Bl.  47. 

96 


CHAP.  XVI.]  THE  ARREST.  §  168 

may  either  carry  them  before  a  justice,  or  imprison  them  by  his 
own  authority  for  a  convenient  space  till  the  heat  is  over ;  and 
may  then  perhaps  also  make  them  find  sureties  for  the  peace."  ^ 
The  obvious  propriety  of  things,  and  the  circumstances  of  most 
cases,  practically  preclude  the  action  of  mere  individuals  for 
the  suppression  of  this  class  of  disorders ;  for  ordinarily  some 
officer  of  the  law  will  lendr'counsel  and  direction,  and,  as  far  as 
the  law  permits,  protection,  to  what  is  done  by  mere  private 
individuals.  Still  the  law  is,  that  ^'  any  person  whatever,  if 
an  afiray  be  made  to  the  breach  of  the  peace,  may,  without  a 
warrant  from  a  magistrate,  restrain  any  of  the  offenders,  in  order 
to  preserve  the  peace ;  but,  after  there  is  an  end  of  the  affray, 
they  cannot  be  arrested  without  a  warrant."  ^  And  although 
such  restraint  will  not  always  be  by  way  of  an  actual  arrest, 
and  the  taking  of  the  offender  to  prison  or  into  the  presence  of 
the  magistrate,  yet  it  may  be,  and  in  some  cases  ought  to  be. 
A  plea  of  justification,  in  such  a  case,  where  the  party  arresting 
is  sued  for  the  arrest,  must  contain  a  direct  averment  that  there 
was  an  afiray  or  breach  of  the  peace  continuing  at  the  time  of 
the  arrest ;  or,  if  it  had  subsided,  that  there  was  a  well-founded 
apprehension  of  .its  renewal.^ 

§  167.  Misdemeanor,  oonttaued  —  Taken  in  the  Act — And  the 
rule  which  controls  the  matter  of  arrest,  by  private  persons,  in 
cases  of  affray  and  the  like,  applies  also,  in  one  respect,  in  all 
other  misdemeanors ;  namely,  that  a  private  person  (and  the 
same  is  true  of  an  officer),  acting  without  a  warrant,^  cannot 
make  the  arrest  for  a  misdemeanor  committed  on  an  occasion 
which  has  already  passed.^ 

§  168.  Felony  and  Treason — "When  Arrest  made. — In  felonies 

and  in  treason,  however,  the  rule  is  different ;  and  it  is,  that, 
if  the  offence  has  been  in  fact  committed,  and  the  private  per- 
son has  reasonable  cause  to  suspect  a. particular  person  to  be 
guilty  of  its  commission,  he  may,  acting  in  good  faith,  arrest 
such  person ;  and  he  will  not  be  liable,  either  in  a  civil  or 
criminal  prosecution,  should  the  suspicion  prove  unfounded.^ 

1  4  Bl.  Com.  146.  &  Fox  v.  Gaunt,  8  B.  &  Ad.  798.  See 

*  Philipps  V.  Trull,  11  Johns.  486.  Mathews  v.  Biddulph,  4  Scott,  N.  R. 

»  Price  r.  Seeley,  10  CI.  &  F.  28.  64, 1  Dowl.  n.  8. 216 ;  Butler  w.  Turiey, 

And  see  Knot  o.  Gay,  1  Root,  66.  2  Car.  &  P.  686. 

«  Ante,  §  162.  «  Ledwith  v.  Catchpole,  Cald.  291 ; 
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But  if  the  offence  has  not  in  fact  been  committed  by 
he  may  be  compelled,  on  a  civil  sait,  to  pay  damage 
party  arrested,  however  strong  or  reasonable  may  ha 
his  suspicions.^    Yet  possibly  such  a  matter  may  be  s 
mitigation  of  damages.^    The  doctrine  of  this  section 
to  all  felonies,  even  to  petit  larceny.^ 

§  169.  Idmit  of  the  Dootrme  aa  to  Misdemeanor. —  The 

ing  question  under  this  sub-title  is,  whether  the  sac 
which  private  persons  have  to  arrest  those  who  are  enj 
affrays  and  riots,  extends  also  to  other  misdemeanor 
what  others ;  the  arrests  being  made  while  the  offeuc 
in  the  actual  perpetration  of  crime.  When  the  cri 
felony,  we  should  remember,  the  law  casts  upon  all 
present  the  duty  to  make  the  arrest,  and  punishes  the 
of  this  duty  by  fine  and  imprisonment.^  No  one  suppc 
duty  extends  to  cases  of  misdemeanor ;  therefore  we  £ 
inquiring  after  the  mere  right.  In  the  old  book  on  "  T 
of  Arrests,"  from  which  we  have  made  some  previous 
tions,^  we  read  as  follows :  "  Any  private  person  may  \ 
common  notorious  cheat,  going  about  in  the  country  wi 
dice,  and  being  actually  caught  playing  with  them,  in  c 
have  him  before  a  justice  of  the  peace ;  for,  as  the  disc 
ment  of  such  offenders  is  for  the  public  good,  the  rest 
private  persons  from  arresting  them  without  a  warrant 
magistrate  would  be  consequently  prejudicial,  because  ii 
give  them  an  opportunity  of  escaping,  and  continuiii] 
offences  without  punishment.  And  for  the  same  rea 
arrest  of  an  offender  by  a  private  person,  for  any  crime 
dicial  tP  the  public,  seems  to  be  justifiable."  ^  And  H 
says:  ^^It  is  holden  by  some,  that  any  private  perso 

Btockway  v.  Crawford,  8  Jones,  N.  C.  984 ;  Allen  ».  Wright,  8  Car.  i 

488 ;   HoUey  v.  Mix,  8  Wend.  850 ;  Davis  v.  Russell,  2  Moore  &  ] 

Wakely  v.  Hart,  6  Binn.  816;  Com-  Bing.  854;  Cowles  v.  Dunbai 

monwealth  v.  Deacon,  8  S.  &  R.  47 ;  &  F.  565. 

Wrexford  v.  Smith,  2  Root,  171 ;  Ash-  2  Sugg  v.  Pool,  2  Stew.  & 

ley's  Case,  12  Co.  90 ;  Long  v.  The  Rogers  v.  Wilson,  Minor,  407. 

State,  12  Ga.  298;  The  State  t;.  Roane,  ^  People  v,  Adler,  8  Park( 

2  Dev.  58 ;   Reuck  v.   McGregor,   8  249. 

Vroom,  70.    See  post,  §  181.  «  Ante,  §  164. 

^  Holley  V,  Mix,  supra ;  Wakely  v.  ^  See  ante,  §  156,  note. 

Hart,  supra ;  Findlay  v.  Bniitt,  9  Fort.  ^  Law  of  Arrests,  204,  205. 
195;  Adams  v.  Moore,  2  Selw.  N.  F. 
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lawfully  arrest  a  suspicious  night-walker,  and  detain  him  till 
he  make  it  appear  that  he  is  a  person  of  good  reputation.  Also 
it  hath  *  been  adjudged,"  &c.,  repeating  the  statement  of  the 
law  substantially  as  it  is  given  in  the  above  quotation.  ^ 

§  170.  Continued. — Likewise  it  has  been  adjudged,  that,  if  a 
person  commits  a  forcible  entry  amounting  to  a  breach  of  the 
peace,  in  the  presence  of  a  constable,  he  may  be  taken  into 
custody  by  the  latter  without  a  warrant ;  and  he  cannot  main- 
tain an  action  against  a  bystander  for  directing  the  constable  to 
perform  his  duty.  But  the  right  of  the  bystander,  where  there 
is  no  officer  of  the  law  present,  may  not  necessarily  be  the 
same.^  And  in  other  classes  of  cases  there  is  still  wider  room 
for  doubt.* 

1  2  Hawk.  P.  C.  c.  12,  §  20.  tempting  to  commit  a  felony,  the  at- 

'  Dearconrt  t;.  Corbishley,  6  Ellis  &  tempt  being  at  common  law  a  mere 

B.  188,  32  £ng.  L.  &  £q.  186.    And  misdemeanor.    Beyond  this,  the  case 

see,  in  connection  with  this  case,  and  as  which  he  deems  the  leading   one  i« 

perhape  shedding  some  light  on  this  Holyday  v.  Oxenbridge,  Cro.  Car.  284. 

matter,  Wheeler  v.  Whiting,  9  Car.  &  This  case  he  states  as  follows :  "  In  an 

P.  262 ;  Coward  v.  Baddeley,  4  H.  &  N.  action  of  trespass,  &c.,  the  defendant 

478;   Reg.  r.  Phelps,  Car.  &  M.  180;  pleaded  that   the  plaintiff  communiter 

Noden  v.  Johnson,  16  Q.  B.  218,  2  Eng.  t»u«  Jiiit  an  ill  trade  called  cheating  at 

L.  &  Eq.  201 ;  Mackaley's  Case,  Cro.  play  with   false  dice  and  defhiuding 

Jac.  279 ;    Spalding  v,  Preston,  21  Vt.  people  of  their  money ;  that  he  went  to 

9 ;  Rex  v.  Curran,  8  Car.  &  P.  397.  a  house  where  he  found  the  defendant 

*  Mr.  Greayes,  an  able  English  writer,  and  one  Arnold,  unexpert  in  such  play, 

in  an  article  originally  published  in  the  and  induced  them  to  play  at  dice  with 

•'  Law  Times,"  and  reprinted   in  the  him  for  money,  and  the  plaintiff  play- 

8d  ed.  of  Cox  &  Saund.  Crim.  Law  ing  with  them  '  with  false  dice  subtilly 

Consolidation  Acts,  Int.  p.  Ixi.,  con-  conveyed  by  the  plaintiff  (divers  sums 

tends,  both  on  principle  and  authority,  of  the  defendants'  money /also  etfraudu- 

"that,"  in  all  cases,  "  where  a  party  is  lenter  depredatis)'  would  have  sought 

caught  in  the  act  of  committing  any  to  escape ;  but  the  defendant,  knowing 

misdemeanor,  he  may  be  arrested  by  certainly  that  he  was  deceived  by  the 

any   private   person  '*    who    may    be  cheating  with  false  dice,  moilker  manus 

present,  the  same  as  in  cases  of  felony,  imposuit  on  the  plaintiff  to  take  him  be- 

He  does  not  claim  that  any  one  de-  fore  a  justice  to  be  examined  concern- 

daion    has  ^  established   this   doctrine  ing  the  said  offence;  and  that  the  justice 

in  terms  as  thus  stated;   for,  in  the  examined  him  and  bound  him  to  ap- 

nature  of  things,  a  case  on  this  subject  pear  at  the  sessions,  where  he  was  con- 

could  go  no  further  than  its  particular  victed  of  the  said  offence.    On  demur- 

&cts,  therefore  it  could  not  establish  rer  to  this  plea,  it  was  objected  that 

any  rule.      See  Bishop    First   Book,  'one  cannot,  without  an  officer,  for  any 

§  174>181,  463-472.     But  he   deems  cause,  and  that  upon  his  own  suspicion 

this  to  be  the  fair  result  of  the  col-  only,  arrest  or  stay  any  person  unless 

lected  authorities.    In  support  of  this  in  felony.'    But  all  the  court  (the  chief 

Tiew,  he  adduces  the  doctrine  stated  justice  being  absent)  held  'the  plea  to 

ante,  §  165,  that  a  private  person  may  be  good ;  for  it  is  shown  that  he  was  a 

arrest  without  warrant  one  who  is  at-  common  cheater  and  that  he  cozened 
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§  171.  Continued. — Looking,  then,  at  the  reason  of 
where  we  find  it  imperfectly  settled  and  somewhat  uuc 

with  false  dice    [see  Crim.   Law  11.  [supra,  this  was  a  case  wher 

1 156],  and  therefore  the  defendant  led  arrested  another  about   to 

^im  to  a  justice  of  the  peace ;  and  it  afSmj  in  which  he  had  been 

appears  by  the  plea  that  there  was  and  the  arrest  was   adjudgi 

good  cause  for  staying  him ;  for  he  was  was  decided ;  the  only  reaso: 

afterwards'  convicted  of  that  offence,  elusion  seems  to  be,  that  th< 

And  it  is  pro  bono  publico  to  stay  such  arrest  applies  to  all  misdemea 

offenders.'  *'     The  writer  goes  on  to  wherever  the  offender  is  cau 

observe,  that  this  case  "  has  never  been  act."  p.  Ixx.     I  think,  in  r 

questioned;  and,  on  the  contrary,  it  must  distinguish  between  m 

has  been  sanctioned  by  very  great  au-  ors.    Could  it  be  contended 

thority."    He  refers  to  Fox  v.  Gaunt,  man  who  might  see  another  s 

8  B.  &  Ad.  798 ;  Timothy  v.  Sampson,  6  of  intoxicating  liquor  without 

Tyr.  244 ;  Ingle  v.  Bell,  1  M.  &  W.  516 ;  in  States  where  a  statute  m; 

Cohen  v.  Huskisson,  2  M.  &.  W.  477 ;  an    act    an    indictable    misc 

Webster  v.  Watts,  11  Q.  B.  811;  Hand-  might  therefore,  without  coi 

cock  V.  Baker,  2  B.  &  P.  260.    And  he  warrant,  arrest  the  ofiender  f 

refers  to  Hawkins  and  the  Year  Books  him  before  a  magistrate  ?    It 

to  show  that  this  was  also  the  ancient  me  that  such  a  proceeding  < 

doctrine.    At  the  same  time,  I  fail  to  be  of  public  benefit,  and  therel 

discover   cases  which    cover    what  I  not  be  legally  justified.    On  t 

should  deem  to  be  every  class  of  mis-  hand,  if  a  female  night-walkf 

demeanors.    Yet  on  this  point  it  is  fair  be   caught  practising  her  se 

to  quote  the  learned  writer's  words :  there  would  be  great  reason  1 

"  When  we  find  that  all  misdemeanors  her  arrest.    But  there  are  per 

are  of  the  same  class  [in  reason,  are  deem  that  one  of  these  forms  • 

they  1  ] ;   that  it  is  impossible  to  dis-  tion  is  as  bad,  and  requires  as 

tinguish  in  any  satisfactory  way  be-  be  put  a  stop  to,  as  the  other, 

tween  one  and  another  [is  it  ?  ] ;   and  this  to  be  so,  there  still  appea] 

that  in  the  only  case  (Fox  v.  Gaunt,  difference.    In  the  one  case,  t 

supra)  where  such  a  distinction  was  is  mcdum  prohibitum  only ;  in  t 

attempted,  the  court  at  once  repudiated  it  is  malum  in  se.    Or,  suppose 

it;  and  when,  on  the  question  whether  be  deemed  malum  in  »e;  in  the 

a  party  indicted  for  a  misdemeanor  was  you  stop  a  continuing  evil ;  in  t 

entitled    to  be  discharged  on    habeas  an    evil  merely  in  the  partic 

carpuSf  Lord  Tenterden,  C.  J.  said,  in  stance,  or,  at  least,  one  which 

delivering  the  judgment  of  the  court,  be  checked  by  the  arrest,  but  w! 

*  I  do  not  know  how,  for  this  purpose,  being  personal  to  the  offender, 

to  distinguish   between    one  class  of  carried  on  by  an  agent.    Thi 

crimes  and  another.    It  has  been  urged  ranked,  in  the  law,  as  a  nuisai 

that  the  same  principle  will  warrant  an  other  is   not.      But,  let   iis 

arrest  in  the  case  of  a  common  assault,  another  sort  of  public  nuisano 

That  certainly  will  follow :'  (Ex  parte  man  is  carrying  on  a  manufactc 

Scott,9B.  &C.446.)  And  when,  above  which  unpleasant  smells  are  i 

all,  the  same  broad  principle  that  it  is  emitted,  and  which  may  be  .an 

for  the  common  good  that  all  offenders  able  nuisance,  will  any  private 

should  be  arrested,  applies  to  every  be  justified  in  arrestiDg  him 

misdemeanor,  and  that  principle  has  complaint  or  warrant,  and  taki 

been  the  foundation  of  the  decisions  before  a  magistrate  ?    Such  a  | 

from  the  earliest  times,  and  was  the  ing  would  be  wholly  unnecess 

ground  on  which  Timothy  v.  Simpson  would  tend  to  promote  public  < 
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authority,  we  have  the  following.  If  a  person  is  present  when 
another  is  committing  a  crime,  it  is  incumbent  on  him  to  do 
something  to  prevent  the  crime,  and,  failing  in  this,  to  bring 
the  criminal  to  justice.  When  the  crime  is  felony  or  treason, 
the  duty,  as  we  have  seen,  is  accompanied  with  the  penalty  of 
fine  and  imprisonment  for  its  neglect.  But  when  the  crime  is 
of  a  lower  grade,  and,  in  one  sense,  the  duty  is  a  mere  moral 
one,  the  reason  of  the  thing  would  seem  to  be,  that  the  law  will 
permit  the  person,  if  he  is  disposed,  to  discharge  this  moral 
duty,  by  interfering  to  prevent  the  commission  of  the  crime,  or 
to  arrest  the  criminal,  or  both.  Yet  the  law  might  not  allow 
this  duty  to  be  carried  to  all  lengths.  If  the  thing  done  was 
merely  malum  prohibitum,  not  being  malum  in  96,  or  was  of  a 
nature  not  immediately  disturbing  the  public  repose,  and  not 
ofiending  public  morals,  or  the  like,  so  injudicious  would  it  be 
to  make  the  arrest  without  a  warrant,  by  a  private  person,  when 
no  perceptible  harm  would  come  from  the  delay  necessary  to 
call  in  public  authority,  that  the  courts  could  hardly  be  expected 
to  sanction  such  an  arrest.  Indeed,  it  is  very  uncertain  how 
far  the  courts  would  go,  in  the  midst  of  any  facts  standing  on 
this  shadowy  ground  of  legal  doubt. 

§  172.  Aattist  Offloen.  —  The  right  and  duty  of  private  per- 
sons to  assist  officers  in  making  arrests  is  matter  to  be  consid- 
ered, in  connection  with  our  discussion  of  arrests  by  officers, 
under  succeeding  sub-titles. 

in.  The  Arrest,  without  Warrant,  by  the  Officers  of  the  Law. 
§  173.  Compared  with  Private  Fenons.  —  The  most  obvious 

proposition  under  this  sub-title  is,  that,  whenever  the  circum- 
stances of  a  case  would  justify  a  private  person  in  making  an 
arrest  without  a  warrant,  they  will  equally  justify  a  constable, 

aoce  rather  than  check  it ;  and  it  would  books  of  reports  would  contain  cases  in 

be  difficult  to  suppose  that  the  law  which  arrests  would  appear  to  have 

ooald  gire  it  countenance.    It  seems  to  been  actually  made  in  those  circum- 

me,  therefore,  impossible  to  say  that  stances  In  which,  according  to  the  views 

the  right  of  private  persons  to  arrest  thus  stated,  they  would  seem  to  be  of 

without  warrant  extends  to  every  mis-  evil  tendency.    And  see  McLennon  v, 

demeanor.     And  the  common  under-  Richardson,  16  Gray,  74 ;  Donovan  v. 

standing  of  the  profession  and  man-  Jones,  86  N.  H.  246 ;  Commonwealth  v. 

kind  must  have  been  so  from  the  early  Carey,  12  Cush.  245 ;  post,  §  188, 184, 

periods  of  oar  law  until  now ;  else  our  note. 
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sherifiF,  or  watchman.^  How  much  furflier  the  right  of  these 
officers  goes  we  shall  consider  after  we  have  taken  a  view  of  the 
law  relating  to  — 

§  174.  The  Office  of  Justice  of  the  Peace :  — 

.  Origin  of  the  Office — Barly  Duties. —  In  very  ancient  times,  in 

England,  there  were,  in  every  county,  chosen  by  the  people, 
eonservators  of  the  peace,  whose  office  it  was,  as  Lord  Coke 
observes,^  "  to  conserve  the  king's  peace,  and  to  protect  the 
obedient  and  innocent  subjects  from  force  and  violence."  This 
was  by  the  common  law ;  and,  upon  this  state  of  things  came, 
in  1827,  Stat.  1  Edw.  8,  c.  16,  as  follows :  "  For  the  better 
keeping  and  maintenance  of  the  peace,  the  king  will,  that  in 
every  county  good  men  and  lawful,  which  be  no  maintainers  of 
evil,  or  barrators  in  the  county,  shall  be  assigned  to  keep  the 
peace."  "  From  which  act,"  it  is  said  in  Burn's  Justice,'  "  we 
are  to  date  that  final  alteration  in  our  constitution,  whereby 
the  election  of  conservators  of  the  peace  was  taken  from  the 
people,  and  translated  to  the  assignment  of  the  king.  By  this 
statute,  however,  at  first,  no  other  power  was  given  but  that 
of  keeping  the  peace  ;  the  more  honorable  title  of  justices  even 
was  not  conferred,  the  parties  elected  being  still  only  called 
conservators,  wardens,  or  keepers  of  the  peace.  But  the  very 
next  year,  the  form  of  the  commission  was  enlarged,  and  con- 
tinued still  further  to  be  enlarged,  both  in  that  king's  reign,  and 
in  the  reign  of  almost  every  other  succeeding  prince,  until  the 
thirtieth  year  of  the  reign  of  Queen  Elizabeth,  when,  by  the 
number  of  the  statutes  particularly  given  in  charge  therein  to 
the  justices,  many  of  which,  nevertheless,  had  been  a  good 
while  before  repealed,  and,  by  much  vain  repetition  and 
other  corruptions  that  had  crept  into  it,  partly  by  the  miswriting 
of  clerks,  and  partly  by  the  untoward  huddling  of  tilings 
together,  it  was  become  so  cumbersome  and  foully  blemished 
that  of  necessity  it  ought  to  be  redressed.  Which  imperfec- 
tions being  made  known  to  Sir  Charles  Wrey,  then  Lord  Chief 
Justice  of  the  King's  Bench,  he  communicated  the  same  to  the 
other  judges  and  barons,  so  as,  by  a  general  conference  had 
amongst  them,  the  commission  was  carefully  refined  in  the 

1  2Hawk.  P.  C.  c.  18/§1.  'Burn    Just.    tit.  Justices    of  the 

s  2  Inst.  658.  Peace. 
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Michaebuas  term,  1590 ;  and,  being  then  also  presented  to  the 
Lord  Chancellor,  he  accepted  thereof,  and  commanded  the  same 
to  be  used  ;  which  continues  with  very  little  alteration  to  this 
day." 

§  175.  Their  Later  Powers.  —  Beading  on  in  this  place  we 
have  the  following :  "  This  commission  consists  of  two  parts, 
or  two  different  assignments.  By  the  first  assignment,  any  one 
or  more  justices  have,  not  only  all  the  ancient  power  touching 
the  peace,  which  the  conservators  of  the  peace  had  at  the  com- 
mon law,  but  also  that  whole  authority  which  the  statutes  have 
since  added  thereto.  The  second  assignment  defines  their 
powers  in  Sessions."  ^ 

§  176.  How  as  to  Common  laaw  Authority.  —  The  result  of  all 

this  is,  that,  when  our  forefathers  came  to  this  country,  bring- 
ing with  them  so  much  of  the  law  of  England,  statutory  and 
common,  as  was  adapted  to  their  new  situation  and  circum- 
stances, they  made  the  law  of  England,  as  thus  stated,  apart  of 
their  unwritten  law.^  At  the  same  time,  it  is  believed  that  the 
judges  in  many  of  our  States  look  chiefly  to  their  own  statutes 
to  determine  the  authority  of  justices  of  the  peace ;  while,  on 
principle,  and  according  to  the  practice  in  other  States,  the 
statutory  enumeration  should  not  be  held  to  exclude  the  com- 
mon-law powers,  except  in  so  far  as  it  is  repugnant  to  them. 
In  Massachusetts,  in  accordance  with  a  rule  of  statutory  inter- 
pretation which  may  be  deemed  local  to  this  and  a  few  other  pf 
the  States,^  Sewall,  J.  observed :  ^^  The  statutes  which,  since 
the  present  Constitution,  have  been  enacted  on  this  subject,  have 
enumerated  very  particularly  the  powers  and  duties  of  justices 
of  the  peace,  both'  in  civil  and  criminal  matters.  *And  this 
enumeration  is  so  complete  as  to  leave  very  little,  if  any,  occasion 
of  recurring  to  the  ancient  English  statutes,  for  the  powers  of 
this  office ;  and  perhaps  the  enumeration  itself  may  be  construed 
to  preclude  such  recurrence  for  the  purpose  of  inferring  any 
power  not  enumerated."  * 

§  177.  Power  to  Arrest  penonaUy  —  To  iseae  his  "Warrant. — 

1  See  also  4  Inst.  171.    The  reader       ^  Commonwealth  v.  Leach,  1  Mass. 
will  find  the  commission  in  tvdl  in  Bum    59. 

Just.  tit.  Justices  of  the  Peace.    And       >  Orim.  Law,  I.  §  197-200. 
•ee  ante,  1 149.  *  Commonwealth  v,  Foster,  1  Mass. 

488,490. 
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There  are  in  the  books  passages  which  seem  to  imply,  that  a 
justice  of  the  peace  may  arrest,  by  his  own  manual  force, 
offenders  against  the  laws,  under  circumstances  in  which  the 
arrest  could  not  be  made  by  a  private  individual.^  Perhaps 
this  may  have  been  so  anciently,  before  the  office  of  a  justice 
became  so  far  judicial  as  it  is  at  present ;  and  possibly  it  is  so 
even  now.  But  justices  of  the  peace  are  now  provided  with 
under  officers  whom  they  are  to  command,  and  their  regular 
course  of  proceeding  is  to  issue  their  verbal  order  or  their  war- 
rant, and  not  to  serve  as  servant  to  themselves.  Therefore 
^'  it  is  a  general  rule,  that,  where  any  statute  gives  a  justice  of 
the  peace  jurisdiction  over  any  offence,  or  power  to  require  a 
person  to  do  a  certain  thing  mentioned  in  the  statute,  by  im- 
plication it  gives  a  power  to  the  justice  to  grant  his  warrant  to 
bring  the  person  accused  of  such  offence,  or  the  person  that  is 
compellable  to  do  the  thing  ordained  by  the  statute.  For  to 
what  purpose  would  it  be,  to  give  the  justice  authority  to 
require  any  person  to  do  a  thing,  if  ho  had  not  power  to 
compel  the  person  to  come  before  him,  in  order  to  proceed 
therein  ?  "  ^ 

§  178.  Keep   the  Peace  —  LiBue  "Warrant,  oontinned  —  Verbal 

Order  to  Arrest —  When,  therefore,  a  justice  of  the  peace  is 
commanded  by  statute  to  keep  the  peace,  by  construction  he  is 
authorized  to  call  upon  his  officers  and  upon  private  individuals 
for  such  assistance  as  the  nature  of  his  office  and  the  particu- 
lar circumstances  render  it  incumbent  on  them  to  perform. 
And  Hawkins  says :  ^'  It  seems  that  any  such  justice  may  law- 
fully, by  word  of  mouth,  authorize  any  one  to  arrest  another, 
who  shall  be  guilty  of  any  actual  breach  of  the  peace  in  his 
presence,^  or  shall  be  engaged  in  a  riot  in  his  absence."  ^  As 
to  this,  while,  in  England,  under  the  ancient  law,  a  justice  of 
the  peace  may  direct  his  warrant  to  a  private  individual  who  is 
therefore  authorized  to  serve  it,  in  many  of  our  States  he  can- 
not, though  in  others  he  can ;  ^  and  it  is  not  probable  the  courts 
would  hold,  that  he  can  verbally  empower  one  to  go  and  arrest 

'  See  Law  of  Arrests,  171 ;  Holcomb       *  Commonwealth   v.   McGahey,  11 

V.  Cornish,  8  Conn.  876.  Gray,  194. 

a  Law   of  Arrests,    172.    And    see       *  2  Hawk.  P.  C.  c.  18,  §  14. 
Grim.  Law,  I.  §  188, 186  and  note.  &  See  post,  §  188. 

104 


CHAP.  XVI.]  THE  ARREST.  §  181 

another,  when  he  could  not  confer  the  [>0W|er  hj  written  war- 
rant. 

§  179.  When  VTarrant  Heoemuay.  —  If  an  offence  is  committed 
in  the  court  of  a  magistrate,  in  his  presence,  he  may  verbally 
authorize  the  attending  officer  to  take  the  offender  into  custody  ; 
no  warrant  being  necessary  in  the  first  instance.^  Likewise,  if 
an  arrest  is  made  without  warrant,  in  a  case  where  such  an 
arrest  is  lawful,  and  the  offender  is  brought  before  a  magistrate, 
the  latter  may  take  jurisdiction  and  proceed  to  judgnient  with- 
out issuing  a  warrant  of  arrest.  For  '^  why  issue  a  warrant  for 
the  apprehension  of  a  party  already  in  custody  ?"'''  But  a 
written  complaint  or  information  against  the  party,  setting  out 
his  offence,  is  as  necessary  in  such  a  case  as  in  any  otlier.^ 

§  180.  Continued.  —  This  view  of  the  matter  leaves  it  still 
uncertain  to  precisely  what  extent  justices  of  the  peace  can 
authorize  arrests  without  warrant.  This  and  some  other  like 
questions  will  in  some  States  be  found  answered  on  consulting 
the  statutes ;  and,  where  the  question  depends  upon  the  com- 
mon law,  tlie  practical  difficulties  will  be  found  to  be  less  than 
the  theoretical. 

§  181.  Arresti  without  Warrant  hy  Sheriffs,  Constables^  Po- 
lice Officers  J  and  the  like  :  — 

Conservaton  of  the  Peace  —  Paet  Offenoe  —  Miedemeanor  — 
Felony.  —  The  sheriff  is,  ex  officio,  a  conservator  of  the  peace.^ 
So,  in  a  measure,  are  constables,  watchmen,  and  other  like 
officers.  There  may  be  some  difference  in  the  powers  of  these 
several  officers  to  make  arrests  ;  if  so,  the  differences  are  not 
very  distinctly  laid  down  in  the  common  law.     On  this  subject, 

1  Lancaster  v.  Lane,  19  HI.  242.    In  bring  him  into  court.    It  would  haye 

thia  case,  an  assault  had  been  commit-  been  a  useless  act  to  have  issued  a 

ted  in  the  presence  of  a  justice  of  the  warrant.  The  magistrate  had  the  right 

peace,  in  open  court.    A  statute  pro-  to  order  him  instantly  into  custody,  and 

Tided,  that,  "  in  all  cases  of  assault  not  give  him  a  chance  to  escape  while 

and  battery,  and  frays,  any  justice  of  he  is  making  out  a  warrant.  The  office 

the  peace  may,  upon  his  own  knowl-  of  a  warrant  is  to  do  that  which  was 

edge,  or  upon  the  oath  of  any  compe-  already    done."     p.    245.     And    see 

tent  person,  issue  his  warrant  to  any  O'Brian  v.  The  State,   12  Ind.  869; 

constable  of  the  county  for  the  arrest  Holcomb  v.  Cornish,  8  Conn.  375. 
of  every  person  diarged  with  either  of       '  Hoggatt  v.  Bigley,  6  Humph.  286. 
said  offences,"  &c.     And   Breese,  J.        '  Tracy  v.  Williams,  4  Conn.  107. 
said :  "  The  offender  was  in  court,  and        ^  Coyles  v.  Hurtin,  10  Johns.  86. 
therefore  no  warrant  was  necessary  to 
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as  on  the  powers  of  justices  of  the  peace,  it  is  well  that  the 
reader  should  consult  the  statutes  of  his  own  State.  None  of 
these  officers  can  lawfully  make  an  arrest,  without  a  warrant, 
for  a  past  offence  of  a  grade  lower  than  a  felony.^  If  the 
offence  is  a  past  one,  and  amounts  to  felony  or  treason,  the  dif- 
ference between  the  power  of  a  sheriff  or  constable  or  other 
peace,  officer,  on  the  one  hand,  and  a  private  person,  on  the 
other  hand,  to  make  the  arrest,  is  this :  if  it  turns  out  that  the 
individual  arrested  is  not  guilty,  the  private  person  is  not  justi- 
fied unless  the  offence  had  been  committed  by  some  one ;  while 
the  officer  is  justified  though  no  offence  had  been  committed  ; 
yet  both  must  have  had  reasonable  cause  to  suspect  the  one 
apprehended.^  For  when  a  charge  of  this  high  nature  is  made 
to  an  officer  of  this  sort,  he  is  bound  to  act  upon  it,  and  pursue 
and  arrest  the  suspected  person  at  once ;  ^  and  it  would  block 
the  wheels  of  justice  if  the  officer  of  the  law  could  not  do  his 
official  duty,  without  being  answerable  in  damages  to  the  party 
should  the  event  prove  that  the  reasonable 'suspicion  could  not 
be  made  good  by  evidence. 

§  182.  "What  is  Reasonable  Cause  for  Suspicion  —  Po'wer  of 

'Watchmen.  —  What  is  a  reasonable  and  proper  cause  to  suspect 
the  person  who  is  to  be  arrested,  is,  in  exact  language,  a  ques- 
tion of  law,  and  it  is  a  question  of  fact  whether  or  not  the  cir- 
cumstances constituting  such  cause  exist ;  therefore,  on  the 
trial  of  an  officer  at  the  suit  of  the  arrested  party,  the  question 
is  ordinarily  to  be  submitted  to  the  jury  as  a  mixed  one  of  law 
and  fact.*  A  proclamation  by  the  governor,  published  in  pur- 
suance of  law,  announcing  the  commission  of  a  felony,  is 
a  sufficient  justification  for  a  peace  officer,  who  arrests 
the  suspected  felon.^  And  watchmen  and  beadles  have  au- 
thority at  the  common  law  to  arrest  and  detain  in  prison,  for 

1  Commonwealth  v.  Carey,  12  Cush.  Samuel  v.  Payne,  1  Doug.  369 ;  Led- 
246 ;  Commonwealth  v.  McLaughlin,  with  v.  Catchpole,  Cald.  291 ;  Rex  v. 
12Cuflh.  616.  Woolmer,  1  Moody,  384;    Nicholson 

2  Ante,  §  167;  Davis  v.  Russell,  2  v.  Hardwick,  6  Car.  &  P.  496;  John  v. 
Moore  &  P.  690,  6  Bing.  864;  Eanes  The  State,  8  Head,  127, 146 ;  Common- 
V.  The  State,  6  Humph.  68 ;  Rohan  v,  wealth  v.  Presby,  14  Gray,  66. 


Sawin,  6  Cush.  281 ;  Beckwith  i; 
Philby,  6  B.  &  C.  686,  9  D.  &  R.  487 ; 
Hobbs  V.  Branscomb,  8  Camp.  420 


>  Cowles  V.  Dunbar,  2  Car.  &  P.  665. 
^  Davis  V.  Russell,  2  Moore  &  P. 
690,  6  Bing.  864. 


Lawrence   v.    Hedger,  8    Taunt.  14 ;       ^  Eanes  v.  The  State,  6  Humph.  68. 
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examination,  persons  walking  the  streets  at  night,  whom  there 
is  reasonable  ground  to  suspect  of  felony,  although  there  is  no 
proof  of  a  felony  having  been  committed.^ 

§  183.  Crimea  Ck>]imiitted  in  Presence  of  the  Officer.  —  Bearing 
now  in  mind,  that,  for  a  past  offence  below  a  felony,  these 
officers  of  the  peace  cannot,  more  than  private  persons,  arrest 
the  offenders  without  a  warrant,  let  us  consider  what  they  can 
do  when  the  criminal  act  is  being  committed  in  their  presence. 
It  is  plain  that  they  can  do  in  this  way  what  we  have  seen 
private  persons  can  ;  *  yet  it  is  not  clear  precisely  how  much  fur- 
ther they  can  go.  For  instance,  *'  from  time  immemorial  con- 
stables and  watchmen  had  authority,  without  warrant,  to  arrest 
those  whom  they  saw  engaged  in  an  affray  of  breach  of  the 
peace,  and  to*  detain  them  until  they  should  find  proper  sure- 
ties." ^  And  it  has  been  laid  down  in  broad  terms,  that  the 
officers  of  the  gOTernment  have  authority,  derived  from  the 
general  rights  of  the  government,  without  any  statute  whatever 
on  the  subject,  to  exercise  all  necessary  force  for  the  prevention 
of  crime,  either  by  the  arrest  of  individuals,  or  by  the  seizure 
and  detention  of  the  instruments  of  crime.^  This  proposition, 
if  it  is  accepted  as  sound  in  law,  cannot  apply  to  every  officer, 
but  only  to  such  as  are  charged  with  duties  of  this  general 
kind  ;  for  example,  to  sheriffs,  constables,  and  the  like.  And 
it  is  not  safe  to  accept  this  proposition  without  limiting  it  still 
further.  Thus  it  was  laid  down  in  New  Hampshire,  that  con- 
stables and  police  officers  have  power  to  arrest  in  many  cases, 
upon  their  own  view  of  an  offence  committed,  —  as,  at  common 
law,  for  breaches  of  the  peace,  and,  by  statute,  for  the  breach 
of  police  regulations,  —  but  they  have  no  such  power  in  a  case  of 
placing  a  nuisance,  not  specified  in  the  police  law,  in  a  highway.^ 
Yet,  on  the  other  hand,  it  can  hardly  be  doubted  that  there  may 
be  circumstances  in  which  the  persistent  conduct  of  placing  and 
continuing  to  place  nuisances  in  a  public  and  thronged  street 
w^ould  justify  a  police  officer  in  interfering,  by  arresting  the 


1  Lawrence  v.  Hedger,  8  Taunt.  14.  McC.    476,    478 ;    Commonwealth   v. 

And  see  Commonwealth  v.  Presbj,  14  Deacon,  8  S.  &  R.  47 ;  The  State  v, 

Gray»  ^*  Brown,  5  Harring.  Del.  605. 

s  Ante,  §  166, 169-171.  *  Spalding  v,  Preston,  21  Vt.  9. 

<  City  CouncU  v.  Payne,  2  Nott  &  «  DonoTan  v.  Jones,  86  N.  H.  246. 
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« 

wrong-doer,  without  waiting  to  obtain  a  warrant  from  a  magis- 
trate. 

§  184.  Statutory  Authority  to  Arrest  —  (Points  under  Statutes 

and  at  Common  Iaw,  in  the  note).  —  The  right  of  arrest  by  the 

officers  of  the  peace  is  more  or  less  enlarged  by  statutory  regu- 
lations in  the  several  States,  as  well  as,  of  late,  in  England  ; 

or,  if  not  enlarged,  defined.  A  digest  of  some  cases,  botlu 
under  statutes  and  at  the  common  law,  is  appended  in  a  note.^ 

^  If  a  person,  playing  music  in  a  went  from  the  house  to  the  garden, 
public  thoroughfare,  collects  thereby  When  the  constable  arriyed,  tlie  former 
a  crowd  of  people,  a  policeman  is  justi-  said,  that,  if  a  light  appeared  at  the 
fled  in  desiring  him  to  go  on,  and  in  windows,  he  would  break  them ;  upon 
laying  his  band  on  him,  and  slightly  which  the  constable  took  him  into  cus- 
pushing  him  to  give  effect  to  his  re-  tody.  This  arrest  was  held  not  to  be 
monstrance ;  and  if  the  person,  on  so  justifiable.  "  There  was,"  said  the 
small  a  proYOcation,  strikes  the  police-  judge,  "  no  breach  of  the  peace,  when 
man  with  a  dangerous  weapon,  and  the  prisoner  was  taken  into  custody, 
kills  him,  it  will  be  murder ;  but  other-  If  death  had  ensued  fVom  the  prisoner's 
wise,  if  the  policeman  gives  him  a  blow  resistance,  it  would  not  Imve  been  mur- 
and  knocks  1dm  down.  Reg.  v.  Hagan,  der,  but  numslaughter."  Rex  t\  Bright, 
8  Car.  &  P.  167.  And  see  Hardy  v.  4  Car.  &  P.  387.  A  police  officer  hear- 
Murphy,  1  £sp.  294.  A  man  was  in-  ing  a  noise  in  a  public  house  at  one 
dieted  for  assaulting  a  policeman  in  the  o'clock  in  the  night,  entered  the  house, 
execution  of  his  duty.  It  appeared  the  door  being  open ;  and  it  was  held 
that  the  policeman  had  gone  into  a  that  he  was  justifiable.  "  This  is  not 
public  house  where  the  defendant  was  like  the  case  of  a  private  house.  It 
having  high  words  with  the  landUidy.  being  a  public  house,  he  had  a  right 
The  defendant  tried  to  go  into  a  room  to  enter."  Rex  v.  Smith,  6  Car.  &.  P. 
in  the  house  in  which  a  guest  was,  and  186.  One  of  the  marshals  of  the  city 
the  policeman,  without  being  desired  of  London,  whose  duty  it  was  on  the 
to  do  so,  collared  him,  and  prevented  day  of  a  public  meeting  at  Guildhall 
him  from  going  into  the  room:  then  to  see  that  a  passage  was  kept  for  the 
the  defendant  struck  the  policeman,  transit  of  the  members  of  the  corpo- 
and  several  blows  passed  on  both  sides,  ration  and  others  to  their  carriages,  di- 
It  was  thereupon  held,  that,  if  the  jury  rected  a  person  in  the  front  of  a  crowd 
were  satisfied  no  breach  of  the  peace  at  the  entrance  to  stand  back ;  and,  on 
was  likely  to  be  committed  by  the  de-  ^in«  told  by  him  that  he  could  not, 
fendant  on  the  guest  in  the  room,  it  ^7  reason  of  those  behind,  immediately 
was  no  part  of  the  policeman's  duty  «trutjk  him  in  the  face,  saying  he  would 
to  prevent  him  firom  entering  it;  but,  ™ake  him.  It  was  held  tliat  the  mar- 
assuming  this  to  be  so,  if  the  defendant  f  lial,  in  so  doing,  exceeded  his  author- 
used  more  violence  than  was  necessary  ity,  and  that  he  should  have  confined 
to  repel  the  assault  committed  on  him  himself  to  the  use  of  pressure,  and 
by  the  policeman,  he  would  be  liable  should  have  waited  a  short  time  to 
to  be  convicted  for  a  common  assault,  afford  an  opportunity  for  removmg 
Reg.  V,  Mabel,  9  Car.  &  P.  474.  A  the  party  in  a  more  peaceable  way. 
person  went  to  a  house  at  night,  de-  "  Undoubtedly,"  said  Tindal,  C.  J. 
manding  to  see  the  servant.  He  was  "  the  defendant  would  be  justified  in 
told  to  depart,  and  would  not.  A  con-  using  a  moderate  degree  of  pressure 
stable  was  sent  for,  and  the  person  to  remove  a  person  opposing  those  for 
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The  reader  should  carefulij  examine  questions  of  this  sort  in 
connection  with  the  statute  book  of  his  own  State. 

whom  he  was  bound  in  the  discharge  home."  Rex  v.  Hems,  7  Car.  &  P. 
of  his  duty  to  make  a  passage.  Or,  if  812,  818.  A  police  constable  is  not 
any  resistance  occurred,  then  a  more  justified  under  Stat.  10  Geo.  4,  c.  44, 
Tiolent  degree  of  pressure  might  be  §  7,  in  hiying  hold  of,  pushing  along 
used."  Imason  v.  Cope,  5  Car.  &  P.  the  highway,  and  ordering  to  be  off, 
198.  If  a  police  constable,  on  being  a  person  found  by  him  conversing  in  a 
sent  for  at  a  late  hour  of  the  night  to  crowd  with  another,  merely  because 
dear  a  beer-house,  does  so ;  and  one  the  person  with  whom  he  happens  to  be 
of  the  persons,  on  the  rest  leaving  the  conversing  is  known  to  be  a  reputed 
house,  and  being  told  to  go  away^  re-  thief.  Stocken  v.  Carter,  4  Car.  &  P. 
fuses,  and  uses  threatening  language,  477.  The  English  statute,  7  &  8  Geo. 
the  police  constable  is  justified  in  lay-  4,  c.  80,  relative  to  malicious  injuries 
ing  hands  on  him  to  remove  him.  And  to  property,  provided,  §  88,  "  that  any 
Williams,  J.  said  to  the  jury  in  this  person  found  committing  any  offence 
case :  "  If  a  policeman  is  called  upon  to  against  this  act,  whether  the  same  be 
send  guests  away  from  a  pubUc  house,  punishable  upon  indictment  or  upon . 
who  may  be  disorderly  or  unwilling  to  summary  conviction,  may  be  immedi- 
go,  if  be  does  send  them  away,  he  is  ately  apprehended' without  a  warrant 
doing  notliing  but  what  is  within  the  by  any  peace  officer,"  &c.  And  it  was 
line  of  his  duty,  and  what  is  perfectly  held,  that,  to  justify  the  arrest,  the 
necessary  for  the  preservatloB  of  order,  offender  must  be  taken  in  the  fact,  or 
Twenty  minutes  to  twelve  o'clock  at  on  quick  pursuit.  Hanway  v.  Boult- 
night  is  a  time  at  which  it  is  convenient  bee,  4  Car.  &  P.  850,  1  Moody  &  R.  15. 
and  right  that  a  public  house  should  be  A  constable  is  not  justified  in  taking 
cleared ;  consequently,  if  a  policeman  a  person  into  custody  for  mere  assault, 
had  heard  any  noise  there,  he  would  unless  he  is  present  at  the  time.  "But 
have  acted  within  the  line  of  his  du^  I  should  hold,"  said  Eyre,  C.  J.  "  tliat. 
If  he  had  gone  in  and  insisted  that  the  if  an  affray  has  happened,  and  a  blow 
house  should  be  cleared ;  and  much  or  wound  has  been  received  likely  to 
more  so,  if  he  was  required  by  the  land-  end  in  a  felony,  that  will  authorize  the 
lady. . .  .  And  if  any  thing  was  saying  constable  to  take  the  party  into  custody 
or  doing,  likely  to  lead  to  a  breach  of  without  any  warrant."  Coupey  v.  Hen- 
the  peace,  the  upliceman  was  not  only  ley,  2  Esp.  540.  When  a  policeman 
bofund  to  interfere,  but  it  would  have  saw  a  man  assault  but  not  beat  his 
been  a  breach  of  his  duty  if  he  had  not  wife,  tlie  policeman  was  held  to  be  justi- 
done  so.  One  great  use  of  these  police  fied  in  arresting  the  man  after  he  had 
constables  is  to  prevent  mischief  in  the  left  the  house  in  which  the  assault  took 
bod,  and  to  interfere  as  early  as  possi-  place.  Reg.  t;.  Light,  Dears.  &  B.  832, 
ble  before  it  breaks  out ;  and,  if  in  so  7  Cox  C.  C.  889.  Even  a  private  per- 
doing  he  ordered  the  people  to  go  away,  son  may  break  doors  and  enter  a  house 
and  any  one  was  unwilling,  and  defied  to  prevent  the  occupant  from  killing  his 
the  policeman,  and  used  threatening  wife.  Handcock  v.  Baker,  2  B.  &  P. 
language,  the  policeman  was  perfectly  260.  "  The  authority  of  a  constable 
justified  in  insisting  upon  that  person  to  break  open  doors  and  arrest  without 
going  off.  And  if  he  bad  warned  him  a  warrant  is  confined  to  cases  where 
several  times,  and  he  would  not  go  treason  or  felony  has  been  committed, 
away,  and  used  threatening  language,  or  there  is  an  affiray  or  breach  of  the 
if  any  one  ventured  to  touch  him,  the  peace  in  his  presence."  Such  a  pro- 
policeman  was  entirely  justified  in  using  ceeding  is  not  justified  where  the  occu- 
a  degree  of  violence  to  push  him  from  pant  of  the  house  is  merely  engaged  in 
the  place,  in  order  to  get  him  to  go  unUwful  gaming,  or  the  unlawful  sale 
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§  185.  Officer  to  oommand  Aasifttance.  —  ^^  But,"  says  Hawkins, 

^^  the  chief  difference  between  the  power  and  duty  of  a  constable 

of  intoxicating  liquors.  McLennon  v.  This  decision  was  put  upon  the  follow- 
Bichardson,  15  Gray,  74,  77.  In  New  ing  ground :  "  It  is  quite  apparent  that 
York  it  was  held,  that  a  constable  may,  the  breach  of  promise  by  the  defend- 
ex  officio,  and  without  warrant,  arrest  ant  did  not  of  itself  warrant  the  arrest, 
a  breaker  of  the  peace  who  commits  The  agreement  between  the  city  au- 
the  act  in  his  presence,  and  bring  him  thorities  and  the  defendant  was  not 
before  a  justice  of  the  peace;  yet,  it  authorized  by  any  law  or  ordinance, 
seems,  this  should  be  done  within  a  and  was  void,  and  a  breach  of  it  was 
reasonable  time  after  the  afiray.  And  no  offence."  Roberts  v.  The  State,  14 
Marcy,  J.  said:  "The  power  with  which  Misso.  188.  In  another  case,  A  was 
the  constable  is  invested  is  not  merely  arrested  under  the  city  ordinance  as 
to  put  an  end  to  the  affray,  but  he  is  to  a  vagrant,  and  confined  in  the  cala- 
piake  the  arrest  as  the  means  of  pro-  boose;  but  he  was  liberated  upon  his 
curing  surety  of  the  offender  to  keep  promise  to  leave  the  city  within  a  stipu* 
the  peace.  To  do  this,  he  must  be  lated  time,  which  promise  he  did  not 
.allowed  a  reasonable  time  and  a  fit  op-  fulfil,  and  his  rearrest  was  ordered  by 
portunity."  Taylor'v.  Strong,  8  Wend,  the  city  marshal.  In  attempting  his  re- 
884,  886.  In  England,  the  prosecutor,  arrest  without  a  warrant,  B,  a  watch- 
a  sergeant  of  police,  was  assaulted  by  man  (and  a  member  of  the  police),  was 
the  prisoner ;  and,  about  two  hours  killed,  and  A  was  indicted  for  murder, 
afterward,  having  obtained  assistance,  It  was  held,  that  the  breach  of  his 
attempted,  without  having  any  war-  promise,  by  A,  constituted  no  legal 
rant,  to  take  the  prisoner  into  custody,  grounds  for  his  rearrest.  Also  it  was 
when  he  was  again  violently  assaulted  held  not  to  be  necessary  to  aver  in  the 
and  wounded.  It  was  held  that  the  ap-  indictment,  that  A  was  a  vagrant,  or 
prehension  was  not  lawfUl ;  and,  there-  that  B  was  a  police  officer,  as  it  would 
fore,  that  the  prisoner  was  improperly  be  in  an  indictment  for  resisting  an 
convicted  of  "  wounding  to  prevent  his  officer  in  the  discharge  of  his  duty, 
lawful  apprehension."  Said  Pollock,  The  State  v.  Roberts,  16  Misso.  28. 
C.  B. :  "  There  was  no  continued  pur^  In  England,  in  trespass  by  A  against  B 
auit  of  the  prisoner,  and  the  inter-  for  false  imprisonment,  B  justified  on 
ference  of  the  prosecutor  was  not  for  the  ground  of  A  having  wilfully  and 
the  purpose  of  preventing  an  affhiy,  without  excuse,  within«view  of  the  Con- 
nor of  arresting  a  person  whom  he  stable  who  apprehended  her,  annoyed 
had  seen  committing  an  assault."  And  and  disturbed  the  defendant  and  his 
Parke,  B.  observed :  "  The  officer  family  by  knocking  and  ringing  at  his 
might  arrest  if  there  was  danger  of  an  door.  And  it  was  held,  that,  to  support 
affray  being  renewed."  Seg.  v.  Walker,  this  plea,  under  §  64  and  68  of  2  &  8 
Dears.  868,  6  Cox  C.  C.  871,  26  Eng.  Vict.  c.  47  (Metropolitan  Police  Act), 
L.  &  Eq.  689.  Of  the  like  sort  is  Reg.  it  was  necessary  to  prove  the  ofienoe 
V.  Marsden,  Law  Rep.  1  C.  C.  181.  An  to  have  been  committed  within  view 
arrest  of  a  person  as  a  vagrant  may  be  of  tlie  constable.  Moreover  the  plea 
made  without  a  warrant  under  the  ordi-  was  held  to  afford  no  justification  under 
nance  of  the  city  of  St.  Louis.  But  §  66  of  that  act ;  inasmuch  as  it  did  not 
where  one  charged  as  a  vagrant  is  re-  allege  that  A  was  found  committing  the 
leased  on  condition  that  he  shall  leave  offence  at  the  time  of  apprehension, 
the  place  within  a  time  specified,  a  or  that  B  was  the  owner  of  the  prop- 
police  officer,  finding  him  after  the  lapse  erty  on  or  with  respect  to  which  the 
of  this  time,  has  no  right  to  arrest  him  offence  was  committed.  Simmons  v. 
then,  for  the  mere  breach  of  the  con-  Millingen,  2  C.  B.  624.  A  statute  au- 
dition, if  he  has  no  warrant  of  arrest  thorized  the  officers  of  the  peace  to 
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and  a  private  person,  in  respect  of  such  arrests,  seems  to  be 
this,  that  the  former  has  the  greater  authority  to  demand  the 
assistance  of  others,  and.  is  liable  to  the  severer  fine  for  any 
neglect  of  this  kind,  and  has  no  sure  way  to  discharge  himself 
of  the  arrest  of  any  person  apprehended  by  him  for  felony,  with- 
out bringing  him  before  a  justice  of  peace  in  order  to  be 
examined ;  whereas  a  private  person,  having  made  such  an 
arrest,,  needs  only  to  deliver  his  prisoner  into  the  hands  of  the 
constable."  *  Accordingly  it  is  in  the  power  of  an  officer  making 
an  arrest,  though  without  a  warrant,  to- call  in  the  aid  of  the 
bystanders ;  and  a  bystander,  refusing,  is  indictable  at  the  com- 
mon law  for  the  refusal.  Not  technically,  indeed,  is  the  obli- 
gation to  help  limited  to  the  bystanders  ;  for  the  expression  in 
the  books  is  broad,  that,  for  instance,  the  sheriff-  may  call  out 
the  power  of  the  county ;  or,  in  other  words,  the  officer  may 
command  the  inhabitants  of  his  precinct.  And  this  doctrine 
of  the  law  extends,  not  merely  to  the  arrest,  but  equally  to  the 
detaining  of  the  prisoner  after  the  arrest  is  made.  It  extends 
also  and  equally  to  arrests  made  by  virtue  of  a  warrant ;  like- 
wise to  preserving  the  peace  in  cases  of  affrays  and  the  like.^ 
Moreover,  if  any  one  obstructs  the  officer  in  the  performance 
of  these  duties,  he  may  take  into  custody  the  person  obstruct- 
ing ;  though  he  is  not  justified  in  needlessly  giving  him  a  blow, 

"take  into  custody,  without  warrant,  Where  martial  law  is  declared  bj  a 
all  loose,  idle,  disorderly  persons,  whom  State,  for  the  purpose  of  putting  down 
he  shall  find  disturbing  the  public  peace,  an  insurrection,  the  officers  engaged  in 
or  whom  he  shall  have  good  cause  to  its  military  service  may  lawfully  arrest 
suspect  of  having  committed  or  intend-  any  one  whom  they  have  reason  to 
iDgtocommitany felony, misdemeanor,  believe  engaged  in  the  insurrection; 
or  breach  of  the  peace,  and  all  persons  and  may  order  a  house  to  be  forcibly 
whom  he  shall  find,  between  sunset  entered  and  searched,  when  there  are 
and  the  hour  of  eight  in  the  forenoon,  reasonable  grounds  for  supposing  he 
lying  in  any  highway,"  &c.  And  it  was  may  be  there  concealed  :  but  they  are 
held,  that  a  police  constable  has  no  not  authorized  to  use  more  force  than 
power,  under  tliis  act,  to  take  a  person  is  necessary  to  accomplish  the  object, 
into  custody  without  a  warrant,  merely  and  will  be  liable  for  any  oppressive 
on  suspicion  of  his  having  committed  abuse  of  power,  and  wilful  injury  to 
a  misdemeanor.  Bowditch  v.  Balchin,  person  or  property.  Luther  v.  Borden, 
6  Ezch.  378.  Statutes  in  restramt  of  7  How.  U.  S.  1. 
personal  Uberty  are  to  be  strictly  ^  2  Hawk.  F.  C.  c.  18,  §  7. 
construed,  and  with  reference  to  the  '  The  State  v.  Shaw,  8  Ire.  20; 
judicial  decisions  and  practice  preva-  Coyles  v.  Hurtin,  10  Johns.  86 ;  Mitch- 
lent  at  the  time  of  and  before  their  ell  v.  The  State,  7  £ng.  50. 
adoption.  Kamsey  t*.  Foy,  10  Ind.  498. 
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or  beating  him.^  This  doctrine  applies  also  where  one  encour- 
ages a  person  arrested,  or  being  arrested,  to  resist ;  for  such 
interference  the  former  may  be  taken  into  custody .^ 

§  186.  Private  PerBona    must  act   in  Officer's  Presence.  —  To 

justify  persons  acting  under  an  officer,  as  thus  pointed  out,  he 
must  be  in  some  sense  present  with  and  commanding  them. 
There  is  no  precise  distance  which  he  and  his  assistants  may 
be  apart ;  but,  where  a  sherifif  is  endeavoring  to  make  an  arrest, 
or  preserve  the  peace,  and  he  has  called  in  others  to  help  him, 
he  is,  though  absent  from  the  particular  place  occupied  by 
them,  to  be  deemed  constructively  present,  within  this  rule,  if 
his  absence  is  in  furtherance  of  the  common  design.  ''  The 
sheriff,"  said  Kent,  C.  J.  ''  is,  fiwdam  modo^  present  by  his 
authority,  if  he  be  actually  engaged  in  efforts  to  arrest,  dum 
fervet  opuSy  and  has  commanded  and  is  continuing  to  command 
and  procure  assistance.  When  he  is  calling  on  the  power  of 
the  county,  or  a  requisite  portion  of  it,  to  enable  him  to  over- 
come resistance,  it  would  be  impossible  that  he  should  be 
actually  present  in  every  place  where  power  might  be  wanting. 
The  law  is  not  so  unreasonable  as  to  require  the  officer  to  be 
an  eye  or  ear  witness  of  what  passes,  and  to  render  all  his 
authority  null  and  void,  except  when  he  is  so  present."  In  this 
case,  the  sheriff's  absence  was  to  procure  more  assistance ;  and 
the  court  held,  that  those  whom  he  left  behind  to  guard  a  house 
in  which  were  assembled  the  persons  who  were  to  be  arrested, 
could  not  lawfully,  during  this  his  temporary  absence,  permit 
them  to  escape.^  What  notification  the  officer  must  give  the 
person  whom  he  is  arresting,  has  been  partly  considered,^  and 
it  will  further  appear  under  our  next  sub-title. 

1  Levy  V,  Edwards,  1  Car.  &  P.  40 ;  was  illegal.    Rex  v.  Patience,  7  Car.  & 

Anonymous,  1  East  P.  C.  805 ;  Coyles  P.  775.    A  sheriff  cannot  constitute  a 

V.  Hurtin,  supra;  McMahan  v.  Green,  deputy  for  a  particular  act,  except  by 

84  Vt.  69.  warrant  in  writing ;  and  the  arrest  on 

'  ^  White  V.  Edmunds,  Peake,  89.  a  bench  warrant,  directed  to  the  aheriff, 

'  Coyles  V.  Hurtin,  10  Johns.  85,  of  a  person  indicted,  and  under  recogni- 
Spencer,  J.  dissenting.  And  see,  to  the  zance  to  appear,  by  one  having  only 
like  effect.  Commonwealth  v.  Field,  18  verbal  authority  from  the  sheriff,  is 
Mass.  821.  A  constable,  having  a  war-  illegal,  and  does  not  discharge  the  re- 
rant  to  arrest  a  person,  gave  it  to  his  cognizance.  People  v.  Moore,  2  Doug, 
son,  who  executed  it  while  his  father  Mich.  1. 

the  constable  was  in  sight,  half  a  mile  ^  Ante,  §  158 ;  John  v.  The  State, 

off;  and  it  was  held,  that  the  arrest  8  Head,  127, 147. 
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IV.  The  Arrest  under  Warrant. 

§  187.  DiAtinotion  between  Ijegal  and  Illegal  Warrant  —  Void 

and  Voidable.  —  It  does  not  belong  to  this  place  to  inquire  by 
whom  the  warrant  may  be  issued,  or  what  is  its  proper  form. 
Where  a  warrant  in  due  form  is  put  into  the  hand  of  an  officer 
to  whom  it  is  addressed,  he  is  justified  in  executing  it,  if  the 
magistrate  who  issued  it  had  jurisdiction  over  the  cause, 
even  though  it  was  improperly  or  unlawfully  obtained.  But  it 
is  otherwise  if  the  warrant  is  illegal  on  its  face,  or  if  the  magis- 
trate had  no  jurisdiction,  which  question  of  jurisdiction  the 
officer  must  decide  at  his  peril.^  And  if,  in  a  civil  case,  an 
arrest  is  made  after  the  process  is  returnable,  the  officer  becomes 
thereby  a  trespasser.^  Where  the  process  under  which  an  officer 
makes  an  arrest  is  voidable,  by  reason  of  some  irregularity  or 
mistake,  he  is  justified,  though  he  is  not  so  when  it  is  void.' 
One  who  is  called  upon  to  assist  an  officer  in  making  an  arrest 
under  warrant,  and  who  acts  in  good  faith,  is  justified,  though 
the  process  is  not  valid  to  the  extent  of  justifying  the  officer 
himself.  For,  it  has  been  observed,  ^^  if  all  those  summoiied 
had  to  examine  and  judge  of  the  legality  of  the  process,  and 

1  Gramon  v.  Raymond,  1  Conn.  40 ;  turned  by  him.    Slomer  v.  People,  26 

The  State  o.  Crow,  6  Bng.  642;  Durr  lU.  70. 

V.  Howard,  1  £ng.  461 ;  Noles  v.  The  ^  Stoyel   v.  Lawrence,  8   Day,  1 ; 
SUte,  24  Ala.  672 ;  The  State  v.  Mc-  Prescott  v.  Wright,  6  Mass.  20. 
Donald,  8  Dey.  468 ;  Lampson  v.  Lan-  '  Nichols  v.  Thomas,  4  Mass.  282, 
don,  5  Day,  606, 608 ;  Griswoid  u.  Sedg-  284 ;  Pearce  v,  Atwood,  18  Mass.  824 ; 
wick,  6  Cow.  456 ;  Sanford  v.  Nichols,  Sanford  v.  Nichols,  18  Mass.  286,  288 ; 
18   Mass.  286;   Reynolds  v.   Corp,  8  Hoit  v.  Hook,  14  Mass.  210,  218.    And 
Caines,  267;  Hall  v.  Howd,  10  Conn,  see  Boyd  v.  The  State,  17  Ga.  104. 
514 ;  Welch  v.  Scott,  5  Ire.  72;  Donahoe  Chitty  says :  "  If  the  warrant  be,  in  it- 
r.  Shed,  8  Met.  826 ;  Rex  i;.  Hood,  1  self,  defective ;  if  it  be  not  enforced  by 
Moody,  281 ;  People  v,  Koeber,  7  Hill,  a  proper  officer ;  or,  if  it  be  executed 
N.  Y.  89 ;  Camp  u.  Moseley,  2  Fla.  171 ;  out  of  the  jurisdiction,  without  being 
Sleight  V.  Ogle,  4  E.  D.  Smith,  445 ;  backed  by  the  magistrate ;  or  the  wrong 
Moore  v.  Watts,  Breese,  18 ;  Gumey  v.  person  be  taken  under  it ;  the  party 
Tufts,  87  Maine,  180.    It  is  the  duty  of    may  legally  resist  the  attempt  to  appro- 
an  officer  intrusted  with  process  which  hend  him,  and  even  third  persons  may 
Is  legal  and  regular  upon  its  face,  to  lawfully  interfere  to  oppose  it,  doing  no 
^erre  the  same ;  and  he  will  be  protected  more  than  is  necessary  for  that  purpose, 
in  so  doing,  although  he  knew  at  the  But  if  the  process  be  legal  and  duly  ez- 
time  that  the  process  was  obtained  for  ecuted,  resistance  and  interference  are 
an  undue  purpose.    The  State  v.  Weed,  illegal,  and  subject  the  parties  to  an  in- 
1  Fost.  N.  H.  262.    To  make  the  war-  dictment  or  attachment."  1  Chit.  Crim. 
rant  a  protection  to  the  officer,  it  has  Law,  60,  61. 
been  considered,  it  should  be  duly  re- 
volt. I.                                           8  118 
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then  act  upon  their  own  responsibility,  this  necessary  power  in 
the  officer  would,  in  practice,  be  paralyzed  to  a  great  degree."  ^ 

§  188.  To  "Wliom  Warrant  should  be  Addressed — "Who  Execute. 

—  Hawkins  says,  that  the  warrant  of  arrest  issued  by  a  justice 
of  the  peace  "  may  be  directed  to  the  sheriff,  bailiff,  constable ; 
or  to  any  indifferent  person  by  name,  who  is  no  officer ;  for 
that  the  justice  may  authorize  any  one  to  be  his  officer,  whom 
he  pleases  to  make  such.  Yet,"  he  adds,  ^^  it  is  most  advisable 
to  direct  it  to  the  constable  of  the  precinct  wherein  it  is  to  be 
executed ;  for  that  no  other  constable,  and  a  fortiori  no  private 
person,  is  compellable  to  serve  it."  ^  In  some  of  our  States,  the 
magistrate  has  power  to  direct  his  warrant  to  a  private  person ;  ^ 
but,  in  others,  this  power  either  exists  not  at  all,  or  exists  under 
restrictions.^  In  North  Carolina  it  was  held,  that,  where  a 
person  who  is  not  a  regular  officer,  but  is  specially  deputed 
under  the  statute  to  serve  a  criminal  warrant,  makes  an  arrest, 
and  returns  the  warrant  to  a  justice  of  the  peace,  who  acts 
upon  the  case,  his  authority  is  at  an  end ;  and  he  is  not  indict- 
able for  permitting  an  escape,  because  he  neglected  to  commit 
the  prisoner,  after  the  justice  had  by  parole  ordered  him  to 
make  a  commitment.^ 

§189.  "Who  execute  Warrant,  continued. — Chittysays:  "With 
respect  to  the  person  who  may  execute  the  warrant,  it  seems 
that,  if  it  be  directed  to  the  sheriff,  he  may  authorize  others  to 
execute  it  [not  verbally,  however,  for  the  deputy  must  be 
constituted  such  by  a  written  instrument  ^ ;  but  that,  if  it  be 
given  to  an  inferior  officer,  he  must  personally  put  it  in  force, 
though  any  one  may  lawfully  assist  him.  And  if  a  warrant 
were  generally  directed  to  all  constables,  no  one  could  act 
under  it  out  of  his  own  precinct ;  and,  if  he  did,  he  would  have 
been  a  trespasser.  But  if  it  were  directed  to  a  particular 
constable  by  name,  he  might  execute  it  anywhere  within  the 


1  Beed  r.  Rice,  2  J.  J.  Mar.  44.   And  Conn.  260;   Meek  v.  Pierce,  19  Wis. 

see  post,  §  208.  800. 

a  2  Hawk.  P.  C.  c.  18,  §  27.    "A  «  Commonwealth  v.  Foster,  1  Mass. 

justice  of  peace  may  direct  his  warrant  488 ;   Noles  v.  The  State,  24  Ala.  672. 

to  any  person  to  execute  it"    Holt,  C.  And  see  ante,  §  178. 

J.  in  Kendal's  Case,  5  Mod.  78,  81.  &  The  State  v,  Dean>  8  Jones,  N.  C. 

'  Commonwealth  v.  Keeper  of  Prison,  898. 

1  Ashm.  188 ;   Kelsey  v.  Parmelee,  15  ^  Ante,  §  186,  note. 
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jurisdiction  of  the  justice  by  whom  it  was  granted  ;  because,  as 
we  have  seen,  a  justice  may  direct  his  warrant  to  any  person 
he  may  th^nk  fit ;  in  which  case,  by  the  express  nomination  of 
the  party,  his  authority  becomes  coextensive  with  that  of  the 
magistrate."  ^ 

§  190.  How  Eaceoute  —  Whether  muBt  show  the  "Warrant — We 

have  already  considered,  in  a  general  way,  how  an  arrest  should 
be  made.^  Hawkins  says :  "  A  bailiff  or  a  constable,  if  they  be 
'  sworn,  and  commonly  known  to  be  officers,  and  act  within  their 
own  precincts,  need  not  show  their  warrant  to  the  party,  not- 
withstanding he  demdnd  the  sight  of  it ;  but  these  and  all  other 
persons  whatsoever,  making  an  arrest,  ought  to  acquaint  the 
party  with  the  substance  of  their  warrants ;  and  all  private 
persons  to  whom  such  warrants  shall  be  directed,  and  even 
officers  if  they  be  not  sworn  and  commonly  known,  and  even 
these  if  they  act  out  of  their  precinct,  must  show  their  war- 
rants, if  demanded."  ^ 

§  191.  Whether  must  shew  Warrant,  continued — BInown  Officer. 

—  The  doctrine  thus  stated  by  Hawkins  continues  to  be  the 
law  to  the  present  day,  and  in  the  United  States,  with  perhaps 
the  exception  of  a  point  now  to  be  mentioned.  In  a  case  which 
came  before  the  Court  of  King's  Bench  in  1799,  Lord  Kenyon, 
G.  J.  said  by  way  of  dictum :  '*  If  it  be  established  as  law  by 
the  cases  cited,  that  it  is  not  necessary  to  show  the  warrant  to 
the  party  arrested  who  demands  to  see  it,  I  will  not  shake  those 
authorities :  but  I  cannot  forbear  observing,  that,  if  it  be  so 
established,  it  is  a  most  dangerous  doctrine ;  because  it  may 
affect  the  party  criminally  in  case  of  any  resistance ;  and^  if 
homicide  ensue,  the  legality  of  the  warrant  enters  materially 
into  the  merits  of  the  question.  I  do  not  think  that  a  person 
is  to  take  it  for  granted  that  another,  who  says  he  has  a  war- 
rant against  him,  without  producing  it,  speaks  truth.  It  is 
very  important,  that,  in  all  cases  where  an  arrest  is  made  by 
virtue  of  a  warrant,  the  warrant,  if  demanded  at  least,  should 
be  produced."  ^  It  has  on  the  other  hand  been  considered,  that 
the  arrest,  the  explanation,  and  the  reading  of  the  warrant 

1  1  Chit.  Crim.  Law,  4S.  *  Hall  v.  Roche,  8  T.  R.  187.    And 

'  Ante,  S  166-168.  see  1  Chit  Crim.  Law,  41;  1  Hayes 

s  2  Hawk.  P.  C.  c.  18,  §  28.  Dig.  Crim.  Stat*.  Law,  2d  ed.  69. 
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when  demanded,  ^^  are  obviously  successive  steps.  They  can- 
not all  occur  at  the  same  instant  of  time."  And,  in  the  case 
of  a  known  officer,  ^^  the  explanation  must  follow  the  arrest ; 
and  the  exhibition  and  perusal  of  the  warrant  must  come  after 
the  authority  of  the  officer  has  been  acknowledged,  and  his 
power  over  his  prisoner  acquiesced  in."  *  Where  the  officer  is 
not  known  to  be  such,  the  doctrine  seems  everywhere  to  be, 
tliat  he  must  show  his  authority  or  his  warrant  before  making 
the  arrest.^  Wearing  the  accustomed  badge  of  office  is  un- 
doubtedly sufficient,  even  in  the  case  of  a  fresh  incumbent ;  ^ 
and,  if  he  were  elected  by  the  people,  that  ought  to  be  deemed 
a  sufficient  notice.  But  the  question  of  wliat  notice  is  adequate 
is  not  clear  in  the  authorities. 

§  192.  Coiitinaed. — The  principle  underlying  the  various 
distinctions  upon  this  subject  would  seem  to  be  the  following. 
If  a  man  who  is  known  to  be  an  o$cer  attempts  to  arrest 
another,  the  latter  is  sure,  at  the  outset,  that,  should  he  submit 
to  the  arrest,  he  will  not  suffisr  wrong.  The  officer  is  not  only 
a  responsible  and  known  person,  but  he  is  moreover  under 
legal  liabilities  by  reason  of  his  office,  and  is  immediately 
controllable  by  the  courts  of  justice.  On  the  other  hand,  if 
one  not  known  to  be  an  officer  attempts  to  arrest  a  person,  the 
latter  is  put  at  once  upon  his  apprehensions,  and  is  instinctively 
and  most  properly  impelled  to  resist  the  indignity.    We  may 

1  Commonwealth  v.  Coolej,  6  Gray,  officer  have  no  proper  warrant  for  the 
850,  866,  857,  opinion  bj  Merrick,  J.  arrest,  he  is  liable  to  the  defendant,  who 
In  a  Delaware  case,  "  the  court  said,  can  suffer  no  wrong  from  submitting  to 
that,  with  regard  to  a  known  public  offi-  the  law ;  but,  if  he  resist  before  such 
cer  of  the  county,  it  was  not  necessary  investigation,  and  the  officer  have  au- 
for  him  either  to  produce  his  warrant  or  thority,  he  is  indictable  for  obstructing 
state  his  character  and  authority  before  such  officer  in  the  discharge  of  his  duty." 
making  the  arrest.  The  arrest  itself  is  The  State  v.  Townsend,  5  Harring.  Del. 
laying  hands  on  the  defendant ;  and  it  487,  488.  This  seems  also  to  be  the  doc- 
might  be  defeated  by  the  ceremony  of  trine  of  other  casee,  and  it  may  doubtless 
producing  and  explaining  a  paper  before  be  deemed  the  present  American  law. 
the  arrest  is  made.  It  is  quite  time  to  Arnold  t;.  Steeves,  10  Wend.  514.  And 
produce  the  authority  on  the  demand  of  see  Keman  v.  The  State,  11  Ind.  471 ; 
the  party  arrested,  and  after  the  anest.  Drennan  v.  People,  10  Mich.  169.  But 
Every  one  is  bound  to  know  the  charac-  see  The  State  v,  Ganett,  1  Wipston, 
ter  of  an  officer  who  is  acting  within  his  No.  1, 144. 

proper  jurisdiction,  and  every  citizen  ^  The  State  v.  Curtis,  1  Hayw.  471 ; 

is  bound  to  submit  peaceably  to  such  Commonwealth  v,  Field,  18  Mass.  821 ; 

dffloer,  until  he  can  demand  and  inves-  Arnold  v.  Steeves,  supra, 

tlgate  the  cause  of  his'  arrest.    If  the  '  Yates  v.  People,  82  K.  T.  609. 
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therefore  concar  in  opinion  with  the  majority  of  the  English 
judges  who  held,  that,  where  a  watchman,  a  person  of  known 
official  character, — ^'dressed  in  a  watchman's  coat,  and  had 
his  lantern,"  —  is  proceeding  without  a  warrant,  he  may  arrest 
a  person  really  on  a  charge  of  robbery,  without  disclosing  to 
him  the  charge,  though  in  fact  the  prisoner  has  done  nothing 
actually  justifying  the  arrest."  ^ 

§  193.  The  Pxiftoner  «;ettiiig  the  Warrant  —  If  the  officer  do^ 

80  incautious  a  thing  as  to  permit  the  prisoner  to  take  the 
warrant  into  his  hands  to  peruse,  then  the  latter  refuses  to 
return  it,  he  may  use  "just  so  much  violence  as  is  necessary 
to  retake  it,  and  no  more."  ^ 

y .  The  Breaking  of  DoorSy  and  the  like^  to  make  an  Arrest. 

§194.  Introduction  —  How  the  topic  divided.  —  In  the  work 

on  the  Criminal  Law,  (here  are  some  allusions  made  to  the 
subject  of  this  sub-title,  as  respects  the  breaking  of  doors.^ 
Ghitty  has  treated  of  it  with  much  more  than  his  accustomed 
fulness  and  accuracy ;  and  we  cannot  do  better  than  to  examine 
it  in  his  own  words,  appending  such  few  references  to  subse- 
quent and  American  authority  as  may  seem  desirable.^  "  We 
are  now  to  inquire  in  what  cases  doors  may  be  broken,  in 
furtherance  of  the  purposes  of  justice, —  a  subject  of  equal 
delicacy  and  importance,  as  it  often  becomes  material  in  cases 
of  homicide ;  and  as  it  affects  the  security  and  peace  of  domes- 
tic habitations.  As  there  is  a  considerable  degree  of  intricacy 
and  confusion  in  the  authorities  which  relate  to  this  subject,  we 
wUl  investigate  the  law  in  the  following  order:  1st.  In  what 
cases  the  house  of  the  suspected  party  may  be  broken  open ; 
and,  2dly.  When  that  of  a  third  person  may  be  forced  in  order 
to  advance  the  execution  of  justice.  And  in  pursuing  the  first 
of  these  inquiries,  we  will  consider  when  the  house  of  the  party 
suspected  may  be  thus  entered,  —  1st,  without  warrant ;  2dly, 
under  a  warrant  to  apprehend ;  and,  Sdly,  under  a  warrant  to 
search  for  goods  suspected  to  have  been  stolen. 

^  Bex  V.  Woolmer,  1  Moody,  884.  s.  o.  nom.  Rex  v.  Mitton,  8  Car.  &  P.  81. 

See,  aUo,  Rex  v.  Gordon,  1  Eaat  P.  C.  '  Crim.  Law,  I.  {  807 ;  II.  |  658,  S64, 

816,  852.  665,  727, 1228. 

s  Bex  9.  Milton,  Moodj  ft  M.  107,  «    1  Chit  Ccim.  Law,  51-59. 
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§  195.  ffotise  of  8u%pected  Party :  — 

^^ithout  Warrant — The  General  Dootrine — ^Various  DistinotionB. 

— "  But  first  it  may  be  proper  to  observe,  that,  in  general,  a 
man's  own  house  is  regarded  as  his  castle,  which  is  only  to 
be  violated  when  absolute  necessity  compels  the  disregard  of 
smaller  rights,  in  order  to  secure  public  benefit ;  and,  there- 
fore, in  all  cases  where  the  law  is  silent,  and  express  principles 
do  not  apply,  this  extreme  violence  is  illegal.^  There  seems 
some  doubt  as  to  the  distinction  which  may  exist  between  the 
power  of  constables  and  private  individuals  in  this  respect ;  for 
it  is  said  that  the  former,  being  enjoined  by  law  on  a  reason- 
able charge  to  apprehend  the  party  suspected,  may  be  justified 
in  breaking  open  doors  to  apprehend  him  on  mere  suspicion  of 
felony,  and  will  be  excused  though  it  appear  that  the  suspicion 
was  groundless ;  but  a  private  individual  acts  at  his  own  peril, 
and  would,  if  ^the  party  were  innocent,  be  liable  to  an  action  of 
trespass  for  breaking  open  doors  withoift  a  warrant.^  But  when 
it  18  certain  that  a  treason  or  felony  has  been  committed,  or  a 
dangerous  wound  given,  and  the  offender  being  pursued  takes 
refuge  in  his  own  house,  either  a  constable  or  private  individual, 
without  distinction,  may  without  any  warrant  break  open  his 
doors,  after  proper  demand  of  admittance.^  And  when  an 
affray  is  made  in  a  house,  in  the  view  or  hearing  of  a  constable, 
he  maj  break  open  the  outer  door  in  order  to  suppress  it.^ 
So,  in  some  extreme  cases,  it  has  been  holden  lawful  even  for 
a  private  individual  to  break  and  enter  the  house  of  another  in 
order  to  prevent  him  from  murdering  another  who  cries  out  for 
assistance.^ 

§  196.  DistinctionB,  continued. — '^  Authors,  however,  differ  on 
the  point  whether  the  same  power  be  invested  in  the  ofScer  or 
private  person  when  felony  is  only  9U9pected^  and  has  not  been 
committed  within  the  view  of  the  party  arresting.  It  is,  indeed, 
certain  that  a  constable  may  break  open  doors,  upon  the  posi- 
tive information  of  another  who  was  actually  a  witness  to  the 

1  8  Bl.  Com.  288;  14  Ea«t,  79, 116-.  P.  C.  82,  88,  88,  96;   14  East,  167, 

118, 164, 166 ;  6  Co.  91 ;   Cowp.  1.  168. 

a  2  Hale  P.  C.  82,  92;  2B.&P.  260;        *  2  Hale  P.  C.  96;   1  Hawk.  P.  C. 

Dick.  Juat.  Arrest,  IIL  c.  68;  2  lb.  c.  14;  Dick.  Just.  Arrest, 

8  1  Hale  P.  C.  688,  689 ;  2  Hawk.  P.  m. 
C.  c.  14,  §  7 ;  4  Bl.  Com.  292 ;  2  Hale       ^  2  B.  &  P.  260;  ante,  §  184,  note. 

118 


• 


CHAP.  XVI.]  THE  ARBBST.  §  198 

felony ;  ^  and  one  material  distinction  between  the  power  of 
o£Scer8  and  private  individuals  is,  that  the  latter  can  act  only 
on  their  own  knowledge,  while  the  former  may  proceed  on  the 
information  of  others.^  [This  distinction  is  frequently  hinted 
at,  in  more  or  less  direct  terms,  in  the  older  books ;  ^  but,  to 
the  author  of  these  volumes,  it  seems  neither  sound  in  itself, 
nor  harmonious  with  the  current  of  modern  adjudication. 
Undoubtedly,  as  some  of  the  old  books  say,  the  private  indi- 
vidual who,  on  auBpician^  makes  an  arrest  of  the  suspected  felon, 
after  a  felony  has  been  committed,  must  himself  suspect  the 
person  arrested  to  be  the  guilty  one,  in  order  to  be  justified 
should  the  suspicion  prove  to  have  fallen  on  the  wrong  person ; 
yet  plainly  it  cannot  be  necessary,  on  any  just  principle,  that 
tlie  eyes  alone  should  be  the  channel  through  which  the  suspi- 
cion flowed,  and  that  nothing  could  be  attended  to,  which  came 
through  the  ears.]  We  may,  therefore,  take  it  as  settled,  that 
a  private  person  may  b^eak  doors,  after  a  proper  demand  and 
notice,  where  he  is  certain  a  felony  has  been  committed ;  and 
that  a  constable  may  do  the  same  upon  the  information  of  the 
party  in  whom  the  knowledge  or  reasonable  suspicion  exists. 

§  197.  BUsdemeanor.  —  ^^  But  it  is  clear,  that,  in  the  case  of 
criminal  process  for  a  misdemeanor  j  it  is  necessary  to  demand 
admittance  before  the  breaking  open  an  outer  door,  even  if  it 
be  not  necessary  in  case  of  felony.^ 

§  198.  Felony.  —  "  As  to  how  far  doors  may  be  broken  open, 
upon  suspicion  of  felony^  Lord  Coke^  seems  to  imply  that  this 
may  be  done  by  the  party  originally  suspecting,  but  by  no  other 
unless  by  the  constable  in  his  presence.  And  therefore  he  con- 
tends that  no  justice  can  issue  a  warrant  before  indictment, 
unless  the  suspicion  arise  from  himself,  an  idea  which  constant 
usage  has  refuted.  And  Lord  Hale  positively  lays  it  down,  that 
doo)nB  may  be  broken  open,  without  warrant,  on  suspicion  o  f 
the  felony.^  This  doctrine  is  as  positively  denied  by  Foster, 
though  his  general  leaning  is  against  the  protection  of  offenders 
by  the  sanctity  of  private  dwellings.   According  to  him,  a  bare 

1  1  Hale  P.  C.  689;  2  lb.  92;  Dick.  «  2  B.  &  Aid.  592;  14  East,  168. 

Jiut.  Arrest,  III.  ^  4  Inst.  117 ;  14  East,  156. 

<  Cald.  291 ;  Dong.  859.  «  1  Hale  P.  C.  588. 
>  And  see  post,  §  198. 
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suspicion  will  never  authorize  an  arrest,  even  though  a  felony 
has  actually  been  committed.^  And  this  opinion  is  the  stronger 
as  it  proceeds  from  one  who  just  before  had  declared,  that  ^  no 
regard  ought  to  be  paid  to  the  houses  of  malefactors,  which 
were  the  dens  of  thieves  and  murderers.'  This  opinion  is  fol- 
lowed by  Hawkins,  and  adopted  by  Mr.  East :  the  latter  author, 
however,  qualifies  it  by  observing,  that  at  least  the  party  arrest- 
ing must  prove,  not  only  that  his  suspicion  was  reasonable,  but 
that  the  person  arrested  was  actually  guilty.^ 

§  199.  Continaed.  —  ^^  Upon  the  whole,  therefore,  it  seems  to 
be  the  better  opinion  that  a  private  individual,  in  order  to  justify 
breaking  open  doors  without  warrant,  must  in  general  prove 
the  actual  guilt  of  the  party  arrested ;  and  that  it  will  not 
suffice  to  show  that  a  felony  has  actually  been  committed  by 
another  person,  or  that  reasonable  ground  of  suspicion  existed ; 
but  that  an  officer,  acting  bona  fide  on  the  positive  charge  of 
another,  will  be  excused,  and  the  party  making  the  accusation 
will  alone  be  liable.^  But  the  breaking  an  outer  door  is,  in  gen- 
eral, so  violent,  obnoxious,  and  dangerous  a  proceeding,  that  it 
should  be  adopted  only  in  extreme  cases,  where  an  immediate 
arrest  is  requisite. 

§200.  Officer   acting   under   Warrant — "We    have   now  to 

inquire  in  what  cases  doors  may  be  broken  open,  under  the 
warrant  of  a  justice  of  the  peace.  Lord  Coke  seems  to  have 
thought,  that  no  arrest  could  take  place  under  a  warrant  before 
indictment  J  by  any  other  than  the  accuser  himself.^  But  now 
it  is  clear,  that,  in  all  cases,  doors  may  be  broken  open,  if  the 
offender  cannot  otherwise  be  taken,  under  warrant,  for  treason, 
felony,  suspicion  of  felony,  or  actual  breach  of  the  peace,  or  to 
search  for  stolen  goods.^  In  these  cases,  too,  a  warrant  is  a 
complete  justification  to  the  person  to  whom  it  is  directed, 
acting  b(ma  fide  under  it,  even  though  the  party  accused  should 
prove  his  innocence.  • 
§  201.  Continued.  —  "  We  have  thus  seen,  that,  on  a  warrant 

1  Foster,  821.  Hawk.  P.  C.  c.  14,  §  7 ;  1  East  P.  C. 

«  1  East  P.  C.  822;   2  Hawk.  P.  C.  822;   2  Hale  P.  C.  117;   Dalt.  Just, 

c.  14,  §  7 ;  Dalt.  Just.  c.  78.  c.  161, 169 ;  Dick.  Just.  Anest,  III. 

*  Doug.  868 ;  Dick.  Just.  Arrest,  III.  «  24  Geo.  2,  c.  44 ;   4  Bl.  Com.  288 ; 

*  4  Inst.  177.  2  Hawk.  P.  C.  c.  18,  §  11 ;   Cro.  Eliz. 
»  Foster,  820 ;  1  Hale  P.  C.  688 ;  2  180. 
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for  treason,  felony,  or  breach  of  the  peace,  the  doors  of  the 
party  accused  may  be  broken  open,  if  admittance  cannot  other- 
wise be  obtained ;  but  there  seems  no  well*founded  authority 
for  extending  this  right  to  misdemeanors  unaccompanied  by 
Tiolence. 

§  202.  Gontinnea  —  '^  A  contempt,  however,  of  a  court  of 
justice,  or  of  either  house  of  Parliament,  will  authorize  this 
proceeding,  under  a  warrant  from  the  speaker.^  And  it  seems, 
that,  whenever  tlie  crime  is  of  a  public  nature,  this  may  be  per- 
mitted,' though  it  is  clearly  unjustifiable  upon  mere  civil 
process.'  And  if,  in  the  attempt  to  execute  civil  process  by 
such  forcible  entry,  the  ofiScer,  being  a  known  bailiff,  be  killed, 
it  will  be  manslaughter,  and  no  more ;  manslaughter,  because 
he  was  known  to  be  an  officer,  and  no  more,  because  his  attempt 
was  illegal.^  And  if  he  be  no  officer,  or  out  of  his  proper  dis- 
trict, he  may  lawfully  be  killed  to  prevent  his  entry .^  .... 
And  in  all  cases  whatever,  at  least  of  misdemeanors,  it  is  abso- 
lutely necessary  that  a  demand  of  admittance  should  be  made, 
and  be  refused,  before  outer  doors  can  be  broken.® 

§  208.  On  Searoh-'Warraiit.  —  ''Upon  Bearch-warraTitB'^  regu- 
larly granted,  and  specifically  directed,  it  seems  to  be  settled, 
that,  after  the  proper  precautions,  the  house  to  be  searched  may 
be  broken  open  ;  and,  whether  the  property  be  found  there  or 
not,  the  officer  will  be  excused.'  A  distinction  seems  to  have 
been  made,  though  never  distinctly  recognized,  as  far  as  respects 
criminal  proceedings,  that  the  officer  would  be  justified,  or  not, 
according  to  the  event  of  his  search.  But  as  all  persons  who 
act  bona  fide^  under  a  warrant,  are  now  protected  from  any  lia- 
bilities resulting  from  its  having  been  improperly  framed,  this 
idea  could  not  now  be  supported.'  It  appears,  however,  that 
the  party  maliciously  procuring  a  search-warrant  is  answerable 

1  14  EMt,  167, 162;  Butdett  v.  Ab-       «  2  B.  ft  Aid.  602;  14  East,  16S; 

bot,  6  Dow,  166, 4  Tamit.  401, 410.  Foster,  829 ;  2  Hawk.  P.  C.  c.  14,  §  1 ; 

3  14 East,  116.  8  B.  ft.  P.  229;  Barl.  Just.  Arrests; 

<  6  Co.  91 ;  Foster,  819.  Dick.  Just.  Arrest,  IIL 

«  1  Hale  P.  C.  468;  1  East  P.  G.       ?  See  post,  §  666. 
821.  8  2  Hale  P.  C.  161. 

A  6  Co.  91  6.    See,  on  this  subject,       >  Quaere,  see  8  Esp.  186;  1  T.  R. 

Crim.  Law,  U.  %  668,  664,  666,  727,  682;  8  B.  ft  P.  228;  1  MarshaU,  666. 
1228. 

121 


§  204  TRIBUNAL,  ARREST,  PRESENCE,  ETC.  [BOOK  IV. 

to  the  person  aggrieved,  in  an  action  on  the  case.^   As  warrants 
to  search  '  all  suspected  places '  are  illegal,^  unless  when  they 
are  issued  under  the  provision  of  particular  statutes,  it  seems 
that  a  constable,  breaking  open  doors  under  the  color  of  their 
authority,  cannot  be  justified.^  The  general  doctrine,  therefore, 
to  be  adduced  from  all  the  books  relative  to  search-warrants,  is, 
that,  if  they  are  altogether  illegal,  the  officer  cannot  be  justi- 
fied ;  but  that,  if  they  are  legal  in  form,  though  improperly 
granted,  he  may  safely  break  open  the  doors  to  execute  them, 
whether  his  search  succeed,  or  the   charge  be  malicious  or 
mistaken.^ 

§  204.  House  of  a  Third  Person :  — 

General  Dootrine.  —  '^  The   house  of  a  third   person,  if  the 
offender  fly  to  it  for  refuge,  is  not  privileged,  but  may  be  broken 
open  after  the  usual  demand ;  for  it  may  even  be  so  upon  civil 
process.^    But  then  it  is  said,  it  is  at  the  peril  of  the  officer 
that  the  party,  against  whom  he  has  obtained  the  warrant,  be 
found  there ;  for  otherwise  he  will  be  a  trespasser.^    And  this 
doctrine,  as  far  as  it  respects  civil  process,  has  been  recognized 
in  modern  decisions  J    It  is  necessary  to  observe,  that  all  the 
privileges  attendant  on  private  dwellings  relate  to  arrests  before 
indictment;  and  there   is    no  question  whatever,  that,  after 
indictment  found,  a  criminal  of  any  degree  may  be  arrested  in 
any  place,  and  no  house  is  a  sanctuary  to  him.^    So  also  upon 
a  capias  from  the  King's  Bench  or  Chancery,  to  compel  a  man 
to  find  sureties  for  his  good  behavior,  and  even  on  a  warrant  of 
a  justice  for  that  purpose,  doors  may  be  forced,  if  necessary.^ 
So  also  upon  a  capias  utlagatum,  or  capias  pro  fine,  in  any  action 


1  2  Hale  P.  C.  161 ;  1  T.  R.  585 ;  8  Dick.  Just.  Arrest,  HI.    See,  as  shed 

Esp.  185;   8  B.  &  P.  225;  1  Dowl.  &  ding  some  light  upon  the   Axnericai 

By.  97.  law  relating  to  these  points,   Oy8tea< 

3  4  Bl.  Com.  288 ;  10  St.  Tr.  426 ;  2  v.  Shed,  16  Mass.  520 ;  Allen  r.   Mai 

Hawk.  P.  C.  c.  185,  §  10.  tin,  10  Wend.  800 ;   Hawkins   v.  Con 

s  2  Hawk.  P.  C.  18,  §  10;   8  Bur.  monwealth,  14  B.  Monr.  895. 

1767  ;  Lofft,  18 ;  11  St.  Tr.  812.  «  12  Co.  131 ;  4  Inst.  181 ;  2  Hawl 

*  Ante,  §  187.  P.  C.  c.  14,  §  8;  Dick.  Jast.   Arres 

5  5  Co.  91 ;  2  Hale  P.  C.  117.  HI. 

«  2  Hale  P.  C.  117;    6  Co.  68  a.  9  2  Hawk.  P.  C.  c.  14,  §  3  ;   M:ooi 

Johnson  v.  Leigh,  1  Marshall,  565,  6  606,668;  Foster,  186;  Dick.  Just.  ^ 

Taunt.  246.  rest.  III. 

7  1  Marshall,  565;   8  B.  &  B.  228; 
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whatever.^  So  a  constable  or  other  officer,  having  a  warrant 
to  levy  the  money  adjudged  by  a  justice  to  be  levied,  by  virtue 
of  an  act  of  Parliament,  which  authorizes  him  to  convict  in  a 
penalty  to  a  part  of  which  the  king  is  entitled,  may  break  open 
doors  in  order  to  effect  his  purpose ;  though  he  is  compelled 
first  to  show  his  warrant,  if  demanded.^ 

§  205.  On  PuxBTiit  after  Escape — Breaking  out  —  Breakliig  Inner 

Doors. — '^  It  is  also  to  be  observed,  that,  after  a  party  has  been 
once  actually  arrested,  and  escaped  from  custody,  any  door  may 
be  broken  open  to  retake  him,  after  proper  demand  of  admit- 
tance.^ And  when  the  officer,  after  obtaining  admittance,  is 
locked  in,  or  otherwise  prevented  from  retiring,  he  may  law- 
fully break  out  by  any  means  in  his  power,  whether  he  be  en- 
gaged in  executing  civil  or  criminal  process ;  and  the  sheriff 
may  break  open  the  door  of  a  house  to  rescue  his  bailifiEs  un- 
lawfully detained  within  it.^  And  when  once  the  officer  has 
entered  the  house,  either  upon  civil  or  criminal  process,  he  may, 
after  ineffectually  demanding  entrance,  break  open  any  inner 
door  that  obstructs  his  progress,  though  the  process  be  without 
'  non  amittas ' ;  and,  if  he  be.  killed,  it  will  be  murder."  ^ 
§  206.  Manner,  of  executing  the  Warrant ;  ®  — 
General  Doctrine.  —  Of  the  duty  of  an  officer  to  whom  a  war- 
rant of  arrest  is  given  to  be  executed,  Ghitty,  in  another  place,^ 
says :  ^^  The  officer  should,  as  soon  as  he  conveniently  can, 
Uiough  he  may  do  so  at  any  time  afterwards  until  the  object  of 
the  warrant  has  been  satisfied,^  proceed  with  secrecy  to  find  out 
and  actually  arre%t  the  party ;  ^  not  only  in  order  to  secure  him, 
but  also  to  subject  him  and  all  other  persons  to  the  conse- 
quences of  escape  or  rescue.  And  if  he  refuse  or  neglect  to 
execute  the  warrant,  he  will  be  punishable  for  his  disobedience 
or  neglect.^^    But  at  some  of  the  police  offices,  it  is  the  prac- 

1  2Hawk.P.C.c.  14,§4;'Yely.28;  »  1  Hale  P.  C.  469;  Foster,  819;  8 

Dick.  JoBt.  Arrest,  III.  B.  &  P.  229.    The  foregoing  is  eztract- 

s  T.  Jones,  288,  284 ;  2  Hawk.  P.  C.  ed  from  1  Chit.  Crim.  Lavr,  51-59. 

c  14,  §  5 ;  Dick.  Just.  Arrest,  III.  •  And  see  ante,  §  166-163, 190-192. 

'  Foster,  820 ;  6  Mod.  178, 174 ;  Salk.  7  1  Chit.  Crim.  Law,  47, 48. 

79;  1  HaJe  P.  C.  459 ;  2  Hawk.  P.  C.  >  Peake,  284. 

c.  14,  S  9 ;  Dick.  Just.  Arrest,  IIL  »  Dalt.  Just.  169 ;  Dick.  Just.  Ar- 

«  Cro.  Jac.  555;  Foster,  819;  6  Mod.  rest.  III. 

178;  2  Hawk.  P.  C.  c.  14,  §  11 ;  1  Hale  w  Cro.  Eliz.  664 ;  1  Hale  P.  C.  581. 
P.  C.  459;  Dick.  Just.  Arrest,  III. 
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tice  to  deliver  the  warrants  for  common  assaults  to  one  of  the 
constables,  who  goes  round  to  the  parties  accused,  and  states 
the  time  when  they  must  go  before  a  magistrate,  in  order  that 
they  may  be  provided  with  sureties.^'  Again  :  ^  "  A  warrant 
directed  to  several,  may  be  executed  by  one ;  ^  but  it  is  said, 
that,  if  it  direct  fouTy  jointly  and  not  severally ^  to  arrest,  then 
they  must  all  be  present."  ^ 

§  207.  Continued  —  As  to  Baceouting  it  on  Sunday. —  In  Eng- 
land it  was  provided  by  Stat.  29  Gar.  2,  c.  7,  for  the  observ- 
ance of  the  Lord's  day,  §  6,  ^^  That  no  person  or  persons  upon 
the  Lord's  day  shall  serve  or  execute,  or  cause  to  be  served  or 
executed,  any  writ,  process,  warrant,  order,  judgment,  or  de- 
cree (except  in  cases  of  treason,  felony,  or  breach  of  the  peace) ; 
but  that  the  service  of  every  such  writ,  process,  warrant,  order, 
judgment,  or  decree  shall  be  void  to  all  intents  and  purposes 
whatsoever.  And  the  person  or  person^  so  serving  or  exe- 
cuting the  same,  shall  be  as  liable  to  the  suit  of  the  party 
grieved,  and  to  answer  damages  to  him  for  doing  thereof,  as  if 
he  or  they  had  done  the  same  without  any  writ,  process,  war- 
rant, order,  judgment,  or  decree  at  all." '  The  date  of  this 
statute  is  1676.  Eilty  mentions  this  sixth  and  last  section  as 
^^  in  force  "  in  Maryland.^  The  Pennsylvania  judges,  on  the 
other  hand,  omit  it  from  the  list  of  statutes  of  force  in  the  lat- 
ter State.^  It  would  not  be  safe  to  say  any  thing  very  positive 
on  this  point  with  respect  to  most  of  the  other  States.^  The 
point  is  of  but  little  practical  consequence ;  because,  in  most 
or  all  of  the  States,  there  are  statutes  in  like  terms  witli  this 
one.  And  it  has  been  held  in  England,  that,  under  the  excep- 
tion of  ^^  treason,  felony,  or  breach  of  the  peace,"  all  indictable 
offences  are  comprehended.  Thus  a  person  was  on  the  Lord's 
day  arrested  for  a  criminal  conspiracy  ;  and  he  contended,  that, 
as  this  offence  was  not  treason  or  felony,  so  neither  was  it  a 
"  breach  of  the  peace,"  but  tlie  court  overruled  the  objection.^ 
And  such,  it  is  presumed,  is  the  American  doctrine.^    Like- 

1  1  Chit.  Crim.  Law,  49.  »  Report  of  Judges,  8  Binn.  695. 

2  1  East  P.  C.  820 ;  Hut  127 ;  Yelr.       «  See  Grim.  Law,  I.  §  946. 

26;  Palm.  62;  Dalt  Just  c.  169;  Dick.  ?  Rawlins  v.  EUis,  16  M.  &  W.  172. 

Just.  Arrest,  U.  *  An  airest  may  be  made  for  keep- 

'  2  Taunt.  161.  ing  open  a  tippling  house  on  the  Lord's 

^  Eilty  Bep.  Stats.  242.  day,  in  violation  of  the  ordinance  of 
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wise  arrests  may  be  made  as  well  in  the  night  as  in  the 
day.^ 

VI.  The  Arrest  of  Persons  and  Q-ooda  under  Search-Warravia? 

§  208.  How  Bzaoate.  —  The  form  of  the  search-warrant  is 
not  to  be  considered  in  this  place.  As  to  the  mode  of  eze* 
cuting  it,  Ohitty  says :  ^  ^^  If  the  door  be  shut,  and,  upon  de- 
mand, not  opened,  it  may  be  broken  open ;  ^  and  so  may  boxes, 
after  the  keys  have  been  demanded ;  and,  though  the  goods  be 
not  found,  the  o£5cer  will  be  excused.^  ....  But  the  officer 
must  strictly  observe  the  directions  of  the  warrant ;  and,  if  he 
be  directed  to  seize  only  stolen  sugar,  and  seize  tea,  he  will  be 
a  trespasser."  ^  Thus,  where  a  constable,  haying  a  warrant  to 
search  for  some  specified  goods  alleged  to  be  stolen,  took  away 
not  only  these  goods,  which  were  mentioned  in  the  warrant, 
but  also  some  other  goods  supposed  to  be  stolen,  yet  not  men- 
tioned, he  was  held  to  be  liable  to  respond  in  damages  in  an 
action  of  trespass.  It  was,  however,  observed,  by  Abbott,  0. 
J. :  ^^  If  those  articles  had,  from  their  nature,  been  likely  to 
farnish  evidence  of  the  identity  of  the  articles  stolen  and  men- 
tioned in  the  warrant,  I  should  have  been  inclined  to  assent  to 
Mr.  Reader's  argument,  and  to  think  that  there  might  have 
been  reasonable  ground  for  seizing  them,  though  not  mentioned 
in  the  warrant."  ^  But  this  qualification  of  the  doctrine  comes 
from  a  special  principle  to  be  considered  under  our  next  sub- 
title. 

§  209.  The  Place  Searched.  —  A  warrant,  directing  the  search 
of  the  dwelling-house  of  a  person,  authorizes  the  ofiicer  to 
search  only  the  house  which  he  occupies ;  and,  under  it,  a  house 
owned  by  him,  but  occupied  by  another  person,  cannot  be  law- 

the  city  of  Chicago.  Main  v.  McCartj,  ^  2  Hale  P.  C.  157;  Doug.  869;  2 

16  lU.  441.  Wil8.  284 ;  8  B.  &  P.  228.    The  de- 

^  1  Chit  Crim.  Law,  16 ;  The  State  mand  ia  necessary  only  when  there  is 

V.  Smith,  1  N.  H.  846 ;  BeU  v.  Clapp,  some  person  present,  of  whom  it  can 

10  Johns.  268;  The  State  v.  Shaw,  1  he  made.     Androscoggin  Railroad  v. 

Boot,  184;  Kelsy  v.  Wright,  1  Root,  Richards,  41  Maine,  288. 

88;  The  State  v,  Brennan*B  Liquors,  «  2  B.  &  P.  158;  2  M.  &  S.  261;  2 

25  Conn.  278.                       ,  Wils.  291,  292. 

*  And  see  ante,  §  208.  "^  Croder  v.  Cnndy,  9  D.  ft  R.  224, 
>  1  Chit.  Crim.  Law,  66.  226.    And  see  The  State  v.  Brennan's 

*  See  ante,  §  208.            .  Liquors,  26  Conn.  27& 
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fully  searched.^  Where  the  warrant  required  the  oflScer  to 
search  for  some  specified  liquors  "  in  a  certain  dwelling-house 
in  said  city  of  Augusta,  situate  on  Winter  Street,  so  called,  and 
being  the  same  premises  occupied  by  said  Jones  "  ;  the  court 
held,  that  it  did  not  justify  the  officer  in  making  a  forcible  entry 
into  the  barn  of  Jones,  adjoining  the  dwelling-house.  And 
May,  J.  said :  ^^  The  barn  does  not  come  within  the  terms  used 
as  descriptive  of  the  place  to  be  searched.  If  the  words  used 
in  the  warrant  had  been  used  in  a  deed  of  conveyance,  there 
is  ho  evidence  in  the  case  tending  to  show  that  the  barn  which 
was  broken  into  was  so  connected  with  the  dwelling-house  then 
occupied  by  the  plaintiff,  that  it  could  with  legal  propriety  be 
regarded  as  passing  to  the  grantee  under  such  description. 
The  description  of  the  place  to  be  searched  should  be  as  cer- 
tain in  a  warrant  as  would  be  necessary  in  a  deed  to  convey 
such  place."  ^ 

VII.  The  Seizing  of  O-oods  in  other  Oases  of  the  Arrest  of  the 

Person. 

§  210.  Power  to  Bearch  and  take  Property  from  Priaoners.  — 
There  is  but  little  to  be  found  in  the  books,  relating  to  the  mat- 
ter of  our  present  sub-title ;  therefore  there  is  the  greater  need 
that  the  author  should  give  it  such  illumination  as  he  may  be 
able.  In  Hayes's  Digest  of  the  Criminal  Statute  Law  of  Ire- 
land, we  have  the  following :  "  It  is  a  very  common  practice 
with  police  constables,  upon  an  arrest,  to  search  the  prisoner, 
and  to  take  from  him  every  thing  found  on  his  person.  But  it 
is  very  improper  to  deprive  the  prisoner  of  his  money,  unless 
it  be  in  some  way  connected  with  the  charge  or  proof  against 
him,  as  he  is  thereby  deprived  of  the  means  of  making  his  de- 
fence." ^  Thus,  a  police  officer  who  apprehended  a  person  on 
a  charge  of  rape,  took  from  him  a  watch  and  other  articles ; 
but  the  court,  on  application,  ordered  this  property  to  be  re- 
stored to  him,  saying  it  should  not  have  been  taken.^ 

1  McGhinchy  v.  Barrows,  41  Maine,  v.  Jones,  6  Car.  &  P.  848 ;  Bex  v. 

74.  O'DonneU,.  7  Car.  &  P.  138 ;  Bex  ». 

V  Jones  V,  Fletcher,  41  Maine,  264,  Einsey,  7  Car.  &  P.  447 ;  Beg.  v.  Frost, 

256.  9  Car.  &  P.  129. 

s  1' Hayes  Dig.  70,  referring  to  Bex       ^  Bex  t;.  ^sey,  supra. 
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§  211.  Conttaued. —  Though  it  is  not  easy  to  lay  down  a  gen- 
eral doctrine  on  this  subject,  with  any  great  assurance  of  its 
being  everywhere  accepted  as  sound,  an  attempt  will  neverthe- 
less be  made.  The  officer  who  arrests  a  man  on  a  criminal 
charge  should  consider  the  nature  of  the  charge  ;  and,  if  he 
finds  about  the  prisoner's  person,  or  otherwise  in  his  possession, 
either  goods  or  moneys  which  there  is  reason  to  believe  are 
connected  with  the  supposed  crime  as  its  fruits,  or  as  the  instru- 
ments with  which  it  was  committed,  or  as  directly  furnishing 
evidence  relating  to  the  transaction,  he  may  take  the  same,  and 
hold  them  to  be  disposed  of  as  the  court  may  direct.  Let  the 
reader  understand,  that  the  author  has  before  him  no  case  in 
which  this  exact  proposition  is  stated ;  but  it  seems  rather  to 
flow  from  the  reason  of  the  thing,  from  the  general  principles 
of  the  criminal  law  relating  to  siich  subjects,  and  from  the  few 
enunciations  which  we  have  in  the  books,  than  from  what  has 
been  before  laid  down  in  exact  words. 

§  212.  Ck>ntinued.  —  Said  a  learned  Irish  judge  :  ^'  I  wish  it 
to  be  understood,  that,  unless  the  party  apprehended  be  charged 
with  the  taking  of  money,  or,  at  least,  money's  worth,  the  police 
have  no  right  to  take  from  him  the  money  which  he  has  on  his 
person.  To  take  away  the  party's  money  in  such  cases  is  to 
deprive  him  of  the  lawful  means  of  defence."  ^  And  in  Eng- 
land, Patteson,  J.  observed :  "  Generally  speaking,  it  is  not 
right  that  a  man's  money  should  be  taken  away  from  him, 
unless  it  is  connected  in  some  way  with  the  property  stolen. 
If  it  is  connected  with  the  robbery,  it  is  quite  proper  that  it 
should  be  taken.  But  unless  it  is,  it  is  not  a  fair  thing  to  take 
away  his  money,  which  he  might  use  for  his  defence.  I  believe 
constables  are  too  much  in  the  habit  of  taking  away  every  thing 
they  find  upon  a  prisoner,  which  is  certainly  not  right.  And 
this  is  a  rule  which  ought  to  be  observed  by  all  policemen  and 
other  peace  officers."  Yet  in  the  case  in  which  these  observa- 
tions were  made,  being  addressed  to  the  jury,  the  prisoner  was 
indicted  for  stealing  silver  spoons  and  other  like  articles,  not 
for  the  stealing  of  money,  and  the  officer  arresting  him  took 
his  money  away  ;  yet  he  seems  to  have  been  indicted,  tried,  and 

1  Perrin,  J.  in  Reg.  ».  McKay,  8  Crawf.  &  Dix  C.  C.  206. 
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convicted,  without  any  restoration  being  first  made.^  Still,  if 
it  appear  on  affidavits,  that  the  money  which  the  officer  has 
taken  is  not  connected  with  the  o£fence,  and  is  not  material  as 
evidence  against  the  prisoner,  the  court,  on  his  application, 
will  order  the  officer  to  restore  it  to  him.^  And  if,  for  example, 
the  charge  on  which  the  officer  arrests  the  prisoner  is  the  steal* 
ing  of  a  horse,  and  the  prisoner  has  the  horse  with  him,  the 
officer  ought  not  to  take  away  any  money  which  may  be  found 
about  his  person.^  But  we  may  presume,  that,  if  the  horse  is 
not  found  in  the  prisoner's  possession,  the  officer  may  take  his 
money ;  because,  on  the  conviction  of  the  prisoner,  if  this 
money  should  appear  to  have  been  received  by  him  on  a  sale  of 
the  horse,  the  court  would  order  it  to  be  restored,  not  to  the 
prisoner,  but  to  the  owner  of  the  horse.^  And  the  officer  may 
take  stolen  property  which  is  in  the  possession,  though  not  on 
the  person,  of  the  defendant.^ 

VIII.  The  Disposal  of  the  Arrested  Person. 

§  213.  "When  the  Arrest  le  by  Private  Person  without  War- 
rant —  When  a  private  person  arrests  a  man  without  a  warrant, 
for  treason  or  felony,' he  "may,"  says  Chitty,®  "deliver  the 
prisoner  into  the  hands  of  a  constable,  or  he  may  carry  him  to 
any  jail  in  the  county.  But  the  safer  course  seems  to  be,  to 
cause  him,  as  soon  as  convenience  will  permit,  to  be  brought 
before  some  justice  of  the  peace,  by  whom  the  prisoner  may  be 
examined  and  bailed,  or  committed  to  prison.^  Where  a  pri- 
vate person  has  apprehended  another  assisting  in  an  a£fray,  he 
may  lawfully  detain  him  till  the  heat  is  over,  and  then  deliver 
him  to  the  constable."  ®  Probably,  however,  the  private  person 
has  the  same  authority,  if  he  chooses  to  exercise  it,  to  deliver 
the  arrested  person  to  the  keeping  of  the  jailer,  or  to  take  him 
before  a  magistrate,  when  the  arrest  is  for  a  breach  of  the  peace 

^  Rex  V.  O'Donnell,  7  Car.  &  P.  188.       o  Houghton  v.  Bachman,  47  Barb. 

*  Rex  V.  Bamett,  8  Car.  &  P.  600.        888. 

'  Rex  V.  Jones,  6  Car.  &  P.  848.  «  1  Chit.  Crim.  Law,  20. 

*  1  Chit.  Crim.  Law,  819.    See  also,        7  iHale  P.  C.  689;  2  Id.  77,  81;  2 
on  the  subject  of  the  foregoing  sections,  Hawk.  P.  C.  c.  18,  §  7,  and  c.  16,  §  8. 
Spalding  v.  Preston,  21  Yt  9 ;  ante,        >  2  Hawk.  P.  C.  c.  18,  §  8. 

§208. 
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committed  in  his  presence,  as  when  it  is  for  treason  or  felony.^ 
On  the  other  hand,  considering  that  with  us  all  official  business 
is  intrusted  as  far  as  possible  to  the  officers  of  the  law,  we 
may  doubt  whether  it  would  not  be  practically  the  better  way, 
in  almost  every  case,  for  tlie  private  person  who  has  made  an 
arrest,  to  deliver  the  arrested  person  immediately  to  the  proper 
peace  officer  ;  though  the  strict  law  is  undoubtedly  as  already 
stated  in  this  section. 

§214.  When  by  Officer  withont  Warrant  —  "A  constable, 
having  arrested  the  ofifender,"  says  Ghitty,^  ^'  may,  in  case  of 
an  affray,  put  him  in  the  stocks,  or  otherwise  confine  him,  till 
the  heat  of  his  passion  or  intemperance  is  over,  or  till  he  <mn 
bring  him  before  a  justice  of  the  peace ;  and,  in  case  of  any 
offence  for  which  the  party  suspected  may  be  apprehended,  a 
constable  may  convey  him  to  the  sheriff  or  jailer  of  the  county 
or  franchise ;  but  the  safest  and  best  course  is  said  to  be,  in  all 
cases,  to  carry  the  offender  before  a  justice  of  the  peace,  as 
*  Boon  as  circumstances  will  permit.®  But  where  the  parish  clerk 
refused  to  read  in  church  a  notice  presented  him  for  that  pur- 
pose, and  the  person  presenting  it  read  it  himself  at  a  time 
when  no  part  of  the  church  service  was  going  on  ;  it  was  held, 
that,  tliough  a  constable  might  be  justified  in  removing  him 
from  the  church,  and  detaining  him  until  the  service  was  over, 
yet  he  could  not  legally  detain  him  afterwards  io  take  him 
before  a  magistrate.^  And  a  constable  arresting  a  man  on  sus- 
picion of  felony,  must  take  him  before  a  justice  to  be  examined, 
as  soon  as  he  reasonably  can  ;  and,  it  seems,  a  constiable  cannot 
justify  handcuffing  a  prisoner,  unless  it  be  necessary  to  prevent 
his  escape."  ^  But  the  time  during  which  the  prisoner  may  be 
detained  is  regulated  by  statute  in  some  of  our  States. 

^  See  the  observations  of  Gibson,  J.  in  delaying  for  three  days  to  take  the 

in  Commonwealth  o.  Deacon,  8  S.  &  prisoner  before  a  magistrate.    "  And/' 

B.  47.  it  was  added,  "  even  a  magiBtrate  is  not 

s  1  Chit.  Crim.  Law,  23,  24.  authorized  by  law,  and  much  less  is  a 

>  2  Hale  P.  C.  951,  &c.    See  Arnold  constable  therefore,  to  detam  a  person 

V.  Steeves,  10  Wend.  514.  so  arrested,  except  for  a  reasonable 

4  2  B.  &  C.  699.  time,  and  except  for  the  purpose  of  his 

ft  4  B.  &  C.  596.    In  the  case  here  being  examined.  The  magistrate  might 

referred  to  by  Chitty,  Wright  v.  Court,  have  been  justified  in  ordering  the  plain- 

6  D.  &  R.  628,  4  B.  &  C.  596,  it  was  tiff  to  be  detained  until  Clarke  could 

held,  that  the  constable  is  not  justified  bring  forward  his  evidence  ;  but,  with- 

TOL.  I.                                                     9  129 
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§  216.  Continaed. — "A  watchman,"  says  Chitty,^  " 
apprehended  a  party,  may  discbarge  himself  from  liabi] 
an  escape,  by  delivering  him  to  a  constable,  or  he  may  1 
take  him  before  a  magistrate."^  But  the  reader  wi 
the  duties  of  watchmen  defined  in  the  statutes  of  hi 
State. 

§  216.  Where  the  Arrest  is  by  Warrant — The  foregoir 

tions  refer  to  arrests  made  without  a  warrant.  Of  { 
under  warrant,  Cliitty  says :  ^  "  When  the  officer  has  ma 
arrest,  he  is,  as  soon  as  possible,  to  bring  the  party  to  tl 
or  to  the  justice,  according  to  the  import  of  the  warrant, 
some  localities  or  circumstances,  the  party  arrested  mi 
taken  before  the  justice  who  issued  the  warrant ;  ^  in  oth< 
may  be  taken  before  any  magistrate  within  the  jurisdi< 
The  officer  must  follow  the  law  on  this  subject ;  ^  or,  tl 
permitting,  he  may,  and  indeed  must,  follow  the  terms  < 
warrant.  But,  the  law  giving  the  jurisdiction,  if  the  w( 
directs  the  officer  to  bring  the  prisoner  before  the  magi 
issuing  it  or  any  other  justice  of  the  peace,  the  right  to  e] 
in  the  officer.^  "  If  he  be  guilty  of  unnecessary  delay,' 
tinues  Chitty,  "  it  is  a  breach  of  duty.®  But  if  the  tic 
un'seasonable,  as  in  or  near  the  night,  whereby  he  cannot  c 
the  justice ;  or,  if  there  be  danger  of  a  rescue ;  or  the  pa 
ill,  and  unable  at  present  to  be  brought ;  he  may,  as  the 
shall  require,  secure  him  in  the  stocks ;  or,  in  case  the  qt 
of  the  prisoner  or  his  indisposition  so  require,  detain  hin 
house  till  the  next  daj%  or  until  it  may  be  reasonable  to 
him."  ^    In  this  country  there  are  generally  provided  pla< 

out  his  order,  the  defendants  could  not  ^  Fortes.  143 ;    2  Hale  P.  C 

possibly  bojustifiedindetaining  him  for  According  to  a  New  Hampshin 

any  such  purpose."    See  also  Wheeler  an  officer  who  has  arrested  a  p> 

V.  Nesbitt,  24  How.  U.  S.  544.    See,  as  at  a  distance  from  the  jail,  it  be 

to  handcuffing,  ante,  §  168.    And  see  duty  to  commit  him,  must  be  the 

Ex  parte  Taws,  2  ViTash.  C.  C.  868.  of  the  time  when  he  will  start  i 

^  1  Chit.  Crim.  Law,  24.  jail,  and  the  state  of  the  weat 

^  Dalt.  Just.  c.  104.  which  he  will  go.    He  has  a  ri 

>  1  Chit.  Crim.  Law,  69.  start  at  any  hour  he  may  choose, 

^  People  V.  Fuller,  17  Wend.  211 ;  business  requires,  and  in  such  w 

Batchelder  v.  Currier,  46  N.  H.  460.  as  he  may  find  at  the  time,  provii 

*  Commonwealth  v.  Wilcox,  1  Cush.  does  not  needlessly  expose  the  ] 

608.  er's  health,  or  do  him  a  personal  i 

^  Stetson  V,  Packer,  7  Cush.  662.  Butler  v,  Washburn,  5  Fost.  N.  £ 

'T  Foster's  Case,  6  Co.  69.  »  2  Hale  P.  C.  96,  96, 119, 120. 
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temporary  security  in  which,  in  some  of  the  circumstances  thus 
mentioned  by  Ghitty,  the  prisoner  can  be  put  if  necessary. 

§  217.  How  after  Prisoner  is  before  the  SffagiBtarate. —  ^^  When 

the  prisoner,"  says  Chitty,^  "  is  brought  before  the  justice,  he 
is  still  considered  to  be  in  the  custody  of  the  officer,  until  he 
has  been  either  discharged,  bailed,  or  committed  to  prison.' 
The  officer  may  keep  his  warrant  for  his  own  justification,  and 
need  only  return  to  the  justice  what  he  has  done  in  pursuance 
of  his  commands."^ 

§  218.  How  on  Bearch-Warrant  —  Things  taken  at  the  Arrest 
on  an  Ordinary  "Warrant — Speaking  of  the  search-warrant, 
Ghitty  says :  *  "  If,  on  the  return  of  the  warrant  before  the 
justice,  it  appear  that  the  goods  were  not  stolen,  they  are  to  be 
restored  to  the  possessor.  If  it  appear  they  were  stolen,  they 
are  not  to  be  delivered  to  the  proprietor,  but  deposited  in  the 
hand  of  the  sheriff  or  constable,  in  order  that  the  party  robbed 
may  proceed,  by  indicting  and  convicting  the  offender,  to  have 
restitution.  The  party  who  had  the  custody  of  the  goods  is  to 
be  discharged  if  they  were  not  stolen;  and,  if  they  were,  not 
by  him,  but  by  another  person,  who  sold  or  delivered  them  to 
him,  and  it  appear  that  he  was  ignorant  of  the  mode  in  which 
they  were  procured,  he  may  be  discharged,  but  bound  over  to 
give  evidence  as  a  witness  against  him  that  sold  them.  If 
it  appear  that  he  knew  them  to  be  stolen,  then  he  should  be 
bound  to  answer  the  felony ;  for  there  is  a  probable  cause  of 
suspicion,  at  least,  that  he  was  accessory  after  the  fact."^ 
There  is  not  much  light  to  be  found  in  Ihe  books,  concerning 
the  custody  of  things  which  are  taken  from  the  prisoner  on  his 
being  arrested,  as  mentioned  under  our  last  sub-title ;  but  they 
appear  to  be  lefb  in  the  hands  of  the  officers,  who  are  under  the 
control  of  the  courts,  and  are  compellable  to  obey  any  order 
made  concerning  their  disposition. 

IX.  Fugitives  from  Justice.^ 

§  219.  introduotory  View. — The  general  doctrine  respecting 
the  surrender  of  fugitives  from  justice  was  stated  in  the  work 

1  1  Chit.  Crim.  Law,  60.  *  1  Chit.  Crim.  Law,  67. 

«  2  Hale  P.  C.  120.  *  2  Hale  P.  C.  161, 152. 

»  2  Ld.  Raym.  1196 ;  Dick.  Juat  Ar-       *  See  Crim.  Law,  I.  §  103. 
rett,iy. 
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on  the  Criminal  Law.^  The  doctrine  has  two  branches,  n 
that  of  the  surrender  as  between  our  country  and 
countries ;  and  that  of  the  surrender  as  between  the  i 
States  of  our  Union,  pursuant  to  a  proyision  in  the  Consi 
of  the  United  States.  The  one  branch  takes  us  into  tl 
of  the  law  of  nations ;  the  other,  into  the  equally  comp 
maze  of  the  powers  of  the  several  States  and  of  the 
States  under  the  United  States  Constitution.  It  is  m 
posed  in  these  volumes  to  enter  into  this  subject,  in 
branch,  in  any  full  way.  Something  upon  the  subjec 
perhaps  a  full  discussion,  is  proposed  by  the  author  in 
connections.    A  few  points  will  be  here  stated. 

§  220.  The  Constitational  ProTisioiL — The  constitution 
vision,  by  force  of  which  fugitives  from  justice  are  re 
as  between  our  several  States,  is  the  following:  "A 
charged  in  any  State  with  treason,  felony,  or  other  crim 
shall  flee  from  justice,  and  be  found  in  another  State,  sh 
demand  of  the  executive  authority  of  the  State  from  wh 
fled,  be  delivered  up,  and  be  removed  to  the  State  haviuj 
diction  of  the  crime."  ^  In  pursuance  of  this  provision 
gross,  on  the  12th  of  February,  1793,  passed  an  act  whi 
far  as  national  legislation  is  concerned,  has  governed  th 
ter  ever  since.    It  is  as  follows :  — 

§221.  The  statuta — "Sec.  1.  Whenever  the  exe 
authority  of  any  State  in  the  Union,  or  of  either  of  the 
tories  northwest  or  south  of  the  river  Ohio,  shall  daman 
person  as  a  fugitive  from  justice,  of  the  executive  autho: 
any  such  State  or  territory  to  which  such  person  shall 
fled,  and  shall  moreover  produce  the  copy  of  an  indie 
found,  or  an  affidavit  made  before  a  magistrate  of  any  St 
territory  as  aforesaid,  charging  the  person  so  demanded 
having  committed  treason,  felony,  or  other  crime,  certif 
authentic  by  the  governor  or  chief  magistrate  of  the  St 
territory  from  whence  the  person  so  charged  fled,  it  sh; 
the  duty  of  the  executive  authority  of  the  State  or  territ 
which  such  person  shall  have  fled,  to  cause  him  or  her 
arrested  and  secured,  and  notice  of  the  arrest  to  be  gii 
the  executive  authority  making  such  demand,  or  to  the 

1  Crim.  Law,  I.  §  108.  »  CoDBt.  U.  S.  art.  4,  §  2. 
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of  Buch  authority  appointed  to  receive  the  fugitive,  and  to  cause 
the  fugitive  to  be  delivered  to  such  agent  when  he  shall  appear. 
But  if  no  such  agent  shall  appear  within  six  months  from  the 
time  of  the  arrest,  the  prisoner  may  be  discharged.  And  all 
costs  or  expenses  incurred  in  the  apprehending,  securing,  and 
transmitting  such  fugitive  to  the  State  or  territory  making  such 
demand,  shall  be  paid  by  such  State  or  territory. 

§  222.  Continued. —  ^'  Sec.  2.  Any  agent,  appointed  as  afore- 
said, who  shall  receive  the  fugitive  into  his  custody,  shall  be 
empowered  to  transport  him  or  her  to  the  State  or  territory 
firom  which  he  or  she  shall  have  fled.  And  if  any  person  or 
persons  shall  by  force  set  at  liberty,  or  rescue  the  fugitive  from 
such  agent,  while  transporting  as  aforesaid,  the  person  or  per- 
sons so  ofiending  shall,  on  conviction,  be  fined  not  exceeding 
five  hundred  dollars,  and  be  imprisoned  not  exceeding  one 
year."  * 

§  223.  Atudliary  State  LegiBlation. —  In  aid  of  this  legislation 
of  Congress,  and  for  purposes  of  domestic  police,  statutes  have 
been  enacted,  in  most  or  all  of  the  States,  authorizing  the 
arrest  of  persons  on  the  charge  of  being  fugitives  from  the 
justice  of  other  States,  on  warrant  issued  by  a  magistrate,  in 
advance  of  the  executive  demand.  The  principle  on  which 
such  statutes  rest,  was  stated  by  Shaw,  C.  J.  to  be  the  follow- 
ing :  ^*  A  government  is  not  bound  to  wait  till  its  own  laws  are 
violated.  Reasonable  apprehension  of  danger  is  sufficient  to 
justify  a  preliminary  interposition  to  prevent  it.  It  is  analo- 
gous to  the  case  of  persons,  who,  by  their  language  or  conduct, 
have  shown  themselves  dangerous :  they  may  be  secured  by 
bail,  or  by  actual  imprisonment,  to  prevent  mischief."  ^  How 
just  this  principle  is,  and  whether  this  is  the  true  one,  the 
present  pages  are  not  the  place  to  consider. 

§224.  TreaUes  with  Foreign  Nations. —  Under   treaties  with 

other  nations  for  the  mutual  surrender  of  fugitives  from  justice, 
Congress  has  provided  the  necessary  legislation,  pursuant  to 
which  there  may  be  compliance  with  the  treaties  on  our  part^ 

i  1.  Stats,  at  Large,  802.    For  the       '  Commonwealth  v.  Tracy,  6  Met 
practice  ander  this  act,  see  the  notes  in    586,  650. 

Brightl/s  Digest,  tit  Fugitires  from  '  See,  for  these  treaties,  statutes,  and 
Justice.  the  practice    under   them,  Brightlj's 

Digest,  tit  Extradition,  and  notes. 
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And  in  England  and  other  countries  there  is  correspoi 
legislation.  But  it  is  not  in  place  to  pursue  either  bran 
this  subject  further  here. 


CHAPTER  XVII. 

THE  PRELIMINARY  PROCEEDINGS  BEFORE  THE  HAGISTRAT 

§  225.  Introductory  Statement — The  subject  of  this  ch 
brings  to  the  attention  of  the  writer  more  matter,  which  i 
be  easily  wrought  into  it,  than  we  shall  find  it  practically 
to  use.  It  is  regulated  by  statutes  in  our  States  gener 
yet,  for  the  understanding  of  the  statutes,  and  of  some  p 
which  they  do  not  ordinarily  embrace,  it  becomes  desiral 
pursue  the  discussion  here  a  little  way. 

§  226.  JuBtioeB  of  the  Peace  —  Their  Functions  —  Books.  — 

have  already  had  occasion  to  call  to  mind  some  things  rel 
to  the  origin  and  nature  of  the  office  of  justice  of  the  p< 
An  important  part  of  the  functions  of  this  officer,  in  al 
States,  consists  in  the  binding  over  or  commitment  of  pe 
suspected  of  crimes,  to  answer  to  the  tribunal  having  ju< 
cognizance  of  them.  And  there  are,  in  most  of  the  S 
books  written  for  the  use  of  justices,  furnishing  them  wit 
necessary  forms,  and  with  specific  instructions  how  to  pro 
Such  a  book  it  is  presumed  the  justice  who  reads  this  ch 
has.  No  attempt,  therefore,  at  giving  forms,  will  here  be  i 
§  227.  "Warrant  — BeaL — It  has  been  much  questioned  wli 
or  not  the  warrant  of  a  justice  of  the  peace  must,  whei 
statute  is  silent  on  the  point,  be  under  seal.  Ghitty  says : 
is  generally  laid  down,  that  the  warrant  ought  to  be  unde 
hand  and  seal  of  the  justice  who  makes  it ;  ^  but  it  seem 
ficient  if  it  be  in  writing,  and  signed  by  him,  unless  a  sc 
expressly  required  by  particular  act  of  Parliament."  *  Ac 

1  Ante,  §  149, 174  et  seq.  P.  C.  c.  18,  §  21 ;  4  Bl.  Com. 

s  1  Chit.  Crim.  Law,  88.  Saund.  806,  note  18. 

»  1  Hale  P.  C.  577  ;  2  lb.  Ill ;  Com.  *  WiUea,  411 ;  BuU.  N.  P.  88 ; 
Dig.  Imprisonment,  H.  7;   2  Hawk.    Jnst.  Warrant,  lY.;  Dick.  Just 

rant,  III. ;  Toone,  450. 
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ing  to  this  view,  a  warrant  of  commitment  has  been  held,  in 
South  Carolina  ^  and  in  New  Hampshire,^  to  be  sufficient  with- 
out seal.  But  in  most  or  all* the  other  localities  in  which  the 
question  has  arisen  in  the  United  States,  a  seal  has  been  held  to 
be  necessary.  It  was  so  adjudged  in  North  Carolina,  Ruffin, 
C.  J.  observing :  "  Though  it  seems  recently  to  be  thought  suf- 
ficient by  some,  if  the  warrant  be  in  writing  and  under  the 
hand  of  the  justice,  yet  so  many  of  the  older  and  most  respect- 
able authorities  lay  it  down  positively  that  a  seal  is  necessary  * 
to  a  warrant  for  a  criminal  charge,  that  we  are  obliged  to  con- 
sider it  established  law,  and  do  not  feel  at  liberty  to  say  any  thing 
to  unsettle  it."  ^  And  in  Maine,  where  the  question  was  decided 
in  the  same  way,  Shepley,  C.  J.  said  of  the  authorities :  "  The 
cases  deciding  that  a  warrant  may  be  valid  without  a  seal  do 
not  appear  to  have  been  those  authorizing  an  arrest  or  impris- 
onment of  a  person."  *  Yet  a  wafer  is,  prima  fade^  a  sufficient 
seal ;  it  being  adequate  if  it  was  adopted  by  the  magistrate  as 
such.*  What  is  a  seal  is  a  question  of  law  for  the  court ; 
therefore  the  court,  and  not  the  jury,  determines  whether  a 
warrant  is  under  seal  or  not.^ 


*  The  State  v.  Vaughn,  Harper,  818.  that  there  has  been  a  straining  of  the 

1  Thompson  v.  Fellows,  1  Fost.  N.  H.  law  to  support  the  proceedings."    p. 

425;  DaWs  v.  Clements,  2  N.  H.  890.  869. 

»  Welch  V.  Scott,  5  Ire.  72,  75.    To  »  The  State  v.  McNally,  34  Maine, 

the  like  eflect  see  The  State  v.  Caswell,  210. 

T.  U.  P.  Charl.  280 ;  Lough  v.  MUlard,  «  The  State  v.  Worley,  11  Ire.  242. 

2  R.  I.  486 ;  and  the  remaining  cases  In  Maine,  a  complaint,  made  before  a 

cited  to  this  section.  justice  of  the  peace,  and  the  justice's 

^  The  State  v.  Drake,  86  Maine,  866,  warrant,  were  on  the  same  piece  of 
868.  This  learned  judge  added :  "  If  paper,  and  the  only  seal  was  at  the 
a  warrant  issued  without  a  seal  in  a  right  hand  of  the  justice's  signature* 
eriminal  prosecution,  by  a  magistrate,  to  the  complaint;  so  that,  in  order  to 
may  be  valid,  it  would  seem  that  one  separate  the  two,  and  leave  the  seal  on 
might  be  where  so  issued  by  any  court  the  warrant,  they  must  be  dirided  by 
of  justice ;  and  yet  all  such  precepts,  a  crooked  line.  Yet  it  was  held,  that 
iasuing  from  a  court  barring  a  seal,,  there  was  a  sufficient  seal  to  the  war- 
must  be  issued  under  the  sanction  of  rant.  Tenney,  J.,  speaking  of  the 
that  seal  This  appears  to  have  been  papers  before  the  court,  on  which  this 
admitted  by  the  Lord  Chief  Justice,  in  question  arose,  observed :  "  The  magis- 
hii  opinion  in  the  case  of  Padfleld  v.  trate  does  not  say,  that  there  was  a 
Cabell,  Willes,  411,  when  the  precept  seal  on  thecomphiint;  but  he  does  say, 
issued  from  any  court  of  record.  When-  that  the  warrant  was  under  seal.  Can 
ever  it  has  been  held,  that  a  warrant  the  Court  say  that  they  must  necessa- 
issued  in  a  criminal  prosecution  might  rily  be  separated  by  a  straight  line  ? 
be  valid  without  a  seal,  it  is  apparent  The  State  v,  Coyle,  88  Maine,  427. 
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§  228.  What  the  Warrant  of  Arrest  must  State  —  'Wliat  t 

timns.  —  The  warrant  of  arrest  must  state  for  what  offci 
arrest  is  to  be  made ;  though  it  need  not  descend  into  the 
ulars  of  the  charge,  as  the  indictment  does.^  The  same  is 
the  mittimus,  under  which  the  commitment  to  prison  is  i 
Precisely  how  minute  either  the  one  or  the  other  must 
question  partly  of  local  usage,  upon  which  the  authoriti 
not  quite  harmonious ;  as  the  reader  will  see  On  consultii 
oases  cited  to  this  section.^ 

§  229.  Power  of  Judges  of  the  Ck>urt8  to  Arrest  and  Com 

In  England,  the  judges  of  the  courts  which  ar»^'  intrustei 
the  conservation  of  the  peace ''  ^  are  authorized  to  issu< 
rants  of  arrest,  also  to  commit  people  already  before  them, 
the  occasion  for  the  commitment  judicially  appears.^  Ai 
like  power,  in  many  of  our  States,  is  held  to  belong  as  of 
to  our  judges.^    Thus,  if  an  indictment  is  pronounced  ba 

1  In  re  Booth,  8  Ww.  1;  Caudle  r.       »  Chitty  says:  "A  warrant  i 

Seymour,  1  Q.  B.  889,  1  Gale  &  D.  454;  granted  in  extraordinary  cases 

The  State  v.  Rowe,  8  Rich.  17 ;  Tlie  Privy  Council  or  secretaries  of 

State  V.  Everett,  Dudley,  S.  C.  295 ;  by  the  speaker  of  the  House  o 

Floyd  V.  The  State,  7  £ng.  48.  mons  or  Lords ;  by  justices  of . 

a  Rex  V.  Judd,  2  T.  R.  255, 1  Leach,  livery,  or  oyer  and  terminer,  j 

4th  ed.  484,  2  East  P.  C.  1018;  The  at  sessions,  or  by  a  judge  of  the 

State  V.  Bandy,  2  Ga.  Decis.  40;  Ex  of  King's  Bench,"  1  Chit.  Crim 

parte  Rohe,  5  Pike,  104 ;  Ricker,  peti-  84.    Lord  Hale  says  of  the  last- 

tioner,  82  Maine,  87 ;  Rex  v.  Kendal,  judges,  that,  **  to  avoid  the  troi 

1  Ld.  Raym.  65, 1  Salk.  847 ;  Rex  v.  the  country  of  bringing  up  off( 

Wyndham,  1  Stra.  2;  Rex  v.  Marks,  they  usually  direct  their  warra 

8  East,  157;  Day  v.  Day,  4  Md.  262;  apprehend  the  parties  and  brin{ 
Bennac  v.  People,  4  Barb.  81 ;  Com-  before  some  justice  of  the  peac 
monwealth  v.  Ward,  4  Mass.  497 ;  Rex  adjoining,  either  to  be  examin 
V.  Kendall,  Skin.  596,  599.  bound  over  to  the  sessions,  and  l 

'  In  North  Carolina  it  was  held,  that  to  be  proceeded  against  accord 

a  warrant  issued  in  one  of  the  counties  law."    1  Hale  P.  C.  578.    See 

in  the  State,  charging  a  person  with  Chit.  Crim.  Law,  5,  86,  107 ;  2  J 

having  committed  murder  **  somewhere  P.  C.  c.  16,  §  8,  4. 
between  this  place  and  the   State  of       <  Consult  Berry  v.  The  State 

Texas,"  is  void  for  uncertainty.    Price  ley,  S.  C.  215 ;  Commonwealth  i 

V.  Graham,  8  Jones,    N.  C.   545.    A  Jailer,!  Grant,  Pa.  218 ;  The  S 

Massachusetts  statute  requires  the  war-  Thornton,  18  Ire.  256 ;  People  v.  t 

rant  to   recite   the   substance  of  the  1  Cal.  9;  Cameron  v.  The  Sta 

accusation ;  and  this,  it  is  held,  is  com-  Ark.    712.    Where  the  judgmc 

plied  wiUi,  by  making  it  on  the  same  arrested  and  a  nol.  pros,  enterec 

paper  with  the  complaint,  and  definitely  county  to  which  the  prisoner  lia 

referring  to  it.  Commonwealth  v.  Dean,  the  case  removed,  the  court  can 

9  Gray,  288.    And  see  post,  §  242.  him  to  appear  at  the  court  of  the  i 
4  1  Hale  P.  C.  578.  county  to  answer  a  new  mdictme 
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• 

judge  is  not  necessarily  obliged  to  let  the  defendant  go  ;  but  he 
may  commit  him,  or  hold  him  to  bail,  to  answer  to  a  fresh 
indictment ;  ^  or  he  may  order  the  officer  to  take  the  prisoner 
'before  a  justice  of  the  peace  to  be  proceeded  against  on  fresh 
complaint.^  But  if,  in  an  appeal  case,  the  indictment  being 
found  fatally  defective,  the  offence  appears  at  the  same  time  to 
be  barred  by  the  statute  of  limitations,  the  appellate  court 
will  dismiss  the  case  altogether.^  Or  if,  in  any  case  where 
the  defendant  is  discharged,  the  proceedings  have  been  such 
that  he  cannot  be  constitutionally  required  to  answer  to  an- 
other indictment,  the  court  will  not  make  the  order.^  It  must 
be  observed,  of  the  entire  matter  of  this  section,  that,  however 
clear  the  English  law  may  be,  it  is  hardly  safe  to  speak  of  the 
American  practice,  further  than  the  decisions  in  a  particular 
State  have  gone. 

§  280.  The  Complaint  — The  effect  of  nearly  or  quite  all  the 
statutes  is  tp  require  a  complaint  to  be  made  to  the  magistrate 
by  a  third  person,  —  not  by  all  the  statutes  need  it  be  in 
writing,  not  by  all  must  it  be  under  oath.    Still,  some  of  our 

the  same  offence.  In  »uch  a  case  the  offence,  although  the  grand  jury  is  in 
Taliditjr  of  the  recognizance  is  not  im-  session  before  whom  a  bill  may  be  pre- 
paired  because  the  minutes  fail  to  recite  sented.  Said  this  learned  person :  "It 
the  specific  cause  for  which  the  indict-  is  believed  to  be  a  correct  position,  that 
ment  was  arrested,  or  that  the  court  the  power  to  commit  for  offences  of 
ordered  another  indictment  to  be  pre-  which  it  has  cognizance  is  exercised 
ferred,  or  the  defendant  to  give  bail,  by  every  court  of  criminal  jurisdiction, 
Gooden  v.  The  State,  86  Ala.  480.  It  and  that  courts  as  well  as  individual 
was  held  in  Mississippi,  that,  under  the  magistrates  are  conservators  of  the 
statute  of  1842,  creating  the  office  of  peace.  Were  it  otherwise,  the  conse- 
vice  chanceUor,  he  is  a  conservator  quence  would  only  be,  that  it  would 
of  the  peace.  Therefore  he  may  com-  become  the  duty  of  the  judge  to  de- 
mit persons  breaking  the  peace,  and  scend  from  the  bench,  and,  in  his  charac- 
bind  them  to  answer  before  the  proper  ter  as  an  individual  magistrate,  to  do 
court.  Thacher,  J.  observed :  **  With-  all  that  which  the  court  is  asked  to  do." 
in  the  duties  and  powers  of  general  United  States  v.  Burr,  1  Burr's  Trial, 
conservators  of  the  peace,  ftom  the  Philad.  ed.  79,  80. 
earliest  periods,  baa  been  included  ^  United  States  v.  Townmaker, 
the  power  to  commit  all  breakers  of  Hemp.  299;  NichoUs  v.  The  State,  2 
the  peace,  or  to  bind  them  in  recog-  Southard,  689;  Peter  v.  The  State, 
niaances  to  keep  it,  or  to  answer  for  8  How.  Missis.  488. 
oflences  committed  against  it."  The  ^  Young  r.  Commonwealth,  1  Rob. 
State  V.  Wofford,  10  Sm.  &  M.  626.  Va.  744. 

It  wa«  held  in  the  United  States  Cir-  >  Bedfield  v.  The  SUte,  24  Texas, 

cnit  Court,  by  Marshall,  C.  J.,  that  188. 

the  court,  sitting  as  a  court,  has  author-  *  The  State  v.  Jones,  6  Hi^t.  289 
itj  to  commit  a  person  charged  with  an 
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constitutions  have  the  provision,  that  ^^  no  warrants  can 
but  upon  probable  cause,  supported  by  oath."  This  pr< 
is,  or  used  to  be,  in,  for  example,  the  Constitution  o 
York.^  It  has  been  held  that  the  magistrate's  certificate 
only  evidence  admissible  to  show  the  administration 
oath.^  The  particular  testimony  of  the  complainant  ne 
be  set  out  in  the  complaint,  unless  the  statute  so  requirei 
the  complaint  is  in  due  form,  itself  under  oath,  and  duly 
fied  to  by  the  magistrate,  it  cannot  be  invalidated  by  evi 
that  there  was  no  further  examination  of  the  complaina 
fore  the  issuing  of  the  warrant.^  If  the  charge  is  merelj 
the  knowledge  and  belief  of  the  complainant,  that  has  been 
in  Maine,  to  be  sufficient  without  a  more  positive  averme 

§231.  Continued  —  Form  of  the  Jurat  —  As  tO  the  fo 

the  jurat,  where,  in  Massachusetts,  a  complaint  was  ma 
"  Samuel  W.  Richardson,  City  Marshal  of  Cambridge,"  8 
"  S.  W.  Richardson,"  and  certified  by  the  magistrate  to 
been  "  received  and  sworn  to  before  said  court,"  it  was  hi 
be  sufficient.®  And  where  it  was  signed  by  the  complaii 
mark,  and  certified  by  the  magistrate  as  "  taken  and  £ 
to,"  on  a  day  named,  this  was  adjudged  adequate,  though 
was  no  attesting  witness  to  the  mark.*^ 

§  232.  Continued  —  The  Complainant  —  It  is  perhaps 
entirely  clear  whether  a  complaint  is  sufficient  when  mad< 
sworn  to  by  a  person  incompetent  to  be,  in  general,  a  wit 
by  reason  of  his  having  been  convicted  of  an  infamous  c 
In  Qouth  Carolina,  where  a  written  complaint  and  an 
were  not  deemed  essential  as  foundation  for  the  issuing 
warrant,  the  court  held  that  a  warrant  issued  on  the  compl 
under  oath,  of  such  a  person,  was. good.^    Still,  if  the  oath 

1  Walker  V.  Cruik«hank,  2  HiU,  N.  Y.  ».  Quin,  6  Gray,  478;  Webb  v 

296.  State,  21  Ind.  286. 

a  The  Stete  v.  J.  H.,  1  Tyler,  444.  »  The  State  v.  Killet,  2  Bailee 

s  The  State  v.  Hobbs,  89  Maine,  212.  290.  Said  Earle,  J. :  "  The  iegai  i 

^  Commonwealth  v.  Farrell,  8  Gray,  petency  of  such  a  person  to  be  a  w 

468.  in  any  case,  and  even  to  take  an 

A  The  State  v.  Hobbs,  89  Maine,  212.  except  on   incidental  matters  ] 

6  Commonwealth  v.  Wallace,  14  sary  for  defence,  is  clear  enough 
Gray,  882.  general  principle.     And  yet  1  fl 

7  Commonwealth  i;.  Sullivan,  14  nowhere  laid  down  that  he  shall  i: 
Gray,  97^  See,  also.  Commonwealth  competent  to  originate  a  proseci 
V,  Keefe,  7  Gray,  882 ;  Commonwealth  I  do  not  regard  it  as  indispensable 
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necessary,  there  is  English  authority  which  seems  contrary  in 
principle  to  this  decision.^  A  statute  of  Iowa  provides,  that 
^'  no  prosecution  for  adultery  can  be  commenced  but  on  the 
oomplaint  of  the  husband  or  wife."  And  it  was  held,  that  a 
husband  could  not  be  prosecuted  for  this  crime  when  his  wife 
refused  to  complain,  although  she  had  complained  against  the 
other  guilty  party .^ 

^233.  Tbe  Bvidence  to  Commit. — To  justify  the  holding  of 
the  prisoner  for  trial  in  the  higher  court,  it  is  not  necessary  that 
the  evidence  should  be  sufficiently  conclusive  to  authorize  his 
conviction  if  the  crime  charged  were  within  the  magistrate's 
jurisdiction.  The  alleged  offence  appearing  to  have  been  com- 
mitted, probable  cause  to  believe  the  defendant  to  be  the  guilty 
person  is  all  which  is  required.^  And  it  has  been  laid  down  in 
one  of  the  circuits  of  the  United  States,  that,  generally  speak- 
ing, the  defendant's  witnesses  are  not  examined  on  an  appli- 
cation to  bind  him  over  to  answer  to  a  criminal  charge.  They 
are  never  sent  to  the  grand  jury,  except  when  the  attorney  for 
the  prosecution  consents.    Still  the  judge  may  examine  wit- 

the  information  for  a  warrant  should  be  the  prisoner  ought  not  to  be  detained 
on  oath ;  nor,  if  on  oath,  that  it  should  in  confinement ;  for  at  the  utmost  it 
be  in  writing ;  although  both  are  usual  ftimishes  ground  of  but  light  suspicion. 
and  proper.  I  think  a  warrant  would  But  I  conceive  that  a  prosecution  is 
be  legal,  if  issued  on  such  grounds  of  legally  instituted  for  a  specific,  substan- 
information  aa  might  satisfy  the  justice,  tive  ofiPence,  which  may  be  prosecuted, 
without  oath.  And  if  the  information  and  on  which  the  prosecutor  may  yet 
on  oath  and  in  writing  had  not  accom-  gire  evidence ;  for  a  pardon  would  re- 
panied  the  warrant  in  the  present  case,  store  his  competency,  and  the  prisoner 
I  should  not  have  felt  myself  at  liber^  may  yet  be  convicted."  And  see  .United 
to  call  on  the  justice  for  the  grounds  States  v.  Burr,  Burr's  Trial,  Philad.  ed. 
on  which  he  proceeded.  He  had  juris-  11, 16.  A  statute  of  Kentucky  having 
diction  of  the  subject-matter ;  he  was  provided,  that  "  no  negro  or  mulatto 
himself  satisfied  that  there  was  ground  shall  be  a  mtness"  &c.,  a  tree  man  of 
of  suspicion ;  and  I  have  not  the  right  color  was  held  to  be  competent,  by  his 
of  hearing  an  appeal  from  his  decision,  own  oath,  to  require  a  white  man  to 
or  of  setting  aside  his  act.  But  inas-  give  security  to  keep  the  peace.  Corn- 
much  as  he  has  chosen  to  exhibit  the  monwealth  v.  Oldham,  1  Dana,  466. 
grounds  of  his  proceeding,  I  am  permit-  ^  Walker  v.  Kearney,  2  Stra.  1148 ; 
ted  to  judge  of  their  sufficiency,  so  &r  1  Greenl.  Ev.  §  874. 
as  to  determine  whether  there  is  good  ^  The  State  v.  Roth,  17  Iowa,  336, 
cause  to  detain  the  prisoner  in  actual  Wright,  C.  J.  dissenting. 
confinement.  Exercising,  therefore,  the  '  The  State  v.  Hartwell,  85  Maine, 
powers  of  the  court  on  the  subject  of  129 ;  United  States  v.  Burr,  Burr's 
bail,  and  perceiving  that  the  only  Trial,  Philad.  ed.  11,  16;  Cox  v.  Cole- 
foundation  of  the  charge  is  the  oath  of  ridge,  1  B.  &  C.  87,  2  D.  &  R.  86. 
one  not  competent  to  give  evidence, 
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» 

nesses  who  were  present  at  the  time  when  the  offence  is  i 
to  have  been  committed,  to  explain  what  is  said  bj  the  wil 
for  the  prosecution.^  It  Is  believed  that,  on  a  matter  < 
sort,  the  practice  of  magistrates  is  not  quite  uniform* 
author  has  seen  nothing  on  this  subject  which  seems 
more  just  than  the  words  of  Lord  Denman.  He  said :  ^^ 
cases  in  which  prisoners  charged  with  felony  have  witr 
and  those  witnesses  are  in  attendance  at  the  time  of  the 
ination  before  the  magistrate,  I  should  recommend  th 
magistrate  should  hear  the  evidence  of  such  witnesses  : 
prisoner,  on  being  asked,  wishes  to  be  examined  in  his  de 
If  such  witnesses  merelj  explain  what  has  be^n  pro^ 
support  of  the  charge,  and  are  believed,  they  will  aqtualli 
made  out  a  defence  on  behalf  ofthe.^fiCii8edi  and  there  \ 


01  course,  be  no  necessity  for  any  further  prdeeedmfzp ;  1 
the  witnesses  so  called  contradict  those  of  the  prosecuti 
material  points,  then  the  case  would  be  properly  sent  to  a 
to  ascertain  the  truth  of  the  statements  of  each  party, 
the  depositions  of  the  prisoner's  witnesses,  being  taker 
signed  by  them,  should  be  transmitted  to  the  judge,  tog 
with  the  depositions  in  support  of  the  charge."  '  It  has,  ] 
over,  been  laid  down  in  one  of  the  United  States  circuits, 
if  the  officer  who  apprehended  the  prisoner  is  examined 
witness  for  the  prosecution,  he  is  not  bound  to  disclos* 
name  of  the  person  from  whom  he  received  the  confide 
information  which  led  to  the  prisoner's  detection.^ 

§  234.  Amendments  of  the  Complaint  —  Ne^v  Complaint— 

complaint,  the  complainant  being  present  and  consenting, 
of  course,  be  amended  to  an  extent  to  which  it  is  not  ea 
set  limits.^  Or,  if  the  evidence  satisfies  the  magistrate  t 
crime  different  from  the  one  charged  against  the  prisonei 
been  committed  by  him,  he  may  hold  him  until  a  fresh 
plaint  is  drawn,  covering  the  crime  as  proved.*  The  re 
should  observe,  that,  in  this  case,  the  prisoner  is  held  or 
original  complaint,  which,  in  such  circumstances,  the  m 

^  United  States  v.  White,  2  Wash.       *  United  States  v.  White,  2  1 

>  Anonymous,  2  Car.  &  K.  846.  «  Linhart  v,  Buiff;  11  Cal.  280. 

^  The  Stote  v.  Shaw,  4  Ind.  42) 
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irate  is  not  bound  to  dismiss  until  a  proper  complaint  is  made 
against  him.  Quite  consistently  with  this  doctrine  it  was  held, 
in  England,  by  Lord  Tenterden,  that,  if  a  person  known  to 
magistrates  happens  to  be  in  their  court,  and  they  suspect  an 
absent  person  has  a  complaint  to  make  against  him  for  a  mis- 
demeanor, they  cannot  detain  him  to  send  for  the  person. 
And  the  learned  judge  observed  to  the  jury,  '^  I  think  that  a 
magistrate  is  not  justified  in  detaining  a  known  person  till  a 
charge  is  made.  The  magistrate  should  have  the  charge  actu- 
ally made  before  he  detains  the  party."  ^ 

§  235.  Nature  of  tbis  Prooeeding;. —  The  reader  perceives  that 
there  is  a  wide  difference  between  the  exercise  by  a  magistrate 
of  the  jurisdiction  to  bind  over  persons  accused  of  the  higher 
offences,  and  the  jurisdiction  to  try  and  convict  them  for  the 
lower  ones.  At  the  same  time,  the  preliminary  steps  in  the 
two  cases  are  substantially  alike,  and  they  may  be  identical. 
In  Massachusetts,  for  example,  there  are  offences  of  which  the  * 
magistrate  has  concurrent  jurisdiction  with  the  higher  court. 
And  it  appears  to  be  held,  that,  if  a  magistrate  is  examining 
an  offence  of  this  sort,  and  the  proof  sustains  the  charge,  it 
is  then  within  his  judicial  discretion  whether  he  will  enter  a 
conviction,  or  bind  over  the  prisoner  to  answer  to  the  higher 
court.^ 

§  236.  Continaed  —  DiBtixiotLon  between  Inferior  and  Superior 
Conzts.  —  The  court  of  a  justice  of  the  peace,  where  he  sits  for 
the  trial  of  petty  offences,  is,  as  the  reader  is  aware,  deemed 
one  of  inferior  jurisdiction.  ^'  And  the  rule  for  jurisdiction  is, 
that  nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of 
a  superior  court,  but  that  which  specially  appears  [in  the  rec- 
ord, allegations,  or  other  papers]  to  be  so ;  and,  on  the  con- 
trary, nothing  shall  be  intended  to  be  within  the  jurisdiction 
of  an  inferior  court  but  that  which  is  so  expressly  alleged."  ^ 
Does  a  magistrate,  in  the  exercise  of  his  jurisdiction  to  bind 
over  an  offender,  come  within  the  one  clause,  or  the  other,  of 
this  proposition,  or  within  neither  ? 

1  Bex  V,  Bimie,  6  Car.  &  P.  206,  *  Peacock  v.  Bell,  1  Sannd.  78,  74  ; 

1  Moodjr  &  R.  160.  Winford  v.  Powell,  2  Ld.  Kaym.  1810 ; 

s  Commonwealth  v.  Harris,  8  Gray,  People  v.  Koeber,  7  Hill,  N.  Y.  89. 
470. 
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§  237.  Continned  —  MixiisteriaL  —  It  should,  in  the  first  pi 

be  observed,  that,  in  the  exercise  of  this  jurisdiction,  the  mt 
trate  is  deemed  to  act,  not  judicially,  but  ministerially  ; 
least,  he  does  not  put  forth  *^  judicial  power,"  within  the  mc 
ing  of  the  constitution  of  the  United  States.^ 

§  238.  Continaed  —  Name  of  Office.  —  In  the  next  pla 
though  it  is  highly  proper,  and  is  usual,  for  the  justice  of  i 
peace,  in  his  mittimus  and  the  like  papers,  to  subscribe  hims 
as  ^'justice  of  the  peace,"  this  is  believed  not  to  be  essentia 
but,  if  any  question  arises,  the  official  fact  may  be  shown  i 
averment  and  proof.^  But,  contrary  to  this  view,  Hawkir 
says,  the  mittimus  ''  must  be  in  writing,  under  the  hand  an 
seal  of  the  person  by  whom  it  is  made,  and  expressing  hi 
office,  or  authority,  and  the  time  and  place  at  which  it  is  made 
and  must  be  directed  to  the  jailer,  or  keeper  of  the  prison."* 

§  239.  ContLnued  —  The  Result  —  Now,  if  we  press  this  ques- 
'  tion  upon  the  authorities,  we  shall  find  them  to  be  not  quite 
satisfactory,  but,  on  the  whole,  tending  most  clearly  to  the  con- 
clusion, that,  at  least,  the  examining  magistrate  does  not  stand 
on  the  footing  of  a  court  of  inferior  jurisdiction ;  but,  if  on  the 
footing  of  a  court  at  all,  his  is  to  be  deemed  for  this  purpose  as 
one  of  superior  jurisdiction.^    It  is  practically  best  that  his 

^  Ex  parte  Gist,  26  Ala.  156 ;    Ex  "  that  it  is  not  necessary  that  an  au- 

parte  Pool,  2  Va.  Cas.  276.     And  see  thority  to  commit  should  appear  in  a 

Prigg  V.  Commonwealth,  16  Pet.  689.  warrant  of  commitment.  In  Elderton's 

2  Rex  v.  Goodall,  Sayer,  129 ;  2  Hale  Case,  6  Mod.  78,  75,  it  is  laid  down  by 

P.  C.  122,  123;  The  Sute  v.  Manley,  Holt,  C.  J.  that  it  need  not  appear  in 

1  Tenn.  428.  a  warrant  of  commitment  that  the  per- 

*  2  Hawk.  P.  C.  c.  16,  §  18.  son  who  issued  the  warrant  was  a  jus- 

^  The  case  of  Rex  v.  Goodall,  Sayer,  tioe  of  the  peace.    In  the  case  of  Rex 

129,  cited  to  the  last  section,  is  very  r.  Talbot,  Mich.  4  Geo.  2,  the  authority 

strong.    It  was  decided  in  1754.    Sayer  of  what  is  laid  down  by  Holt,  C.  J. 

is  not  a  reporter  of  high  repttte,  yet  I  in   Elderton's    Case  was  recognized; 

see  no  reason  to  doubt  the  correctness  and  the  following  distinction,  which  is, 

of  this  report ;   the  doubt,  if  any,  is,  in  our  opinion,  a  very  sensible  one,  was 

whether  the  decision  is  to  be  followed,  taken ;  namely,  that  in  a  conyiction  an 

It  was  a  habecu  corpus  cose  in  the  Court  authority  to  convict  must  appear,  be- 

of  King's  Bench.    Goodall  had  been  cause  convicting  is  a  judicial  act;  but 

committed    for  a  felony  without  the  that  an  authority  to  commit  need  not 

benefit  of  clergy,  by  a  warrant  signed  appear  in  a  warrant  of  commitment, 

**  Thomas  Longford,  Mayor."    It  was  because  the  issuing  of  such  a  warrant 

objected  that  Longford  did  not  appear  is  a  ministerial  act.    If  it  be  not  neoes- 

by  the  warrant  to  be  a  justice  of  the  sary  that  an  authority  to  commit  should 

peace  or  to  have  authority  to  conmiit.  appear  in  a  warrant  of  commitment, 

"  But  we  are  of  opmion/'  said  the  court,  the  court  will  never  intend  a  want  of 
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authority  should  appear  on  the  face  of  the  proceedings ;  but, 
in  strict  law,  this  is  not  necessary.  Justices  of  the  peace  being 
the  great  committing  force  of  the  country,  it  would  seem,  in 
reason,  that  all  presumptions  in  a  case  of  this  sort  should  be  in 
their  favor,  the  same  as  the  presumptions  are  in  favor  of  the 
superior  courts  in  questions  concerning  the  general  judicial 
business  of  the  country.  And  if  we  consider  the  magistrate, 
as  we  probably  should,  to  act  ministerially  rather  than  judi- 
cially, then,  of  course,  his  authority  may  be  proved  in  any  way, 
like  any  other  fact,  and  it  need  not  necessarily  appear  in  his  rec- 
ord or  his  process.  All  statutory  directions  must,  of  course,  be 
complied  with  in  these  proceedings,  or  they  will  not  be  good.^ 


CHAPTER  XV  m. 

S  E  A  R  C  H-W  A  R  R  A  N  T  8. 
§  240.  Nature  and  Objects  —  HiBtory — Conatltational  CKiaran- 

ties. — We  have  already  considered  the  law  of  search-warrants, 
as  respects  the  execution  of  them  by  the  officer.^  It  was 
observed  by  Merrick,  J.,  in  a  Massachusetts  case,  that  ^'  search- 
warrants  were  never  recognized  by  the  common  law  as  pro- 
cesses which  might  be  availed  of  by  individuals  in  the  course 
of  civil  proceedings,  or  for  the  maintenance  of  any  mere  pri- 
vate right ;  but  their  use  was  confined  to  cases  of  public  prose- 
cutions, instituted  and  pursued  for  the  suppression  of  crime 
or  the  detection  and  punishment  of  criminals.  Even  in  those 
cases,  if  we  may  rely  on  the  authority  of  Lord  Ooke,  their 

a 

antbority  in  the  person  who  issued  the  dence : "  referring  to  2  Hawk.  P.  C. 

warrant ;  but,  until  the  contrary  ap-  c.  16,  §  18 ;    2  Hale  P.  C.  122 ;  Ken. 

pear,  wiU  presume  that  he  had  an  au-  122 ;   Mayhew  v,  Locke,  2  Marshall, 

thoritj."    To  the  like  efifect  we  read  877.  The  author  adds :  "  It  is,  however, 

in   Bum's   Justice  of  the  Peace  tit.  usual  and  best  to  state  the  authority." 

Commitment,  iv.  as   follows :   "  It  is  See,  also,  The  State  v.  Manley,  1  Tenn. 

said  that  the  authority  of  the  magis-  428,  429 ;  Gumey  v.  Tufts,  87  Maine, 

trate  ought  to  be  shown  on  the  face  of  180;  Commonwealth  v.  Murray,  2  Ya. 

the  warrant ;  but  this,  in  strictness,  is  Cas.  604. 

not  absolutely  necessary,  for  his  au-  ^  Devine  v.  The  State,  4  Iowa,  448. 

thority  may  be  supplied  by  parol  eri-  '  Ante,  §  208,  208,  209. 
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legality  was  formerly  doubted;  and  Lord  Camden  said 
they  crept  into  the  law  by  imperceptible  practice.  Sut 
legality  has  long  been  considered  to  be  established,  oc 
ground  of  public  necessity;  because,  without  them,  felons 
other  malefactors  would  escape  detection."  ^  While,  tl 
fore,  search-warrants  are  allowed  in  the  United  States,  in  < 
formity  to  the  English  practice,  they  are  here  guarded  i 
particular  care,  to  prevent  their  becoming  engines  of  wroi 
even,  in  probably  most  of  the  States,  by  express  constitutio 
provisions.,  Thus,  in  Massachusetts:  ''Every  subject  haa 
right  to  be  secure  from  all  unreasonable  searches  and  seizui 
of  his  person,  his  houses,  his  papers,  and  all  his  possession 
all  warrants,  therefore,  are  contrary  to  this  right,  if  the  caui 
or  foundation  of  them  be  not  previously  supported  by  oath  < 
affirmation,  &c."  ^ 

§  241.  For  what  —  Confititutional,  oontdnned.  —  The  jurisdic 
tion  to  issue  search-warrants  is,  in  the  main,  statutory,  and  h 
generally  committed  to  justices  of  the  peace.    Therefore  wc 
should  look  into  the  statutes  of  the  particular  State  to  see  what 
is  actually  authorized,  and  into  the  Constitution  to  see  the 
bounds  of  the  authority.     A  common  power,  every  day  exer- 
cised, is  to  issue  warrants  of  search  for  stolen  goods.    In  Mas- 
sachusetts it  was  held,  that  a  statute  authorizing  magistrates 
to  issue  warrants  to  search  for  and  seize  lottery  tickets,  or 
materials  for  a  lottery,  made  or  procured  contrary  to  the  pro- 
visions of  law,  was  not  unconstitutional,  as  being  in  conflict 
with  this  provision.^    And  the  same  was  held  of  a  statute 
authorizing  the  search  for  and  seizure  of  intoxicating  h'quors 
kept  contrary  to  law.* 

§  242.  Form  of  the  Warrant,  Ac.  —  In  Massachusetts,  if  the 
warrant  and  the  complaint  on  which  it  is  issued  are  on  the 
same  paper,  and  the  things  to  be  searched  for  are  duly  de- 
scribed in  the  complaint,  then  the  warrant  directs  tlie  officer 
to  search  for  the  things  ''  mentioned  in  the  above  complaint,'' 
this  is  sufficient,  without  any  further  specification  of  the  things 

1  Robinson  v.  Richardson,  18  Graji  '  Commonwealth  v.  Dana,  2  Met. 

454,  466,  457;  Entick  v.  Carrington,  19  829. 

Howell  St.  Tr.   1029,  1067;    1  ChH.  *  Allen  w.  Staples,  6  Gray,  491.   See, 

Crim.  Law,  64.  also,  in  Maine,  The  State  v.  Miller,  48 

3  Mass.  Const.  BiU  of  Rights,  art.  14.  Maine,  576. 
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in  the  warrant.^  If  the  precept  commands  the  officer  to  break 
aud  enter  a  dwelling-house,  it  must  state  a  sufficient  cause.^ 
A  constable  may  serve  a  search-warrant  which  is  issued  upon 
the  complaint  of  himself  and  another  person.^  And  there  are 
various  other  points  adjudged,  of  a  like  nature.^ 

§  248.  Continued.  —  The  search-warrant  sliould,  it  has  been 
held,  be,  like  other  warrants,  under  seal.^  In  Maine,  by  Stat. 
1853,  c.  48,  §  11,  it  must  appear  on  the  face  of  the  search-war- 
rant, that,  before  issuing  it,  the  magistrate  caused  the  testimony 
of  the  witnesses  to  be  reduced  to  writing,  and  verified  by  their 
oath  or  affirmation,  else  the  warrant*  is  void.^  Here  we  have 
merely  an  illustration  of  the  proposition  that  the  terms  of  the 
statute  authorizing  the  search-warrant  must  be  complied  with.^ 

§  244.  Desoxlption  of  Place  and  Thing. — In  Kentucky  the  con- 
stitutional provision  is,  ^^  that  no  warrant  to  search  any  place, 
or  to  seize  any  person  or  things,  shall  issue  without  describing 
them  as  nearly  as  may  be."  And  it  is  held,  that,  to  use  the 
language  of  the  court,  ^^  the  place,  the  person,  and  the  tilings 
should  all  be  described."  ^    This  is  also  the  general  doctrine.^ 

§  245.  Continued.  —  Thus,  it  is  not  sufficient  if  it  command 
the 'search  of  the  ^^  suspected  place."  ^^  In  Iowa  it  was  held,  that 
a  statute  directing  the  place  searched  to  be  described  ''  as  par- 
ticularly as  may  be "  satisfied  the  constitutional  provision  re- 
quiring the  warrant  to  *'  particularly  describe  "  the  place.^^  In 
this  State  a  warrant  to  search  the  house  of  a  particular  person, 
and  the  barnj  stables,  out-houses,  and  grain-stacks  of  the  same 
person  on  the  same  farm,  is  not  void.^    A  search-warrant 


>  Commonwealth   t;.  Dana,  2  Met.  Jones  v.  Fletcher,  41  Maine,  264 ;  The 

829;   DwinneU  v.  Bojnton,  8  AUen,  State  v.  Staples,  87  Maine,  228. 
310.  "^  Commonwealth  v.  Certain  Intoxi- 

'  Saaford  v,  Nichols,  18  Mass.  286.  eating  Liquors,  18  Allen,  62;  Sanders 

s  Commonwealth  o.  Certain  Intozi-  v.  The  State,  2  Iowa,  280 ;  The  State 

eating  Liqnors,  6  Allen,  696.  v.  Spencer,  88  Maine,  80. 

*  Downing  v.  Porter,  8  Gray,  689;        ^  Reed  v.  Rice,  2  J.  J.  Mar.  44. 
Allen  V,  Staples,  6  Gray,  491 ;  Guen-       ^  And  see  Bell  v.  Clapp,  10  Johns, 

ther  r.  Day,  6  Gray,  490 ;  Common-  268 ;  Sanford  v.  Nichols,  18  Mass.  286 ; 

wealth    V,  Lotteiy   Tickets,  6   Cush.  Grumon   v.    Raymond,    1   Conn.    40; 

869.  Frishie  v,  Butler,  Kkby,  218. 

^  People  V.  Holcomb,  8  Parker  C.  C.       ^^  People  v.  Holcomb,  8  Parker  C.  C. 

666;  ante,  §  227.  666,  666. 

<  The  State  v.  Carter,  89  Maine,  262;       ^^  Santo  v.  The  State,  2  Iowa,  166. 

u  Meek  v.  Pierce,  19  Wis.  800. 
TOL,  I.  10  146 


§  247         TRIBUNAL,  ABRBST,  PRESENCE,  ETC.     [) 

• 

describing  the  place  to  be  searched  as  '^  the  dwelling-] 
Proctor  Dwinnels,  mentioned  in  the  above  information, 
is  annexed,  and  in  which  the  place  to  be  searched  is  di 
as  "  the  dwelling-house  of  Proctor  Dwinnels  of  Rowley 
county,''  will  protect  an  officer  who  acts  under  it,  in  8€ 
the  dwelling-house  of  Proctor  S.  Dwinnels  in  Rowley, 
is  the  place  intended  to  be  searched,  and  there  is  no  p< 
the  town  by  the  name  of  Proctor  Dwinnels.  In  the  sac 
the  property  was  described  as  ^'  three  cases  of  miss 
women's  boots,  of  the  value  of  one  hundred  dollars ;  i 
oak- tanned  soles,  of  the  value  of  fifty  dollars ;  and  ten 
sole  leather  of  the  value  of  forty  dollars,"  and  this  w 
to  be  sufficient.^ 

§  246.  Bvidenoe  obtained  by  Search-waxrant. — Evide 
tained  by  means  of  a  search-warrant  is  not  inadmissible 
upon  the  ground  that  it  is  in  the  nature  of  admission 
under  duress,  or  that  it  is  evidence  which  the  defends 
been  compelled  to  furnish  against  himself,  or  on  the 
that  the  evidence  has  been  unfairly  or  illegally  obtaine 
if  the  search-warrant  was  illegally  issued.^ 


CHAPTER  XIX. 

SURETIES  FOR  THE   DEPENDANT'S  APPEARANCE. 

§  247.  introdaotory  View. — The  amount  of  matter 
presents  itself  for  consideration  under  this  title  is  app 
Siiould  the  author  discuss  every  possible  point,  and  cit€ 
reported  case,  this  chapter  alone  would  fill  not  less  tha 
the  present  volume.  But  of  what  use  ?  The  subject  i 
cifically  regulated  by  statutes  in  most  of  the  States,  perhj 
of  them ;  and,  should  we  expand  it  greatly  here,  it  woi 
upon  the  pages  an  unread  and  unconsulted  mass.    The 

I  Dwinnels  v.  Boynton,  8  Allen,  810.        «  The    State   r.    Rynn,  86 
See,  also,  The  State  v,  RobinsoD,  88    64. 
Maine,  664. 
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some  things,  however,  which  it  is  important  should  be  here 
said. 

§  248.  Bail,  what  is  —  Mainprise.  —  Hawkins  says:  ^^It  seems 
that  the  words  ^  bail '  and  ^  mainprise '  are  often  used  promis- 
cuously in  our  law  books  and  acts  of  Parliament,  as  signifying 
one  and  the  same  thing.  And  it  is  certain  that  bail  and  main- 
prise agree  in  this  notion,  that  they  save  a  man  from  imprison- 
ment in  the  common  jail,  by  his  friends  undertaking  for  him, 
before  certain  persons  for  that  purpose  authorized,  that  he  shall 
appear  at  a  certain  day,  and  answer  the  crime  with  which  he 
is  charged,  and  be  justified  by  law.  .  .  .  The  chief,  if  not  the 
only  difference  between  bail  and  mainprise  seems  to  be  this, 
that  a  man's  mainpernors  are  barely  his  sureties,  and  cannot 
justify  the  detaining  or  imprisoning  of  him  themselves,  in 
order  to  secure  his  appearance;  but  that  a  man's  bail  are 
looked  upon  as  his  jailers  of  his  own  choosing,  and  the  person 
bailed  is,  in  the  eye  of  the  law,  for  many  purposes,  esteemed 
to  be  as  much  in  the  prison  of  the  court  by  which  he  is  bailed, 
as  if  he  were  in  the  actual  custody  of  the  proper  jailer."  ^ 

§  249.  Bail,  oontinued  —  Their  Powers.  —  In  the  United  States, 
the  thing  which  is  thus  pointed  out,  and  signified  by  the  word 
bail,  exists ;  and  what  Hawkins  adds  concerning  it,  is  as  true  here 
4IS  in  England.  He  says :  "  It  seems  certain,  in  every  bailment, 
that,  if  the  party  bailed  be  suspected  by  his  bail  as  likely  to 
deceive  them,  he  may  be  detained  by  them,  and  enforced  to 
appear  according  to  the  condition  of  the  recognizance,  or  may 
be  brought  by  them  before  the  justice  of  peace,  by  whom  he 
shall  be  committed  unless  he  find  new  sureties."  '  Thus  it  is 
held,  that  a  person  who  is  bail  may  arrest  his  principal  any- 
where, doing  it  peaceably  unless  resistance  is  made.  He  may 
also,  if  he  prefers,  depute  another  person  to  make  the  arrest. 
Bat  the  person  thus  deputed  cannot  substitute  still  another  in 
his  place ;  for  the  arrest  must  be  made  by  such  deputy  person- 
ally, or  by  him  in  connection  with  others  who  are  actually  or 
constructively  in  his  presence.^ 

§250.  Surrender  of  the  FrinoipaL  —  So  also  the  right  of  a 

man  who  is  bail  to  surrender  his  principal,  and  thus  discharge 

1  2  Hawk.  p.  C.  c.  16,  f  2,  8.  *  The  State  v.  Mahon,  8  HairiDg, 

s  2  Hawk.  F.  C.  c.  15«  {  8.  Del.  568. 
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himself,  exists  with  us.^  In  South  Carolina  it  was  he 
surrender  to  a  deputy  sheriff  is  not  sufficient.^  The  e 
it  was  held  in  Kentucky,  may  be  made  to  the  Circuit 
in  session ;  but,  if  the  term  has  not  arrived,  then 
made  to  the  tribunal  by  which  he  was  sent  to  the  court 
But  the  statutes,  in  many  of  the  States,  particularly 
how  the  surrender  is  to  be  made. 

§  251.  History  —  (Points  of  Practioe,  in  the  Note). 

who  take  pains  to  consult  the  English  books  —  as,  for 

^  Harp  V,  Osgood,  2  Hill,  N.  Y.  216 ;  that  the  prisoner  shall  ap 

The  State  v.  Lazarrei  12  La.  An.  166.  court  and  answer  to  the 

3  The  State  v.  Le  Cerf,  1  Bailey,  against  him.    If,  however, 

410.    Richardson,  J.   in   pronouncing  desire  to  make  a  surrende 

the  opinion  of  the  court  in  this  case,  commencement  of  the  tern 

said:  "  Admitting  that  such  a  surrender  cuit  Court  at  which  the 

to  the  high  sheriff  would  be  sufficient,  recognized  to  appear,  it  she 

which  is  by  no  means  admitted,  yet  to  the  same  tribunal  that 

assuredly  a  surrender  to  a  mere  minis-  the  Circuit    Court   for   fi 

terial  sub-officer  is  unauthorized.    The  Either  of  the  two  justices 

surrender  of  the  principal,  in  such  a  tuted  the  examining  court  i 

case,  must  be  to  some  officer  who  may  application  by  the  bail  to 

•commit  the  principal  to  jail,  or  admit  render  of  the  prisoner,  prG 

him  to  bail ;  but  the  deputy  sheriff  can  tendance  of  the  other  jus 

do  neither.    He    cannot  require  wit-  the  surrender,  and  commit 

nesses  to  attend,  nor  the  proceedings  to  jail,  unless  he  gives  o1 

to  be  brought  before  him.    He  would  his  appearance  at  the  next 

have  no  authority,  ex  officio,  to  detain  Circuit  Court."    p.  862. 

the  prisoner,  and  no  specific  warrant  is  to  the  mode  of  making  tl 

in  his  hands  to  justify  the  detention.  Rountree  v,  Waddill,  7  J 

A  surrender  to  a  justice  of  the  peace  809.  In  Kentucky,  a  defem 

may  be  legal.    He  has  a  discretionary  with  felony  appeared    uji 

power  to  detain  him  in  order  to  inquire  named  in  his  recognizance, 

into  the  charge ;  but  his  sub-officer,  the  to  the  indictment.    He  wi 

constable,  would  have  no  such  right,  put  upon  trial,  and  by  oz 

It  is  unlike  the  case  of  bail  in  dril  was  placed  in  the  Custody  * 

actions.    There  the  sheriff  holds  the  during  the  progress  of  th 

process  in  his  own  hands,  and  merely  after  the  jury  had  retire( 

receives  the  defendant,  whom  he  had  they  were  considering  of 

before  committed  to  the  firiendly  custody  he  made  his  escape  from 

of  his  bail."    p.  411.  and  fiuled  to  appear  for  jui 

>  Commonwealth  o.  Bronson,  14  B.  the  verdict  found  by  the  j 

Monr.  861.     Said  Simpson,  J. :    ''In  thereupon  held,  that  the  si 

legal  contemplation,  a  prisoner,  not-  recognizance  were  not  li 

withstanding  he  is  bailed,  remains  in  escape.     Commonwealth 

the  custody  of  the  persons  who  become  2  Met.  Ky.  882.    Tet  the  i 

his  bail,  and  they  have  a  right,  at  any  ance  of  the  defendant  be 

time,  to  discharge  themselves  by  a  sur-  bunal,  without  any  order 

render  of  their  principal.  If  the  Circuit  taking  charge  of  him,  wil 

Court  be  in  session,  the  surrender  should  his  sureties.    Commonwe 

be  made  to  it,  as  the  sureties  are  bound  dted  2  Met.  Ey.  886. 
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Hawkins's  Pleas  of  the  Crown  —  will  find  the  history  of  this 
law  of  bail  drawn  out  in  fulL  It  will  be  better  that  here, 
instead  of  tracing  the  English  doctrine  from  its  source,  through 
multitudes  of  acts  of  Parliament,  and  along  a  line  of  winding 
and  at  times  zig-zag  judicial  interpretation  and  practice,  we  give 
a  digest  of  some  American  cases ;  ^  then,  after  stating  a  few 
further  points  in  our  text,  proceed  to  the  next  chapter. 

M .  In  South  Carolina,  the  protection  tionaiy  power  to  bail  in  all  cases.   Such 

of  the  habeas  corpus  act  against  unlaw-  is  the  English  law  ;   "  nor  will  it  be 

fbl  confinement  goes  no  flirther  than  denied  that  a  judge  of  the  Superior 

the  enlargement  of  the   prisoner  on  Court  in  Georgia  may  exeroise  all  the 

bail,  if  the  offence  is  bailable.    Inde-  powers  in  relation  to  bail  which  apper- 

pendentlj  of  this  act,  a  judge  at  cham-  tain  to  the  Court  of  King's  Bench  in 

bers  may  let  to  bail  for  any  offence  England,  or  to  a  judge  thereof  in  vaca- 

whateTer,  and,  in  making  up  his  judg-  tion."  The  State  v.  Abbot,  R.  M.  Charl. 

ment  in  the  case,  may  look  beyond  the  244.    In  New  York,  the  Supreme  Court 

warrant  of  commitment.     But  whera  have  authority  to  let  prisoners  to  bail 

the  warrant  contains  a  specific  charge  in  all  criminal  cases  whatever.     Ex 

of  an  offence  not  bailable,  the  prisoner  parte  Tayloe,  6  Cow.  89.    The  same 

cannot  be  discharged,  under  the  act,  power  is  also  possessed  by  the  Courts  of 

either  on  bail  or  otherwise.    The  State  Oyer  and  Terminer.    It  is  incident  to 

9.  Everett,  Dudley,  S.  C.  295.    The  their  authority  to  hear  and  determine 

judges  of  the  Court  of  General  Ses-  the  offence  itself.  Beople  v.  Van  Home, 

sions,  in  South  Carolina,  like  the  Court  8  Barb.  168.    The   eighth   article   of 

of  King's  Bench,  have  the  power  at  amendments  of  the  Constitution  of  the 

common  law,  which  is  not  taken  away  United  States,  prohibiting  the  requir- 

by  the  statute,  of  bailing  in  all  cases,  ing  of  excessive  bail,  the  imposing  of 

The  State  v.  Hill,  8  Brov.  89.    In  Vir-  excessive  fines,  and  the  infliction  of 

ginia,  a  justice  of  the  peace  can  only  cruel  and  unusual  punishments,  does 

take  the    recognizance    of  bail   after  not  apply  to  the  State  governments, 

the  examining  court  has  decided  that  CoiQmohwealth  v.  Hitchings^  6  Gray, 

the  prisoner  is  bailable,  and  fixed  the  482. 

amount  of  bail.    He  has  no  general       2.  Let  us  now  bring  together  some 

authority  to  admit  to  bail,  after  an  ex-  points  of  a  more  miscellaneous  kind, 

amining  court  has  sent  the  prisoner  to  In  cases  of  felony  the  prisoner  is  not  to 

the  Superior  Court  for  trial.    Hamlett  be  let  to  bail,  as  matter  of  right,  and 

V.  Commonwealth,  8  Grat  82.    The  the  court  should  not  bail  him  unless  it 

General  Court  has  original  jurisdiction  appears,  upon  all  the  facts,  that  letting 

concurrent  with  the  Cirouit  Superior  to  bail  will,  in  all  reasonable  probabil- 

Court,  and  with  the  judge  thereof,  in  ity,  secure  his  forthcoming.  Where  the 

vacation,  to  admit  a  prisoner  to  bail  probability  of  conviction  is  so  strong  as 

in  criminal  cases,  for  good  cause  shown,  to  warrant  the  belief  that  the  prisoner 

Commonwealth  v.  Semmes,  11  Leigh,  would  by  flight,  and  at  the  expense  of 

666.    In  capital  cases  in  a  new  State,  any  mere  pecuniary  forfeiture,  seek  to 

before  the  courts  aro  fully  organized  or  evade  trial  and  punishment,  he  should 

their  tenns  proscribed,  and  there  is  no  not   be  bailed.    People   v,   Dixon,  4 

jail  or  prison  where  prisoners  may  be  Parker  C.  C.  661.    In   another  New 

securely  kept,  the  court  will,  in  its  dis-  York  case,  Paige,  J.  observed :  "  The 

cretion,  admit  prisoners  to  bail.  People  power  to  bail,  in  cases  of  felony  not 

V.  Smith,  1  Cal.  9.  Judges  of  the  Supe-  capital,  has  in  this  State  been  repeat- 

rior  Courts  of  Georgia  have  the  dlscie-  edly  exercised,  after  indictment,  by 
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§  252.  On  what  Principle  —  After  Conviotion  and   be 
tenoe.  —  The  principles  upon  which  bail  is  permitted 
uniform  in  all  judicial  localities.    In  a  late  Engli 
Erie,  J.  condensed  the  doctrine  into  the  following  st^ 
"  Wherever  the  crime  is  of  great  magnitude,  the  pui 
of  a  high  nature,  and  the  evidence  of  crime  clear, 
application  of  this  sort  ought  in  my  judgment  to  be 
But  if  any  one  of  these  requisites  be  wanting,  the  c< 
exercise  its  discretion  in  the  matter."  ^    As  a  brand 
doctrine,  it  seems  to  have  been  held,  in  some  localities 
common  law,  there  can  be  no  bail  given  after  a  convi< 
the  petit  jury,  though  sentence  has  not  yet  been  passed, 
in  a  murder  case,  where  the  verdict  was  doubtful, 
judges  did  not  agree  upon  it ;  the  court,  holding  the 
in  advisement,  refused  to  bail  the  prisoner  in  the  meai 

the  Court  of  Oyer  and  Terminer  and  he  shall  be  convicted."    Peoj 

General  Sessions,  where  there  was  no  Home,  8  Barb.    158,    165, 

probability  of  flight  from  justice,  with-  habeas  corpus  to  reduce  bail,  if 

out  reference  to  the  probable  guilt  of  that  the  defendant  is  unabh 

the  accused.    Where  the  punishment  sufllcient  bail,  the  court  will  n 

is  death,  or  a  degrading  imprisonment,  the  amount,  although  too  lai 

the  presumption  is  strong  that  the  ac*  it  would  be  mere  form.  People 

cused  will  attempt  to  elude  the  de-  8  Scam.  19.    In  Virginia,  by 

mands  of  justice  ;  and,  in  admitting  tion  of  the  statute,  a  justice  n 

to  bail,  regard  should  therefore  be  had  prisoner  charged  with  felon> 

as  well  to  the  nature  of  the  punishment  a  slight  suspicion  of  guilt  at 

as  to  the  probable  guilt  of  the  party,  him.    Tyler  v.  Greenlaw,  5  R 

And  the  safest  course,  where  the  guilt  It  is  not  a  matter  of  course 

of  the  prisoner  is  clear,  is  to  deny  bail,  to  baU  in  case  of  manslaiigh 

But  where  there  is  so  great  an  approxi-  parte  Tayloe,  5  Cow.  89.  Tlie 

mation  to  certainty  as  to  leave  no  doubt  Court  has  power  to  bail  in  s 

in  the  minds  of  the  court,  that  the  ac-  and  will  ordinarily  exercise  it 

cused  will  not  attempt  to  abscond  from  of  the  prisoner,  in  cases  not 

justice,  I  will  not  say  that  there  may  The   State  v.  McNab,  20  N. 

not  be  cases  where  it  would  be  a  proper  Where  several  indictments  wei 

exercise  of  judicial  discretion  to  admit  ed  on   one   criminal  traDsact 

to  bail,  if  the  party  can  give  in  the  might  have  been  all  included  ii 

amount  with  the  sureties  required,  even  dictment,  though  prosecuted  ai 

if  the  question  of  guilt  did  not  stand  offences,  and  the  prisoner  was  a 

indifferent  on  the  ex  parte  evidence  pro-  in  one  case,  it  was  held,  that  it 

duced  on  the  part  of  the  people.    For  such  a  presumption  of  his  innoi 

allowing  bail  under  such  circumstances  the  others  as  entitled  him  to  Ix 

would  be  in  consonance  with  the  prin-  Green   v.    Commonwealth,  11 

ciple,  that  the  object  of  such  imprison-  677. 

ment  before  trial  is  not  the  punishment       ^  Reg.  v,  Barronet,  Dears.  L 

of  the  accused,  but  to  secure  his  forth-  Ellis  &  B.  1,  16  Eng.  L.  &  £q.  \ 
coming  to  stand  his  trial,  and  to  abide       '  Rex   v.   Morgan,  1  Bulst. 

the  punishment  to  be  Inflicted  in  case  "  A  man  convicted  of  felony  is  u 
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And  where  there  was  a  conviction  for  a  forcible  entry,  and  pro- 
ceedings for  its  reversal  were  pending,  the  court  refused  to  bail 
the  defendant;  ^' being  in  execution  for  a  fine,  and  having 
committed  a  very  notorious  breach  of  the  peace  in  tlie  heart 
of  the  city ;  though  a  long  vacation  was  coming  on."  ^  In 
another  case  of  misdemeanor,  when  a  verdict  had  been  ren- 
dered against  the  defendant,  and  the  court  was  taking  time  to 
consider  whether  the  conviction  was  right  and  what  should  be 
the  sentence,  ^'  Lord  Kenyon  said,  th^t,  unless  the  prosecutor 
consented  to  the  defendant's  remaining  out  on  bail,  it  was  a 
matter  absolutely  of  course  that  he  should  be  committed :  the 
court  had  no  discretion  to  exercise,  and  the  practice  was  too 
well  settled  to  admit  of  argument."  ^ 

§  253.  Bail  after  Verdict,  continued.  —  Still,  though  the  com- 
moQ-law  doctrine  seems  thus  absolute,  the  meaning  appears 
simply  to  be,  that  the  judicial  discretion  must  be  strongly 
moved  to  induce  it  to  allow  bail  between  the  conviction  and 
sentence,  even  in  a  case  of  misdemeanor.  But,  where  one  was 
convicted  of  a  libel,  and  was  sick,  the  court  said :  ''  The  offence 
is  so  great  that  an  adequate  punishment  may  endanger  his  life, 
and  to  lessen  the  judgment  would  be  an  ill  precedent ;  there- 
fore bail  him  for  the  present,  and  we  will  give  judgment  when 
he  is  better."  ^  And  this  is  the  doctrine  which  is  accepted  as 
the  sound  law  in  the  United  States.  Thus,  in  Mississippi,  the 
right  of  a  prisoner  to  bail  after  a  conviction  is  governed  by  the 
rules  and  practice  of  the  common  law.  The  power  thus  to  bail 
is  possessed  by  the  Circuit  Courts  ;  and  it  should  be  exercised, 
in  cases  not  capital,  whenever  a  sound  discretion  will  justify, 
yet  with  great  caution.^    And  in  Oeorgia,  the  Superior  Courts 

able,  for  bail  is  allowed  when  it  is  in-  doctrine   prevails  in  England  at   the 

different  or  doubtM  whether  the  person  present  day.     But  where  a  case  has 

accused  be  guilty  or  not;   but,  as  to  been  reserved  for  the  Court  of  Appeal 

him  who  is  convicted,  two  juries  have  on  a  conviction  for  assault  with  intent 

passed  upon  him,  and  it  is  evident  that  to  commit  a  felony,  the  court  will  not 

he  is  gailty."   Anonymous,  Jenk.  Cent,  deem  itself  obliged  to  adroit  the  prison- 

219 ;  8  Dy.  179,  pi.  42.    See  also.  Rex  er  to  bail  until  the  point  reserved  is 

V.  Keat,  1  Salk.  108,  12  Mod.  102,  6  decided,  though  the  offence  is  only  a 

l(od.  288.  misdemeanor,  and  the  prisoner  had  bail 

^  Beg.  tf.  Lay  ton,  1  Salk.  106,  Fortes,  as  of  right  previously  to  the  trial.    Reg. 

39.  V.  Bu-d,  6  Cox  C.  C.  11,  19,  2  Eng.  L. 

>  Rex  v.Waddington,  1  East,  143, 169.  &  Eq.  489. 

>  Be^  V.  Bishop,  1  Stra.  9.     This        <  Ex  parte  Dyson,  25  Missis.  356. 
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are  held  to  have  the  same  power,  with  respect  to  bi 
Court  of  King's  Bench  in  England ;  therefore  they  m 
bail  to  be  given  at  any  time  down  to  the  final  execu 
discretion  which  is  to  be  exercised  according  to  th< 
stances  of  the  particular  case.^  If  the  reader  will  co 
statutes  of  his  own  State,  he  will  probably  find,  what 
most  of  the  States,  that  the  provisions  for  bail  after 
tion  have  been  made  by  legislation  somewhat  more  lib 
they  were  at  the  common  law. 

§  254i  After  Sentenoe.  —  After  sentence  has  been 
pronounced,  and  the  prisoner  is  taken  in  execution,  i 
that  there  caimot  in  ordinary  cases  be  bail ;  for,  if  th 
be,  the  punishment  itself  would  fail.  But  there  ma; 
proceedings  taken  for  the  reversal  of  the  judgment,  as 
ter  of  abstract  justice,  should  require  bail  to  be  accept 
mean  time.  In  one  case,  *^  the  defendant  was  conv 
keeping  an  alehouse  without  license,  and  was  thereu] 
mitted  for  a  month  as  the  act  directs.  After  he  hi 
fortnight  he .  brought  a  certiorari^  and  upon  the  returi 
was  admitted  to  bail ;  the  court  being  of  opinion,  th 
conviction  was  confirmed,  they  could  commit  him  in  € 
for  the  residue  of  the  time."  ^  But  when  one  in  exec 
the  criminal  offence  of  usury  brought  a  writ  of  error,  I 
cation  for  bail  ^^  was  denied ;  though  there  was  an 
error  in  the  record,  and  though  it  was  formerly  the  pi 
bail  in  such  case ;  for,  per  Guriam^  we  ought  not  to  < 
prisoner  in  execution."  ^  It  is  perhaps,  therefore,  to  be 
as  the  common-law  doctrine,  that,  if  the  case  has  gon< 
sentence,  and  the  prisoner  is  taken  in  exec^ution,  h< 

1  Corbett  v.  The  State,  24  Ga.  891.  error  with  effect  or  to  paj 

In  South  Carolina,  after  conviction  of  "though  the  court  did  all 

an  infamous  offence,  a  defendant  will  could  not  be  taken  in  execu 

not  be  admitted  to  bail  on  motion  in  and  here  was  cited  the  case  c 

arrest  of  judgment,  or  for  a  new  trial,  v.  Legier,  where  Lord  Hale 

But  it  is  otherwise  in  cases  of  assault  take  bail,  he  being  in  exe( 

and  battery,  and  misdemeanors  punish-  having  brought  his  writ  of  e 

able  only  by  fine  and  imprisonment,  he  brought   the   money  ix 

The  State  v.  Connor,  2  Bay,  84.  Rex  v.  Saltash,  2  Show.  93. 

'^  Rex  V.  Reader,  1  Stra.  531.    A  de-        ■  Anonymous,  8  Salk.  68, 

fendant  in  execution  for  a  fine,  on  con-  Sid.  286.     And  see  Kex  t;, 

viction  for  a  riot,  was  admitted  to  bail,  T.  R.  190. 
on  recognizance  to  prosecute  his  writ  of 
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have  bail  while  he  is  pursuing  measures  to  have  the  judgment 
reversed.  But  this  doctrine  has  been  changed,  and  bail  is  in 
proper  cases  allowed,  in  England,  by  recent  statutes ;  ^  and  the 
same  is  probably  true  in  many  or  most  of  our  States.^ 

§  255.  ProlMble  Oidlt,  in  Felony.  —  The  weight  which  is  to  be 
given  to  the  question  of  the  probable  guilt  or  innocence  of  the 
person  accused  depends,  in  some  localities  and  in  some  meas- 
ure, upon  whether  or  not  the  offence  is  below  the  grade  of 
felony.  And,  though  the  books  are  not  quite  clear  upon  the 
point,  we  may,  on  the  whole,  accept  the  following  statement  as 
being  substantially  correct.  When  felony  was  punishable,  as 
of  course,  by  death,  if  there  was  reason  to  believe  the  party 
seekuig  bail  was  guilty,  no  bail  whatever  could  be  accepted  for 
him.;  because,  in  the  language  of  Scripture,  ^^  all  that  a  man 
hath  will  he  give  for  his  life  "  ;  and  to  take  bail,  and  so  let  the 
felon  escape,  as  it  was  supposed  he  would  do,  would  be  in  effect 
for  the  court  to  overrule  the  law,  and  accept  of  a  fine,  instead 
of  the  life  of  the  offender,  as  punishment  for  the  offence.  Let 
us  trace  tliis  matter  out  a  little  way. 

§256.  Continued.  —  By  the  common  law,  all  offences,  how- 
ever high,  including  murder  and  other  felonies,  and  treason, 
Were,  and  still  are,  where  the  common-law  rules  prevail,  bailable 
within  the  judicial  discretion ;  though,  in  the  case  of  these  high 
crimes,  not  of  right.^  At  the  same  time,  under  the  common 
law  as  it  used  to  be  held,  in  the  case  of  these  high  crimes,  if 
the  court  could  see  no  reasonable  doubt  of  the  defendant's  guilt, 
it  would  not  interpose  its  power  to  admit  him  to  bail.    And 

^  Stats.  8  &  9  Vict  c.  68,  §  1,  and  16  Stra.  2;  The  State  v.  McNab,  20  N.  H. 

k  17  Vict  c.  82,  §  1 ;  Archb.  PI.  &  Ev.  160;  Rex  v.  Delamere,  Comb.  6,  111 ; 

18th  Lond.  ed.  169;  Dagdale  v.  Reg.  Rez  v.  Pepper,  Comb.  298;   Rex  v. 

Dean.  254,  2  Ellis  &  B.  129,  20  Eng.  L.  Yates,  1  Show.  190;  Watson's  Case,  1 

&  Eq.  86 ;  Dagdale  v.  Reg.  24  Law  J.  Salk.  106 ;  Farington's  Case,  T.  Jones, 

V.  8.  M.  C.  66,  29  Eng.  L.  &  Eq.  184.  222;  Anonrmoos,  Loflt,  281 ;   f^eople 

>  See  People  v.  Lohman,  2  Barb.  v.  Hyler,  2  Parker  C.  C.  670;  Page  v. 
460.  Price,  8  Salk.  67;  The  State  v.  Hill,  8 

>  Reg.  V.  Barthelemy,  Dears.  60,  61 ;  Brev.  89, 1  Tread.  242;  The  State  v. 
Rex  V.  Higgins,  4  O.  S.,  U.  C.  88 ;  Har-  Rockafellow,  1  Halst.  882;  Foley  v. 
Toy's  Case,  10  Mod.  884;  Danby's  Case,  People,  Breese,  81 ;  Ex  parte  Bryant, 
•Skin.  66;  Stafford's  Case,  T.  Ra3rm.  84  Ala.  270;  People  v.  Van  Home,  8 
881;  United  States  V.  Hamilton,  8  DaU.  Barb.  168;  Reg.  v.  Barronet,  Dears. 
17;  United  States  v.  Stewart,  2  DaU.  61,  1  Ellis  &  B.  1,  16  Eng.  L.  &  Eq. 
848;  United  States  v.  Burr,  1  Bnir's  861. 

T^  806-812;  Rex  v.  Wyndham,  1 
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this,  in  some  localities,  is  the  doctrine  now.^  Therefore  in  one 
case  it  was  said :  '^  If  a  man  be  found  guilty  of  murder  by  the 
coroner's  inquest,  we  sometimes  bail  him ;  because  the  coroner 
proceeds  upon  depositions  taken  in  writing,  which  we  may  look 
into.  Otherwise,  if  a  man  be  found  guilty  of  murder  by  a 
grand  jury;  because  the  court  cannot  take  notice  of  their 
evidence,  which  they  by  their  oath  are  bound  to  conceal."  * 

§  257.  Continued.  —  Consequently,  in  cases  of  felony  and 
treason,  if  there  was  an  application  to  admit  the  prisoner  to 
bail,  the  first  and  most  prominent  inquiry  related,  to  the  ques- 
tion, whether  or  not  he  was  probably  guilty.  With  this  view, 
as  we  have  just  seen,  the  court  would  look  into  the  depositions 
taken  before  the  coroner.^  So  also  it  would  look  into  the 
depositions  given  before  the  committing  magistrate.^  And  in 
Indiana,  at  the  present  time,  there  is  a  habeaa  corpus  statute 
by  force  of  which  the  court  mfty  inquire  of  witnesses,  after 

^  Ex  parte  Tayloe,  6  Cow.  89 ;  Peo-  2  Stra.  911 ;  where  the  same  distinction 

plo  V.  Lohman,  2  Barb.  460.    In  a  late  is  also  drawn. 

English  case  it  was  held,  that,  where  '  See  also  Bex  v.  Pepper,  Comb.  298, 

a  person  has  been  committed  upon  a  where  it  is  said :  "  We  ought  to  hare 

charge  of  wilful  murder,  found  by  a  the  examinations  [before  the  coroner's 

coroner's  jury,  upon  eiridence  sufficient  inquest]  before  us ;  and,  if  it  appear  to 

to  support  the  finding,  the  court  will  be  a  case  of  hardship,  we  may  bail.'' 

not  admit  him  to  bail,  especially  if  he  See  also  The  State  t;.  Dew,  1  Taylor, 

has  made  a  statement  admitting  his  142. 

participation  in  the  affair  out  of  which  ^  Bex  v.  Homer,  Cald.  296, 1  Leach, 

the  charge   of  murder    arises.     And  4th  ed.  270.   In  this  case,  the  court,  ac- 

Lord  Campbell,   C.  J.  said  :   "I   am  cording  to  the  report  in  Leach,  observed 

firmly  convinced,  that,  if  any  person  in  as  follows :  "  The  court  in  such  a  case 

the  highest  station  in  the  realm  had  never  form  any  judgment  whether  the 

been  charged  by  the  verdict  of  a  coro-  facts  amount  to  felony  or  not,  but  mere- 

ner's  jury  with  the  crime  of  murder,  ly  whether  enough  is  charged  to  justify 

and  had  confessed  that  he  was  an  acces-  a  detainer  of  the  prisoner  and  put  him 

sory  in  the  duel  with  the  deceased  in  upon  his  trial.     The  practice  of  this 

respect  of  which  that  verdict  had  been  court  is,  ...  .  that,  even  where  the 

obtained,  there  is  not  any  tribunal  in  commitment  is  regular,  the  court  will 

this  country  that  would  allow  him  to  go  look  into  the  depositions  to  see  if  there 

at  large  before  trial.    The  court  has  to  be  a  sufficient  ground  laid  to  detain  the 

see  ....  the  nature  of  the  charge,  the  party  in  custody  ;  and,  if  there  be  not, 

evidence  adduced  in  support  of  that  they  will  bail  him.   So,  also,  where  the 

charge,  and  the  punishment."    Beg.  v.  commitment  is  irregular,  if  it  appear 

Barronet,  Dears.  61,  66,  67,  1  Ellis  &  that  a  serious  ofience  has  been  com- 

B.  1, 16  Eng.  L.  &  £q.  861.  mitted,  they  will  not  discharge  or  baU 

3  Mohun's  Case,  1  Salk.  104.     And  the  prisoner  without  first  looking  into 

see  the  next  section.    Also  see  Bex  v.  thd*  depositions,  to  see  whether  there 

Magrath,  2  Stra.  1242;  Bex  i;.  Dalton,  is  sufficient  evidence  to  detain  him  in 

custody." 
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indictment  found,  though  they  should  be  the  same  witnesses 
who  testified  before  the  grand  jury,  what  are  the  real  facts  of 
the  case ;  and,  if  thus  it  appears  to  be  bailable,  though  accord- 
ing to  the  indictment  it  is  not,  bail  may  be  allowed.^ 

§  258.  FaUnre  to  Proseoute  promptly. — Of  kin  to  this  question 
of  guilt  is  another  one,  which  more  often  comes  up  in  England 
where  the  criminal  is  pursued  by  a  private  prosecutor,  than  in 
this  country  where  prosecutions  are  in  the  hands  of  a  public 
officer.  Thus,  when  one  was  committed  as  an  accessory  after 
the  fact  in  high  treason,  he  was  bailed;  ^^ because,"  in  the 
particular  case,  ^^  though  the  commitment  was  for  high  treason, 
yet  there  was  no  prosecution,  and  a  sessions  was  past."  ^  But 
in  Greorgia  it  was  held,  that  a  mere  omission  to  prosecute  at 
the  next  succeeding  term,  when  the  omission  has  not  operated 
oppressively,  is  not  sufficient  ground  for  allowing  bail.^  Like- 
wise, where  the  case  is  continued  a  term  for  the  want  of  wit- 
nesses, it  does  not  follow  that  the  prisoner  will  be  bailed.^  v 

§  259.  Siokness  of  PriBoner.  —  Though  the  prisoner  is  sick, 

I  Lamm  v.  The  State,  8  Ind.  298.  Cow.  89.  But  see  Hight  v.  United 
In  South  Carolina,  on  a  motion  for  States,  Morris,  407.  Manslaughter  is  a 
leaTe  to  give  bail  in  a  criminal  case,  bailable  ofi^nce ;  and  where,  on  a  charge 
the  court  may  hear  and  consider  affida-  of  murder,  there  are  circumstances  fit- 
Tits,  although  they  go  to  contradict  the  yorable  to  the  accused,  and  it  appears 
finding  of  a  jury.  The  State  v.  Hill,  1  probable  that  he  is  gmlty  of  manslaugh- 
Tread.  242.  The  same  doctrine  is  held  ter  only,  it  is  in  the  discretion  of  the 
in  New  York,  as  applying  to  cases  judge  to  allow  bail.  The  State  v.  Wicks, 
where  the  prisoner  has  been  committed  B.  M.  Charl.  189. 
by  a  coroner ;  but  this  would  be  so  .  >  Fitzpatrick's  Case,  1  Salk.  108.  So, 
even  in  England.  People  t^.  Beigler,  where  the  party  had  lain  in  prison, 
8  Parker  C.  C.  816.  Still  it  was  held,  without  prosecution,  a  year.  Bex  v. 
tbaty  after  indictment  found,  the  deposi-  Wyndham,  1  Stra.  2,  4.  Also,  where 
tlons  taken  before  the  committing  mag-  he  had  thus  lain  two  terms.  Crosby's 
istrate  cannot  be  looked  into.  People  Case,  12  Mod.  66.  A  woman  under  in- 
V.  Dixon,  4  Parker  C.  C.  661.  And  dictment  for  the  murder  of  her  husband 
see  People  v,  Hyler,  2  Parker  C.  C.  570.  was  admitted  to  bail,  where  it  appeared 
If  a  prisoner,  remanded  for  trial  by  the  by  the  "  affidavits  of  the  £Eict,  that  it 
examining  court,  on  a  charge  of  felony,  was  a  malicious  prosecution ;  and  there 
applies  to  the  higher  court  to  be  let  to  being  nothing  done  either  upon  tlie  in- 
bait,  on  the  ground  that  there  is  only  a  dictment  or  coroner's  inquest,  or  at  the 
slight  suspicion  of  his  guilt,  an  indict-  assizes ;  and  the  man  being  dead  above 
ment  found  against  him  and  the  judg-  a  year."  Barney's  Case,  5  Mod.  828. 
ment  of  the  examining  court  are  not  And  see  The  State  v.  Hill,  8  Brev.  89. 
conclusive  against  the  application.  It  >  The  State  v.  Abbot,  B.  M.  Charl. 
is  a  question  for  the  sound  discretion  of  244. 

the  court,  and  they  will  examine  other  ^  United  States  v.  Jones,  8  Wash.  C. 

evidence.    Commonwealth  v,  Buther-  C.  224.  ' 
ford,  6  Band.  646 ;  £x  parte  Tayloe,  6 
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yet,  if  the  confinement  does  not  aggravate  his  sickness,  bail  will 
not  therefore  be  allowed  him,  especially  in  the  case  of  a  very 
high  crime.^  But  if  his  life  is  in  danger  from  the  imprison- 
ment,^ or  in  some  cases  if  his  health  is  poor  or  is  injured  there- 
by,* or  if  there  is  a  famine  in  the  jail,*  this  will  furnish  ground, 
more  or  less  strong  according  to  the  circumstances,  for  admit- 
ting the  prisoner  to  bail. 

§260.    In   ACiBdemeanor  —  Probable   Gkdlt,  &c. —  Descending 

from  treason  and  felony  to  misdemeanor,  the  considerations, 
even  at  the  common  law,  appear  to  be  somewhat  different. 
In  misdemeanor,  it  is,  at  least  in  ordinary  cases,  the  right  of 
the  person  to  give  bail.^  It  is  manifest,  then,  that  a  prisoner 
held  to  answer  for  a  misdemeanor  may  give  bail  equally  whether 
he  is  guilty  or  not.  And  it  is  of  no  consequence  to  consider 
the  question  of  hi&  probable  guilt,  except  as  it  affects  the  ques- 
tion of  the  amount  of  bail  necessary  to  make  sure  his  appear- 
ance to  take  his  trial.  Still,  the  fact,  for  instance,  of  a  bill 
having  been  found  against  him,  is  important  in  this  aspect  of 
the  question.^  So  also,  in  these  cases,  if  sureties  who  are  pe- 
cuniarily sufficient  present  themselves,  the  magistrate  who  sits 
to  receive  bail  has  no  right  to  reject  them  because  he  does  not 
like  their  politics  or  their  personal  character.^ 

§261.   Statntory  and  Conatitational  Provisions.  —  Now,  it  is 

important  for  the  reader  to  observe,  that,  in  many  and  perhaps 
in  most  of  our  States,  there  are  statutpry  or  constitutional 

1  Rex  V,  Wyndham,  1  Stra.  %  4.  they  are  bound  to  bail  the  defeDdant. 

s  Aylesbury's  Case,  1  Salk.  108 ;  Unit-  Rex  v.  Judd,  2  T.  R.  256.    In  tiiis  case, 

ed  States  v,  Jones,  8  Wash.  C.  C.  224.  Ashhurst,  J.  said :  "  However  improper 

>  Rex  V.  Aylesbury,  Holt,  84 ;  Har-  the  defendant's  conduct  appears  to  have 

▼ey's  Case,  10  Mod.  884.  been  upon  the  proceedings  before  the 

*  Herbert's  Case,  Latch,  12.  justices,  yet,  unless  it  appears  upon  the 

^  Reg.  17.  Badger,  4  Q.  B.  468,  7  Jur.  face  of  the  commitment  itself  that  the 

216,  6  Jur.  994 ;  People  v,  Kennedy,  2  defendant  is  charged  with  a  felony,  we 

Parker  C.  C.  812 ;  People  v,  Johnson,  are  bound  by  the  habeas  corpu$  act  to 

2  Parker  C.  C.  822.     Persons  commit-  discharge  him ;  taking  such  bail  for  his 

ted  for  forcibly  resisting  custom-house  appearance  to  take  his  trial  as  we  in  our 

officers  in  the  execution  of  their  duty,  discretion  shall  think  fit,  according  to 

cannot  demand  to  be  bailed  as  of  right,  the  circumstances  of  the  case."  p.  266, 

Rex  V.  Dunn,  6  Bur.  2640.    Although  s.  c.  1  Leach,  4th  ed.  484,  2  East  P.  C. 

it  IS  not  necessary  to  state  in  a  warrant  1018. 

of  commitment  on  a  charge  of  felony  ^  Reg.  v,  Scaife,  9  Dowl.  P.  C.  668, 

that  the  act  was  done  "  feloniously,"  6  Jur.  700. 

yet,  imless  it  sufficiently  appears  to  the  ?  Reg.  v.  Badger,  4  Q.  B.  468,  Dar. 

court  that  a  felony  ha«  been  committed,  &  M.  876. 
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provisions  expressly  giving  to  prisoners,  when  charged  with 
certain  crimes,  which  include  the  principal  felonies,  the  right 
to  put  in  bail.     Thus,  in  Alabama,  the  words  of  the  Constitu- 
tion and  the  Code  are,  '^  entitled  to  bail  as  a  matter  of  right."  ^ 
And  in  Illinois,  by  statute,  <'  all  persons  shall  be  bailable  by 
sufficient  sureties,  unless  for  capital  offences,  where  the  proof 
is  evident,  or  the  presumption  great."  ^    So  by  the  Constitution, 
in  Mississippi,  ^'  all  prisoners  shall,  before  conviction,  be  bail- 
able by  sufficient  sureties,  except  for  capital  offences,  where 
the  proof  is  evident  or  the  presumption  great."  ^    In  Kentucky, 
the  language  of  the  Constitution  is  somewhat  different ;  being 
^Hhat  all  prisoners  shall  be  bailable,  by  sufficient  sureties, 
unless  for  capital  offences,  when  the  proof  is  evident  or  pre- 
sumption great."  ^    And  the  constitutional  provision  in  Mis- 
souri is  similar  to  that  in  Kentucky.^    Perhaps  the  latter  as 
well  as  the  former  class  of  provisions  make  the  reception  of 
bail  imperative  in  cases  not  falling  within  the  exception ;  at  all 
events,  the  former  class  leave  the  question  of  bail,  in  the  higher 
crimes,  quite  different  from  what  it  is  at  the  common  law. 

§  262.  Preftumptive  Izmooenoe.  —  And  it  is  the  doctrine  most 
prevailing  in  this  country,  that,  since  for  other  purposes  a  man 

^  Ex  parte  Banks,  28  Ala.  89,  ao-  addreBsed  to  the  Bound  legal  discretion 

oovding  to  which  case,  a  person  in-  of  the  court;  but,  if  on  a  charge  of 

dieted  for  murder  is  entitled  to  bail  as  murder  the  evidence  against  the  de- 

a  matter  of  right,  unless  the  court  is  of  fondant  appears  to  be  so  weak  that  it 

opinion,  on  the  evidence  adduced,  that  would  not  sustain  a  verdict  of  guilty, 

he  is  guilty  of  murder  in  the  first  de-  on  a  motion  for  a  new  trial,  the  court 

gree.   And  if  the  Circuit  Court  refUses,  would,  under  this  constitutional  pro- 

the  evidence  may  be  set  out  in  ezcep-  vision,  adjudge  the  prisoner  bailable  by 

tions,  and  application  be  made  to  the  sufficient  sureties ;  and,  where  he  is 

Supreme  Court.     See  also  Ex  parte  held  on  two  several  indictments  for  the 

Biyant,  84  Ala.  270.  same  act,  an  acquittal  on  one  will  aflbrd 

*  Foley  V.  People,  Breese,  81,  82.  such  a  presumption  of  innocence  as  to 

*  Ex  parte  Wray,  80  Missis.  678,  warrant  the  court  in  bailing  him  on  the 
where  it  is  held,  that  it  is  solely  within  other.  The  State  v.  Summons,  19  Ohio, 
the  discretion  of  the  court  to  admit  to  189. 

bail  where  the  capital  nature  of  the  of-  *  Ullery   v.   Commonwealth,   8   B. 

fence  is  clearly  shown  or  strongly  pre-  Monr.  8,  where  it  is  held,  that  one 

sumed.    But  in  all  QfTences  not  capi-  charged  with  murder  may  be  admitted 

tal,  and  in  capital  offences  not  clearly  to  bail,  if  the  examining  court  shall 

shown  or  strongly  presumed,  bail  may  think  the  proof  is  not  evident,  or  the 

be  claimed  as  of  right.    And  see  Moore  presumption  great. 

V.  The  State,  86  Missis.  187.    In  Ohio,  ^  Shore  v.  The  State,  6  Misso.  640, 

on  a  provision  in  similar  terms,  an  ap-  where  it  is  held,  that  murder,  except  in 

plication  for  bail  is  held  to  be  always  the  first  degree,  is  a  bailable  ofifenoe. 
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4 

charged  with  a  crime  shall  be  presumed  to  be  innocent,  until 
the  finding  of  a  jury,  and  the  judgment  of  the  court  rendered 
upon  the  finding,  fix  the  alleged  guilt  legally  upon  him,  the 
same  presumption  shall  prevail  also  when  application  is  made 
to  the  judicial  discretion  for  bail.  If,  therefore,  it  is  sufficiently 
shown  that  the  appearance  of  the  defendant  to  answer  to  the 
demands  of  the  law  can  be  made  sure  by  bail,  it  is  die  more 
generally  received  American  doctrine  that  bail  should  be 
accepted ;  thus  postponing,  in  effect  as  well  as  in  name,  the 
punishment  until  the  judgment  of  the  court  is  formally  ren- 
dered. 

§  263.   Refdsal  —  Second  AppUcatiton.  —  A   refusal   to   grant 

bail  is  not  such  an  adjudication  of  the  matter  as  absolutely 
precludes  a  second  application.  Yet,  after  such  refusal,  it  is 
within  the  discretion  of  the  court,  in  proper  cases,  to  decline 
looking  into  the  question  a  second  time.^  And  in  one  case,  the 
matter  was  held  to  be  r^  adjudicata^  and  not  examinable  again.^ 
So  while  the  question  is  pending  before  one  competent  tribunal, 
another  should  not  interfere.^ 

§264.  ConoiuBioiL  —  There  are  various  other  points,  but  it  is 
deemed  best  this  chapter  should  close  here.  This  subject  of 
bail  complicates  itself  so  much  with  particular  statutory  direc- 
tions, that  it  is  scarcely  possible  a  chapter  should  be  written, 
intended  for  use  in  all  the  States,  wherein  every  practitioner 
will  find  all  the  light  for  which  he  may  be  in  search ;  while  the 
statutes  themselves  are  not  given,  and  they  are  almost  infinite 
in  number  and  variety.  Still  it  is  believed  that  this  chapter 
will  be  found  very  helpful.  • 

1  Ex  parte  Campbell,  20  Ala.  89. 

s  People  V.  Cunniiighain,  8  Parker  C.  C.  681. 

s  Ex  parte  EiUrel,  20  Ark.  499. 
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CHAPTER   XX. 

THE  PRESENCE  OF  THE  PRISONER  IN   COURT. 

« 

§265.  General  Doctrine. — From  the  foregoing  chapters  it 
appears,  that,  in  order  to  institute  proceedings  against  one 
suspected  of  crime,  it  is  necessary  to  take  preliminary  steps  in 
his  absence.  But  the  principle  pervades  the  entire  law  of 
criminal  procedure,  that,  after  indictment  found,  nothing  shall 
be  done  in  the  cause  in  the  absence  of  the  prisoner.^ 

§  266.  Pzlfloner  waiving  the  Right  to  be  present  —  Tet  the 

doctrine  of  waiver  of  rights,  discussed  in  a  previous  chapter,^ 
may  to  some  extent  modify  this  principle  so  as  to  allow  of 
proceedings  in  the  absence  of  the  defendant,  when  he  does 
not  choose  to  be  present,  and  especially  when  his  convenience 
is  consulted  by  having  the  steps  taken  while  he  is  absent.  But 
the  right  of  waiver  seems  not  to  be  carried  very  far  here.  Let 
OS  look  at  some  adjudged  points  upon  the  general  subject  of 
this  chapter. 

§  267.  Must  i>e  an  Appearance.  —  The  law  of  criminal  pro- 
cedure does  not  permit  the  courts  to  summon  in  defendants, 
and  then,  if  they  do  not  appear,  to  pronounce  judgment  on  their 
default.  ^'  In  informations  and  indictments,"  said  Eyre,  J., 
'^no  judgment  can  be  given  unless  the  defendant  appears. 
The  defendant  may,  indeed,  have  judgment  of  outlawry  passed 
against  him ;  but  that  is  for  his  contempt  in  not  appearing. 
And  if  the  judges  of  Superior  Courts  cannot  proceed  to  judg- 
ment unless  the  defendant  appears,  a  fortiori  justices  of  peace 
cannot.  Some  acts  of  Parliament  indeed  give  justices  of  peace 
a  power  of  proceeding  upon  default ;  but  exceptio  probat  regur 
lam  in  rebu%  non  exceptisJ*  ^ 

§  268.  At  Arraignment  —  Flea  by  Attorney  — -  Trial  for  Minor 

BCiBdemeanor.  —  And,  as  a  general  proposition,  the  defendant 

1  Hooker  v.  Commonwealth,  18  Grat  '  Ante,  §  117  et  seq. 

768;  Fight  v.  The  State,  7  Ohio,  pt.  1,  >  Beg.  v.  Simpson,  10  Mod.  248,  260. 

180 ;  Dwin  v.  Commonwealth,  6  Barr,  And  see  Bigelow  v.  Stearns,  19  Johns. 

884;  The  State  v.  Craton,  6  Ire.  164;  89. 
Sneed  v.  The  State,  6  Pike,  481. 

169 


§  269  TBIBUNAL,  ARBESTy  PRESENCE,  ETC.  [BOOK  IT. 

must  present  himself  at  the  arraignment  and  plead  personally 
to  the  indictment ;  he  cannot  do  it  by  attorney.  The  exception 
is,  that,  for  special  cause  shown,  and  as  a  favor  to  the  defend- 
ant, he  will  be  permitted  to  plead  by  attorney  in  the  case  of  a 
misdemeanor  punishable  only  by  a  fine,  and  not  by  imprison- 
ment ;  and,  in  such  a  case,  the  court  may  permit  the  trial  to 
go  on  in  his  absence.^ 

§269.  At  Biaking  and  Hearing  MotionB.  —  There  are  some- 
times motions  to  be  made  to  the  court,  for  orders  in  matters 
within  the  discretion  of  the  presiding  judge  ;  such,  for  example, 
as  the  continuance  of  the  cause  after  it  has  been  set  down  for 
trial.  If  the  prisoner  is  defended  by  counsel  who  is  present 
on  such  an  occasion,  must  he  be  personally  present  also,  in 
order  to  justify  the  court  in  hearing  the  motion  ?  A  motion 
for  continuance,  for  example,  suppose  it  is  made  by  the  prose- 
cuting attorney,  will  not  be  heard,  except  on  notice  given  the 
prisoner  '^^  either  directly  or  to  his  counsel ;  but  that  is  another 
matter.  On  the  question  whether  a  motion  of  this  class  can 
be  proceeded  in  without  the  prisoner's  personal  presence,  the 
books  appear  to  be  nearly  or  quite  silent ;  but,  since  the  grant- 
ing or  refusing  of  the  motion  is  within  the  discretion  of  the 

^  Ex  parte  Tracy,  26  Vt.  98 ;  War*  attorney.    This  discretion  will  be  regu- 

ren  v.  The  State,  19  Ark.  214 ;  Unit-  lated  by  the  following  circumstances : 
ed  States  v,  Leckie,  Sprague,  227.    In        "  1.  That  it  is  not  an  ofience  for 

Califomia,  there  is  a  statute   giring  which  imprisonment  must  be  inflicted, 
force  to  this  doctrine,  and  perhaps  ex-        "  2.  The  court  must  be  satisfied,  that 

tending  it.   People  v,  Thompson,  4  Cal.  the  nature  of  the  case,  and  its  circum- 

288.    In  a  case  before  one  of  the  Cir-  stances,  are  such  that  imprisonment  will 

cuit  Courts  of  the  United  States,  Curtis,  noi  be  inflicted. 

J.  after  conferring  with  the  District        "8.  The  District  Attorney  must  con- 
Judge,  Sprague,  stated  the  following  as  sent,  or  it  must  appear  to  the  court  that 
the  conclusion  to  which  the  two  judges  he  unreasonably  and  improperly  with- 
had  arriyed  on  the  subgect  of  pleading,  holds  his  consent 
in  misdemeanors,  by  attorney:  "4.  Sufficient  cause  must  be  shown, 

"  1.  To  save  his  recognizance,  even  on  affidavit,  to  account  for  the  absence 

in  case  of  a  misdemeanor,  the  defend-  of  the  defendant 
ant  must  appear  personally.  ''  6.  A  special  power  of  attorney,  to 

"  2.  He  is  liable  to  be  called  on  his  appear  and  plead  and  defend  in  his  ab- 

lecognizanoe  at  any  time,  either  on  the  senoe,  must  be  executed  by  the  defend- 

motion  of  the  District  Attorney,  or  by  ant,  and  flled  in  court  by  the  attorney." 

the  order  of  the  court,  on  its  own  mo-  United  States  v.  Mayo,  1  Curt  C.  C. 

tion,  if  it  sees  cause  to  direct  it  488,  484. 

**  8.  It  is  in  the  discretion  of  the  court       s  yTheeler  v.  The  State,  14  Ind.  678 ; 

to  allow  one  indicted  for  a  misdemeanor  1  Chit  Crim.  Law,  492. 
to  plead  and  defend  in  his  absence,  by 
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presiding  judge,  it  seems  to  follow  that  the  question  of  the 
personal  presence  of  the  prisoner  is  so  also.  Probably,  in 
cases  of  the  lower  misdemeanors,  where  the  defendants  are  out 
on  bail,  it  is  the  general  practice  of  the  courts  not  to  require 
their  presence  while  proceedings  are  going  on,  in  which  their 
counsel  participate,  connected  with  motions  of  this  sort.  But 
it  is  believed,  that,  when  we  ascend  among  the  higher  crimes, 
we  shall  find  the  practice  of  the  courts,  in  the  different  States, 
to  differ  upon  this  question.  The  Alabama  court,  not  deciding 
whether  it  is  strictly  necessary  to  have  the  prisoner  in  court, 
in  a  capital  case,  when  such  an  order  is  made  as  to  set  a  day 
for  trial,  and  the  like,  deemed  it  to  be  the  better  practice  to 
have  him  present.^  The  discussions  in  subsequent  sections  of 
this  chapter  will  shed  upon  this  question  some  further  light.^ 
§  270.  Lower  MlBclemeanors  —  Pr^Benoe  by  Attorney,  oontiniied. 

—  We  have  already  seen,  that,  under  some  circumstances,  the 
court  will  permit  a  defendant  to  be  tried  for  one  of  the  lower 
misdemeanors,  punishable  only  by  a  fine,  when  he  is  personally 
absent.^  And  it  has  been  laid  down,  that  no  one  can  be  tried 
for  any  offence,  unless  he  is  present  at  least  by  attorney.  But 
the  general  authority  of  an  attorney  does  not  extend  to  waiving 
his  client's  presence ;  there  must  be  given  him,  before  trial,  a 
special  authority.^ 

§271.  Feloniee  —  "Waiver  of   the  Right  —  Verdiot  —  In  felo- 

nies,  it  is  not  in  the  power  of  the  prisoner,  either  by  himself 
or  by  his  counsel,  to  waive  the  right  to  be  personally  present 
during  the  trial.  Such  was  the  doctrine  laid  down  by  the 
Pennsylvania  court ;  and,  where  a  prisoner,  indicted  for  bur- 
glary and  larceny,  waived,  by  his  counsel,  the  right  to  be  pres- 
ent at  the  rendition  of  the  verdict,  and  a  verdict  was  given 
against  him  in  his  absence,  the  judgment  thereon  was  reversed. 

^  Hall  9.  The  State,  40  Ala.  698,  unless  the  defendant  be  personally  pres- 

705.  ent  during  the  trial ;  nor  shall  any  per- 

*  And  see  Kelly  v.  The  State,  8  son,  indicted  for  an  ofience  less  than 
Sm.  &  M.  518, 528 ;  Jewell  v.  Common-  felony,  be  tried  unless  he  be  present  at 
wealth,  10  Harris,  Fa.  94, 101 ;  People  the  trial,  either  personally  or  by  his 
V.  GalTin,  9  Cal.  115,  post,  §  276.  counsel."    And  it  has  been  considered 

*  Ante,  §  268  and  note.  that  defendants  may  thus  appear  by 

*  People  r.  Petry,  2  Hilton,  528.  In  counsel  in  cases  of  slight  misdemean- 
Arkansas,  it  is  prorided  by  statute,  that  ors;  such,  for  instance,  as  gaming. 
"  no  indictment  for  felony  shall  be  tried  8 weeden  v.  The  State,  19  Ark.  205. 
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^'  It  would  be  contrary  to  the  dictates  of  humanity,"  said  Gib- 
son, C.  J.,  "to  let  him  waive  that  advantage  which  a  view  of 
his  sad  plight  might  give  him  by  inclining  the  hearts  of  the 
jurors  to  listen  to  his  defence  with  indulgence."  ^ 

§  272.  During  the  Trial — Verdict,  continued.  —  In  Ohio,  where, 

during  the  progress  of  a  trial  for  counterfeiting,  the  prisoner, 
who  was  on  bail,  left  the  court  room  and  went  away,  it  was 
held  that  the  cause  might  properly  proceed  to  verdict.  And 
Wood,  J.  observed:  "  If  [the  prisoner  is]  on  bail,  I  apprehend 
neither  the  courts  in  Oreat  Britain  nor  the  United  States 
would  proceed  to  impanel  a  jury,  in  a  trial  for  felony,  imless 
the  accused  were  present,  to  look  to  his  challenges.  If  the 
trial,  however,  is  once  commenced,  and  the  prisoner,  in  his 
own  wrong,  leaves  the  court,  abandons  his  case  to  the  manage- 
ment of  counsel,  and  runs  away,  I  can  find  no  adjudged  case 
to  sustain  the  position,  that,  in  England,  the  proceedings  would 
be  stayed.  Such  a  case  must  form  an  exception  to  the  general 
rule,  and  the  verdict  may  be  legally  received  in  the  absence  of 
the  accused.  The  prisoner  cannot  be  deprived  of  his  right  to 
be  present  at  all  stages  of  his  trial ;  but  that  he  must  be,  under 
all  circumstances,  or  the  proceedings  will  be  erroneous,  can- 
not, we  think,  be  sustained."  ^ 

§  273.  Continued.  —  But  subject  to  the  exception  thus 
stated  in  the  Ohio  case,  if  indeed  this  Ohio  doctrine  is  to  be 
received  elsewhere,  the  rule  is  very  broad,  that,  in  a  case  of 
felony  or  treason,  the  prisoner  must  be  present  .during  the 
whole  of  the  trial,  including  the  giving  in  of  the  evidence,  and 
the  rendition  of  the  verdict,  else  no  valid  judgment  can  be 
pronounced  on  the  verdict.^    How  far  this  doctrine  extends 

^  Prine  v.  Commonwealth,  6  Harris,  in  his  absence.  The  State'  v.  Hurlbut, 
Pa.  108,  104.  See  post,  §  272.  The  1  Root,  90.  To  the  Uke  effect  is  Sneed 
contrary  doctrine  is' held  in  Wisconsin,  v.  The  State,  5  Pike,  431.  In  Missis- 
Hill  V.  The  State,  17  Wis.  675.  8ippi>  in  a  case  of  misdemeanor,  a  con- 

2  Fight  t7.  The  State,  7  Ohio,  pt.  1,  trary  doctrine  was  held,  in  accord  with 

180.    And  see  The  State  v.  Wamire,  the  Ohio  decision.    Price  v.  The  State, 

16  Ind.  867.    In  a  Connecticut  case  of  36  Missis.  681. 

counterfeiting,  the  defendant  was  out  *  Clark  v.  The  State,  4  Humph.  264; 

on  bail  when  the  jury  came  in  with  Andrews  v.  The  State,  2  Sneed,  660; 

theur  verdict.    The  court  said :  "  The  The  State  v.  France,  1  Tenn.  434 ;  Peo- 

defendant  must  appear,  or  there  will  be  pie  t;.  Perkms,  1  Wend.  91 ;  The  State 

no  propriety  in  receiving  the  verdict "  ;  v.  Cross,  27    Misso.    382 ;    Nomaque 

and  thereupon  declined  to  receive  it  v.  People,  Breese,  109;  The  State  v, 
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into  the  higher  misdemeanors,  punishable  by  imprisonment, 
is  not  quite  clear ;  it  does  not,  we  have  seen,^  extend  at  all 
into  the  lower,  punishable  merely  by  fine.  Thus,  in  Vermont, 
it  has  been  laic^  down,  that,  in  trials  for  the  inferior  mis^ 
demeanors,  a  verdict  may  be  given  in  the  absence  of  the  de- 
fendant ;  the  jury  not  being  required  to  look  upon  the  prisoner, 
as'in  cases  of  felony.  After  a  verdict  is  thus  rendered  in  such 
a  trial  before  a  justice  of  the  peace,  the  justice,  if  the  defendant 
does  not  appear,  may  call  him  and  his  bail ;  or  he  may  issue 
a  warrant  to  apprehend  him,  and  bring  him  in  to  receive 
sentence.^ 

§  274.  Continaed  —  Consent  —  Consent  of  ConnseL  —  In  an 
English  case  at  the  assizes  before  Park,  J.,  it  was  held,  that, 
if  a  prisoner  is  tried  for  a  misdemeanor  under  the  commission 
of  jail  delivery,  and  during  the  trial  becomes  ill,  and  is  obliged 
to  be  assisted  out  of  court,  the  judge  will  discharge  the  jury, 
even  though  his  counsel  should  consent  to  going,  on  in  his 
absence.  And  if  he  recovers  during  the  assize,  he  may  then 
be  tried  ;  the  proceedings  connected  with  the  trial  being  com- 
menced de  novo.  And  this  learned  judge  said,  that  ^^  the  case 
could  not  go  on  in  the  absence  of  the  prisoner  without  his  con- 
sent ;  and  he  doubted  whether  the  consent  of  his  counsel  would 

Hughes,  2  Ala.  102 ;  The  State  v.  Buck-  was  rung,  the    court    assembled,  the 

ner,  25  Misso.  167,  decided,  however,  prisoner  who  was  on  bail  was  present ; 

on  a  statute ;  People  v.  Eohler,  5  Cal.  and  at  his  request  the  court  sent  for 

72 ;  Cole  o.  The  State,   5  Eng.  818 ;  his  counsel,  and  waited  for  him  for 

Sneed  v.  The  State,  6  Pike,  481.    In  more    than    twenty   minutes,   within 

Ohio,  where  the  judge,  presiding  at  which  the  counsel  could  have  come  to 

the  trial  of  a  prisoner  for  murder,  sent  the  court  from  any  place  in  the  village ; 

to  the  jury,  on  their  request,  in  the  and,  the  prisoner  making  no  objection, 

■beenoe  of  the  prisoner,  a  copy  of  the  the  court   received    the   verdict   and 

statutes  of  the  State,  calliiig  their  atten-  polled  the  jury  in  the  absence  of  the 

tion  to  the  three  sections  relating  to  counsel.    It  was  held,  that  the  court 

homicide,  this  was  held  to  be  an  exer-  had  conducted  the  case  properly,  and 

dse  by  the  judge  of  a  discretion  which  the  verdict  was  good.    Crusen  v.  The 

did  not  prejudice  the  prisoner,  and  to  State,  10  Ohio  State,  258.    It  was  held 

famish  no  ground  for  the  reversal  of  in  California,  that  the  mere  fact  of  the 

judgment.    Gandolfo  v.  State,  11  Ohio  absence  of  the  prisoner  in  a  murder 

State,  114.    In  another  case,  when  the  case,  during  a  part  of  the  trial,  is  not 

jury  went  out,  the  court  adjourned  for  a  sufficient  ground  for  reversal,  where 

dinner;   announcing,  before   adjourn-  nothing  connected  with   the  absence 

ment,  that  as  soon  as  the  jury  agreed  appears  prejudicial.  People  v.  Bealoba, 

the  court-house  bell  was  to  be  rung,  17  Cal.  889. 

and  the  court  would  then  take  the  ver-  ^  Ante,  §  270. 

diet    In  about  half  an  hour  the  bell  *  Sawyer  v.  Joiner,  10  Vt.  497. 
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be  sufficient,  this  not  being  like  the  case  of  a  defendant  who  is 
absent  when  the  judgment  is  given  on  him  in  the  Court  of 
King's  Bench,  as  that  is  done  with  his  own  consent,  and  gener- 
ally on  his  own  application."  ^ 

§  275.  The  Sentence. — Passing  now  to  the  sentence,  we  End 
the  law  to  be  clear,  that,  if  the  offence  is  a  misdemeanor  of  the 
lower  kind  which  is  punishable  merely  by  a  fine ;  ^  or  if,  tliough 
punishable  by  fine  and  imprisonment,  a  fine  only  is  actually  to 
be  imposed  ;  ^  it  is  not  essential  for  the  defendant  to  be  present 
at  the  rendition  of  judgment.  But  if  imprisonment  is  to  be 
inflicted,  or  any  other  punishment  higher  than  a  fine,  whether  the 
crime  is  treason,  felony,  or  misdemeanor,  the  defendant  must 
be  personally  present.^  In  the  language  of  Holt,  0.  J. :  '^  No 
judgment  for  corporal  punishment  can  be  pronounced  against 
a  man  in  his  absence ;  and  no  writ  can  be  granted  to  seize  a 
man  and  set  him  in  the  pillory."  ^ 

^  Rex  V.  Streek,  2  Car.  &  F.  418.  the  sentence  was.    Rex  u.  Boltz,  8  D. 

3  Reg.  v.  Templeman,  1  Salk.  66;  &  R.  66,  6  B.  &.  C.  884. 
Son  V.  People,  12  Wend.  844.  *  Hamilton  v.  Commonwealth,  4  Har- 

'  People  V.  Taylor,  8  Benio,  98,  note ;  ris.  Pa.  129 ;  Safibrd  v.  People,  1  Parker 

Commonwealth  v.  Crump,  1  Va.  Cas.  C.  C.  474;  People  v.  Winchell,  7  Cow. 

172;  People  v.  Clark,  1  Parker  C.  C.  626  and  note;  Anonymous,  Lofit,  400; 

860.    In  an  English  case,  the  question  Gibson  v.  The  State,  89  Ala.  698 ;  Gra- 

being  upon  the  passing  of  sentence  in  ham  v.  The  State,  40  Ala.  669. 
the  absence  of  the  prisoner,  says  the       ^  Rex  v.  Harris,  1  Ld.  Raym.  267, 

report:    "The    general    doctrine  laid  Comb.  447,  448,  Holt,  899,  Skin.  684; 

down  by  the  court,  and  agreed   by  Rex  v.  Harrison,   12    Mod.   166.    In 

the  counsel  on  both  sides,  was,  that,  another  case,  this  learned  judge  said : 

though  such  a  motion  was  subject  to  "Judgment  cannot   be   g^ven  against 

the  discretion  of  the  court,  either  to  any  man  in  his  absence  for  a  corporal 

grant  or  to  refuse  it,  where  it  was  clear  punishment ;  he  must  be  present  when 

and  certain  that  the  punishment  would  it  is  done.  ...  K  we  give  judgment 

not  be  corporal,  yet  it  ought  to  be  de-  that  he  shall  be  put  in  the  pillory,  it 

nied  in  every  case  where  it  was  either  might  be  demanded  when,  and  the  an- 

probable  or  possible  that  the  punish-  swer  would  be,  when  they  can  catch 

ment  would  be  corporal."  Rex  v.  Hann,  him.    And  there  never  was  a  writ  to 

8  Bur.  1786.    In  a  case  of  libel,  which  take  a  man  and  put  him  in  the  pillory ; 

was  misdemeanor,  where,  after  verdict,  it  is  not  like  to  a  capias  pro  Jine,  which 

the  defendant  was  in  prison  awaiting  is  to  bring  him  into  court  to  pay  the 

his  sentence,  it  was  represented  to  the  money.    A  defendant  may  submit  to 

court,  on  his  behalf,  that  the  prosecutor  a  fine,  though  absent,  if  he  has  a  derk 

refused  to  bring  him  up  for  sentence,  in  court  that  will   undertake  for  the 

and  that  he  was  too  poor  himself  to  fine."    Duke's  Case,  Holt,  899.    Ajas- 

defray  tlie  charges  of  this  proceeding ;  tice  of  tlie  peace,  convicted  of  a  misde- 

whereupon,  as  a  favor  to  him,  the  court  meaner  in  his  office,  must  be  present  at 

passed  sentence  in  his  absence.    But  it  the  praying  of  judgment.    Rex  v.  Har- 

does  not  appear  from  the  case  what  wood,  2  Stra.  1088.     Still,  upon  affi- 

164 


CHAP.  XX.]  PRESENCE  OF  PRISONER  IN   COURT.  §  277 

§  276.  Between  Verdict  and  Sentence.  —  Between  the  verdict 

and  sentence,  it  has  been  said  that  it  is  not  necessary,  though 
it  may  be  highly  proper,  for  the  prisoner  to  be  at  any  time 
personally  present  in  court,  even  where  the  offence  of  which 
he  stands  convicted  is  a  capital  one.  ^^  His  counsel,"  it  was 
added,  ^^may  ask  for  a  new  trial  in  his  absence."^  It  is 
difficult  to  accept  this  as  the  universal  doctrine ;  and  perhaps 
the  law  on  this  subject  is  not  held  in  all  judicial  localities  alike. 
In  cases  of  misdemeanors  punishable  only  by  fine,  the  law  is 
indeed  so:  thus,  in  England,  where  a  defendant  has  been 
found  guilty  upon  an  indictment  for  an  offence  which  does 
not  subject  him  to  a  corporal  punishment,  he  need  not  he 
present  in  court  in  order  to  move  by  his  counsel  for  a  new 
trial.^  And  where,  in  a  case  of  libel,  there  was  a  motion  for  a 
new  trial  in  the  absence  of  the  prisoner,  Abbott,  C.  J.  said : 
^'  If  the  defendant  is  in  custody  under  a  warrant  of  a  judge  of 
this  court,  as  a  consequence  of  the  conviction  in  this  case,  and 
he  is  not  detained  in  prison  for  any  other  cause,  we  think  the 
motion  for  a  new  trial  may  be  made  without  his  personal 
presence."^ 

§  277.  Stunmaxy  of  Doctrines  —  Conclusion  —  (Points,  in  the 

Note).  —  There  are  some  other  cases,^  English  and  American, 

darit  of   general  infirmity,  the  court  must  be  in  court  upon  a  motion  on  their 

will  dispense  with  his  personal  pres-  behalf  for  a  new  trial.    Bex  v.  Scully, 

ence.    Rex  v.  Constable,  7  D.  &  R.  1  Alcock  &  Napier,  262.    Where  a  de- 

663,  3  B.  &  Ad.  659,  note.    In  Iowa,  fendant  has  been  found  gniilty  upon  an 

by  statute,  judgment  in  cases  of  misde-  indictment  for  peijury,  and  sentenced 

meanor  may  be  rendered  in  the  absence  to  transportation,  but  he  ia  not  in  cus- 

of  the  prisoner.    Hughes  v.  The  State,  tody  under  the  sentence,  a  motion  for  a 

4  Iowa,  664.  new  trial  cannot  be  made  unless  he  is 

^  Jewell  9.  Commonwealth,  10  Har-  present  in  court    And  Lord  Campbell, 

lis,  Pa.  94, 101,  102.    See  ante,  §  269.  C.  J.  observed :  "  I  have  thought  it  a 

'  Reg.  V.  Parkinson,  2  Den.  C.  C.  hardship  that  one  of  several  defendants 

469,  6  Eng.  L.  &  £q.  852, 15  Jur.  1011.  could  not  move  unless  all  were  before 

'  Rex  V,  Bolts,  8  D.  &  R.  65,  66.  the  court ;  but  here  there  is  only  one 

*  The  following  is  a  digest  of  some  defendant ;  and  it  is  peculiarly  neces- 

of  the  cases :  A  defendant  in  the  actual  sary  that  he  should  be  here,  in  order 

custody  of  the  marshal  upon  criminal  that  he  may  be  forthcoming  to  meet  his 

process,  in  consequence  of  an  indict-  sentence/'    Reg  v.  Caudwell,  17  Q.  B. 

ment  in  the  Court  of  King's  Bench,  need  603,  2  Den.  C.  C.  872,  note,  6  Eng.  L. 

not  be  present  when  a  motion  for  a  new  &  £q.  862.    Where,  on  an  indictment 

trial  is  made  on  liis  behalf  in  the  same  for  conspiracy,  the  record  of  conviction, 

court.    Rex  v,  HoUingberry,  6  D.  &  R.  after  verdict  and  before  sentence,  had 

844, 4  B.  &  C.  829.    All  the  defendants  been   removed   by  certiorari  into  the 

convicted  upon  a  criminal  information  Court  of  King's  Bench,  and  the  prison- 
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in  which  matters  of  this  sort  have  been  passed  upon.  It  is 
not  easy  to  derive  from  them  any  exact  and  certain  rules,  nor 
is  it  perhaps  important.  Yet  it  may  be  suggested,  as  a  general 
proposition,  resting  rather  in  the  reason  of  the  thing  than  in 
any  precise  line  of  adjudication,  that,  if  there  is  to  be  agitated 
a  mere  matter  of  law  before  the  court,  there  is  no  reason  why 
it  should  not  be  done  by  counsel  in  the  absence  of  the  prisoner. 
But  if  any  order  is  to  be  passed,  such  as  for  an  imprisonment, 
or  perhaps  ordinarily  for  a  discharge  from  custody,  the  prisoner 
should  be  personally  present.  If,  however,  the  prisoner  has 
absconded,  or  is  in  any  position  analogous  to  what  is  termed 
being  in  contempt,  it  will  be  highly  judicious  for  the  court  to 
decline  hearing  even  a  mere  legal  argument  in  the  case,  except 
in  his  presence. 

era  were  in  custody,  their  counsel  pro-  upon  his  failure  to  do  so.  The  State 
posed  to  move  in  arrest  of  judgment  v.  fiuhs,  18  Misso.  818.  In  Maine,  a 
while  they  were  not  present ;  hut  the  defendant  had  heen  tried  and  convicted 
court  refused  to  hear  the  motion,  say-  upon  an  indictment  for  an  aggravated 
ing,  it  was  a  "fixed  and  invariable  rule  offence.  He  excepted ;  and,  far  want 
of  practice  in  this  court,  that  the  defend-  of  sureties  to  appear  at  the  law  term  at 
ants  must,  after  conviction  of  such  an  which  the  exceptions  were  to  be  heard, 
offence  as  this,  be  present  in  court  if  he  was  committed.  Meanwhile  he 
they  would  move  in  arrest  of  judgment."  escaped.  His  counsel  proposed  to 
The  reporter.  Burrow,  who  was  himself  argue  the  exceptions ;  but  the  court 
conversant  in  such  matters,  adds  the  declined  to  hear  the  case  until  the  de- 
following  note :  "  The  case  of  a  con-  fendant  should  be  again  in  custody, 
viction  diff'ers  firom  that  of  a  special  Anonymous,  31  Maine,  692.  On  a  rule 
verdict ;  where  the  presumption  of  in-  to  show  cause,  the  defendant  need  not 
nocence  may  be  supposed  to  continue,  appear  in  person,  but  may  show  cause 
and  therefore  the  personal  presence  of  by  affidavit.  People  v.  Van  Wyck,  2 
the  defendant  is  not  necessary  at  the  Caines,  888.  But  the  contrary  seems 
argument  of  it."  In  Blackstone's  report  to  be  intimated  in  People  i\  Freer,  1 
of  this  case  it  is  said  to  be  "  the  constant  Caines,  486.  Upon  error,  the  personal 
practice  that  the  defendant  should  be  presence  of  the  prisoner  is  not  necessary 
personally  present,  whenever  he  moves  to  give  jurisdiction,  nor  is  it  a  legal 
to  arrest  a  judgment  on  a  conviction  right.  He  may  assign  errors  by  coun- 
removed  by  certiorari;  because  other-  sel,  and  judgment  be  rendered  in  his 
wise  it  may  be  an  expense  to  the  prose-  absence.  Donnelly  v.  The  State,  2 
cutor  afterwards  to  bring  him  up  by  Dutcher,  463,.601.  To  the  like  effect, 
habeas  corpus."  Rex  v.  Spragg,  2  Bur.  see  People  v.  Clark,  1  Parker  C.  C.  360. 
928,  1  W.  Bl.  209.  One  who,  in  Mis-  If  the  prisoner  is  absent  only  at  the 
souri,  appeals  from  a  conviction  and  time  when  sentence  is  pronounced,  a 
fine  before  a  justice,  for  an  assault  and  new  trial  will  not  be  granted,  but  the 
battery,  and  enters  into  the  recogniz-  appellate  court  will  remand  the  case 
ance  required  by  statute,  need  not  ap-  with  directions  to  the  court  below  to 
pear  in  person  in  the  appellate  court,  render  judgment  according  to  law. 
and  it  is  error  to  affirm  the  judgment  Cole  v.  The  State,  6  £ng.  318. 
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CHAPTER  XXI. 

THE  PBOSECUTING  OFFICER,  AND  OTHER  COUNSEL  FOR  THE  PROSE- 
CUTION. 

§  278.  How,  in  OeneraL — Everywhere  in  the  United  States 
criminal  prosecutions  before  the  higher  tribunals  are,  by  rea- 
son of  statutory  provisions,  under  the  control  of  a  public 
prosecuting  officer,  who  is  of  the  legal  profession,  and  generally 
conducts  in  person  the  cause  on  the  trial  and  in  every  stage 
of  it  before  the  court ;  and,  with  perhaps  some  unimportant 
exceptions,  before  the  grand  jury  also.  This  officer  is  the 
representative  of  the  public.  In  most  of  the  States,  he  has  the 
sole  power  of  discontinuing,  by  his  nol.  pros.^  any  criminal 
cause  ;  ^  and,  in  some  of  the  States,  it  appears,  no  indictment 
can  even  be  originally  found  without  his  concurrence,^  —  a 
proposition,  however,  which  is  not  so  generally  true  in  our  law 
as  the  other. 

§  279.  Appointment,  &o.  —  Vaoanoy  —  Absenoe.  —  The  ap- 
pointment and  grade  of  prosecuting  officers  are  variously 
regulated  by  the  constitutions  and  statutes  of  the  several 
States  and  of  the  United  States,^  and  they  do  not  need  to  be 
discussed  here.  But  sometimes  there  is  a  vacancy  in  the  office^ 
and  sometimes  a  case  comes  before  a  court  unattended  by  such 
officer.  Yet  for  emergencies  of  this  sort  the  written  laws  of 
some  of  the  States  make  provision.  Thus,  by  the  Constitution 
of  Tennessee,  ^^  in  all  cases  where  an  attorney  for  any  district 
fiedls  or  refuses  to  attend  and  prosecute  according  to  law,  the 
court  shall  have  power  to  appoint  an  attorney  pro  tempore.^^ 
Under  this  provision,  an  order  of  court,  merely  stating  that  the 

1  Crim.  Law,  I.  §  860, 866,  868,  862.  such  removal.    Ex  parte  Bonldin,  6 

*  See,  in  a  subsequent  chapter.  Leigh,  689.   See  also,  People  v.  Albany 

*  In  Virginia,  attorneys  for  the  Common  Fleas,  19  Wend.  27 ;  People 
Commonwealth  in  the  Circuit  Superior  v.  May,  8  Mich.  698 ;  Collins  v.  The 
Conrto  hold  then-  offices  during  the  State,  8  Ind.  844 ;  The  State  v.  Shuffle- 
pleasure  of  the  respectiye  courts,  and  barger,  4  Ind.  682 ;  Barkwell  v.  The 
the  courts  may  remoTe  them  from  State,  4  Ind.  179  ,*  Parker  v.  Smith,  8 
office,  and  appoint  others  to  replace  Bfinn.  240. 

them,  without  assigning  any  reason  for 
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regular  attorney,  having  been  of  counsel  for  the  accused,  was 
incompetent  to  perform  his  oiBSce,  does  not  set  out  a  consti- 
tutional reason  for  the  appointment  of  another;  and  such 
appointment  is  not  valid.^ 

§  280.  Vacancy  or  Absence,  oontdnaed.  —  But  aside  from  any 
such  special  provision  of  law,  the  court  is  authorized  to  appoint 
one  of  its  officers,  —  in  other  words,  an  attorney  or  counsellor 
of  the  court,  for  these  are  officers  of  the  court,  —  to  act  in 
behalf  of  the  prosecution,  whenever,  for  any  reason,  no  regu- 
larly constituted  prosecuting  officer  appears.^  Even  where,  by 
the  Constitution  of  Mississippi,  district  attorneys  were  made 
elective,  the  court  still  held,  that,  in  the  absence  of  the  attorney, 
the  court  might  appoint  an  attorney  pro  tempore?  And  if  the 
court  appoints  a  member  of  the  bar  to  act  for  the  prosecution 
in  a  particular  case,  he  is  to  consider  himself  as  counsel  for 
the  people  in  all  respects-,  and  not  merely  as  an  assistant  to  the 
judge  in  the  examination  of  witnesses.^ 

§  281.  Aiwiatance  in  a  Partlciilar  Cause.  —  A  prosecuting 
officer,  while  conducting  the  cause,  may,  with  the  con- 
currence of  the  court,  be  assisted  by  other  legal  persons.^ 
Thus,  it  was  laid  down  in  one  of  the  circuits  of  the  United 
States,  that,  in  a  prosecution  in  the  Circuit  Court  for  treason, 
in  the  alleged  compiission  of  which  a  citizen  of  a  State  without 
the  circuit  had  been  assaulted  and  killed,  the  court  approves  of 
the  presence  of  special  counsel  from  the  latter  State ;  also,  of 

1  Pippin  V.  The  State,  2  Sneed,  48.  v.  Commonwealth,  4  Dana,  622.    See 

See  also,  Hite  v.  The  State,  9  Yerg.  Collins   v.    The    State,    8   Ind.  844; 

198;  Staggs  v.  The  State,  8  Humph.  Mitchell  v.  The  State,  22  Ga.  211,  282; 

872 ;  Commonwealth  v.  King,  8  Graj,  The  State  v.  Delesdenier,  7  Texas,  76, 

601.    In  Louisiana,  the  statute  which  96;  The  State  v.  Gonzales,  26  Texas, 

provides,  that,  whenever  the  district  197.    According  to  the  last  cited  case, 

attorney  shall  not  attend,  the  judge  the  powers  and  duties  of  the  grand 

shall  have  power  to  appoint  an  attor-  jurj  do  not  cease  hj  reason  of  there 

ney  pro  tempore  to  prosecute  on  behalf  not  happening  to  be  a  district  attorney ; 

of  the  State,  is  not  in  violation  of  the  and,  if  a  person  not  duly  empowered 

clause  of  the  Constitution  by  which  acts  as  such  attorney,  the  indictment 

district  attorneys  are  to  be  elected  by  should  not  therefore  be  quashed, 
the  people.    The  State  v,  Boudreaux,        '  Keithler  v.  The  State,  10  Sm.  ft 

14  La.  An.  88.    And  see  Keithler  v.  M.  192,  224,  286. 
The  State,  10  Sm.  &  M.  192,  224,  286.         «  Reg.  v,  Littleton,  9  Car.  &  P.  671. 

a  White  V.  Polk,  17  Iowa,  418,  414 ;        ^  Hopper  v.  Commonwealth,  6  Grat. 

Dukes  V.  The  State,  11  Ind.  667 ;  The  684;  Shelton  v.  The  State,  1  Stew.  & 

State  V.  Johnson,  12  Texas,  281 ;  Tesh  P.  208 ;  People  v.  Blackwell,  27  Cal.  66. 
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counsel  coming,  by  order  of  the  Governor,  as  counsel  employed 
by  the  friends  of  the  deceased  person.^  The  precise  limits  of 
this  doctrine  are  perhaps  not  just  the  same  in  all  the  States ; 
for  the  office  itself  of  prosecuting  attorney  is  statutory ;  ^  and 
the  question  of  the  help  which  this  officer  is  to  have,  may 
depend  somewhat  upon  statutes,  and  upon  local  usage. 

§  282.  Power  of  an  Assifltant — In  a  Massachusetts  case  it 
was  laid  down,  that  the  counsel  who  assists  the  prosecuting 
officer  is  not  to  exercise  any  control  oyer  the  cause ;  and  we 
may  well  accept  this  as  the  general  doctrine.  In  regard  to 
the  whole  matter  of  appointing  assistant  counsel,  Dewey,  J. 
observed :  ^^  When  this  takes  place,  it  must  be  at  the  request  of 
the  district  attorney,  and  under  some  stringent  reason  arising 

in  the  particular  case There  is  nothing  in  the  present 

case  to  show,  that  the  counsel  thus  associated  with  the  district 
attorney  received  any  pecuniary  compensation  from  any  private 
individual  for  the  services  he  rendered ;  and  we  are  to  presume, 
this  being  a  motion  addressed  in  some  degree  to  tlie  sound  dis- 
cretion of  the  presiding  judge,  that  proper  reasons  existed  for 
granting  the  request  of  the  district  attorney  that  Mr.  Farrar 
should  be  associated  with  him  in  the  trial  of  this  case.  While 
we  deem  it  our  duty  to  say,  that  such  additional  counsel  is  not, 
under  ordinary  circumstances,  to  be  permitted,  yet,  when  sanc- 
tioned by  the  court,  under  the  limitations  suggested,  it  will  not 
fiimisb  any  sufficient  ground  for  setting  aside  a  verdict."' 
Likewise,  in  Massachusetts,  only  two  counsel  will  be  allowed  to 
conduct  the  cause,  in  behalf  of  the  prosecution,  before  the 
jury.^  One  who  has  been  retained  by  the  prisoner  in  the  case, 
should  not,  of  course,  be  allowed  afterward  to  assist  in  the 
prosecution.^ 

§  283.  Continued.  —  The  counsel  who  thus  assists,  may,  it 

^  TTnited  States  v.  Hanway,  2  Wal-  carried  on  without  the  aid  of  any  prose- 
lace,  Jr.  189.  cuting  attorney,  or  by  one  who,  with  the 
'  People  V.  Coming,  2  Comst.  9, 18.  assent  of  the  court,  prosecuted  without 
'  Commonwealth  t7.  Williams,  2  Cush.  competent  authority,  is  not  material 
682.  And  see  Commonwealth  v.  Enapp,  after  yerdict ;  the  party  convicted  can 
10  Pick.  477 ;  Commonwealth  v.  Ediapp,  take  no  advantage  of  it.  Tesh  v.  Com- 
9  Pick.  496 ;  Commonwealth  v.  King,  8  monwealth,  4  Bana,  622. 
Gray,  601.  According  to  a  Kentucky  *  Commonwealth  v,  Knapp,  supra, 
case,  the  &ct  that  a  prosecution  was       '  Wilson  v.  The  State,  16  Ind.  892. 
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has  been  held  in  Tennessee  ^  and  in  Georgia,^  be  permitted,  at 
the  request  of  the  attorney  for  the  State,  to  make  the  closing 
argument.  '^The  regulation  of  that  matter,"  said  Reese,  J., 
"  properly  belonged  to  the  Circuit  Court.  The  discretion  which 
the  judge  of  that  court  had,  we  have  no  reason  to  suppose  was 
indiscreetly  exercised,  and  its  exercise  in  the  mode  mentioned 
was,  we  take,  no  ground  of  error  before  us."  ^ 

§  284.  Cotmsel  in  Place  of  the  State's  Attorney.  —  And  more 
recently  it  has  even  been  held  in  Massachusetts,  that,  though 
the  attorney  for  the  State  is  present  in  court,  it  is  competent 
for  the  court,  on  his  motion,  to  appoint  another  person  of  the 
legal  profession  to  take  the  entire  conduct  of  a  particular 
cause  before  the  jury.* 

§  285.  Continued — Before  Inferior  Courta. —  As  already  ob- 
served,'^ proceedings  before  justices  of  the  peace  are  generally 
conducted,  on  behalf  of  the  State,  by  some  police  officer,  con* 
stable,  or  private  person,  and  not  by  the  State's  Attorney  ; 
though  they  may  be  equally  well  conducted  by  the  latter,  and 
sometimes  are.  As  to  the  regularity  of  this  course  of  things, 
we  have  few  or  no  decisions.^  But  it  would  seem  to  follow  from 
the  foregoing  principles  that  it  is  regular.  And  the  known 
English  practice,  in  which,  even  in  the  higher  courts,  the  prose- 
cution is  generally  conducted  by  a  legal  person  employed  by 
the  private  prosecutor,  tends  strongly  to  confirm  it,  since  we 
have  inherited,  in  general,  the  English  common  law  and  prac- 
tice. And  various  other  processes  of  legal  reasoning,  which 
will  suggest  themselves  to  the  reader,  conduct  to  the  same 
conclusion. 

§  286.  Compensation.  —  The  compensation  of  the  prosecuting 
officer  is  variously  regulated  in  the  different  States.   It  is  com- 

^  Jamagin  v.  The  State,  10  Yerg.  ment  before  the  court  must  be  con- 

629.  ducted  by  the  proBecuting  attorney  in 

>  Griffin  v.  The  State,  15  Ga.  476.  person,  but  the  actual  trial  before  the 

'  Jamagin  v.  The  State,  supra,  at  p.  court  and  jury  may  be  conducted  by 

680.    See  further  as  to  the  law  in  Ten-  other  counsel.     Byrd  v.  The  State,  1 

nessee.  Ex  parte  Gillespie,  8  Yerg.  826 ;  How.  Missis.  247. 

Douglass  V.  The  State,  6  Yerg.  525.  ^  Commonwealth  v.  Connecticut  RIt- 

As  to  Ohio,  see  Martin  v.  The  State,  er  Railroad,  15  Gray,  447. 

16  Ohio,  864.    As  to  Mississippi,  The  »  Ante,  §  88. 

State  V,  Mayes,  28  Missis.  706.     Ac-  >  See  Commonwealth  v.  Connecticut 

cording  to  an  earlier  Mississippi  case,  Biyer  Railroad,  16  Gray,  447. 
the  proceedings  in  bringing  an  indict- 
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monlj  by  salary ;  sometimes  he  has  a  special  fee,  or  costs,  or 
both.i 

Further  of  the  IhUies  of  ProsectUing  Officer. 
§  287.  To  determine  whether  to  Proeeonte. — It  becomes,  then, 

the  duty  of  the  prosecuting  officer,  in  most  of  our  States,  to 
determine,  not  only  whether  criminal  parties  can  be  conyicted 
if  prosecuted,  but  likewise  whether  or  not  the  public  interests 
require  the  prosecution  to  be  carried  on.  Because,  as  was 
observed  in  the  work  on  the  Criminal  Law,  ^'  on  the  one  hand, 
no  man  is  to  be  punished  unless  he  deserves  punishment  as 
a  matter  of  pure  retributive  justice,  aside  from  all  extraneous 
considerations ;  while,  on  the  other  hand,  though  a  penalty  be 
merited,  it  will  not  be  inflicted  by  the  governmental  powers, 
which  do  not  assume  the  full  corrective  functions  of  the  Deiiy, 
unless  a  public  good  may  thereby  be  done."  ^  Yet  these  broad 
propositions  should  be  considered  in  connection  with  some 
others,  by  which  they,  are  limited  in  their  practical  operation. 

§  288.  Pardoning  Power.  —  In  the  first  place,  the  pardoning 
power,  which  in  most  of  our  States  can  be  exercised  only  after 
conviction,  though  under  the  government  of  the  United  States 
it  may  be  exercised  before  as  well  as  after ,^  is  not  lodged  in  the 
prosecuting  officer,  but  in  the  executive.  The  mere  fact,  there- 
fore, that  the  prosecuting  officer  thinks  the  executive  ought  to 
pardon  the  prisoner,  will  not  justify  him  in  declining  to  carry 
on  the  prosecution. 

§289.    Zaegialatlve    Power — Unwise    Laws.  —  In    the    next 

place,  the  legislative  power  is  vested,  not  in  the  prosecuting 
officer,  but  in  a  special  body  called  the  legislature.  The  legis- 
lature may,  therefore,  repeal  the  old  laws,  as  well  as  enact 
new  ones.  K,  then,  the  prosecuting  officer  deems  a  law, 
whether  new  or  old,  statutory  or  unwritten,  to  be  unwise,  or 
even  mischievous,  or  to  be  in  violation  of  the  original  rules  of 

^  See  Commonwealth  v,  Mmm,  14  proMcntion.     He  can  make  no  valid 

Gray,  861 ;  The  State  v.  Thompson,  agreement  not  to  prosecute.   The  State 

S9  Misso.  427 ;  Blythe  v.  The  State,  4  v.  Lopez,  19  Biisso.  264.    And  see  Ben- 

Ind.  526.  nett  v.  The  State,  2  Yerg.  47^;  ante, 

«  Crim.  Law,  L  §  871.    The  prose-  §  40. 

eating  officer  simply  declines,  in  prop-  '  Crim.  Law,  L  §  751,  762. 
er  cases,  to  inttitnte  or  to  carry  on  the 
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right,  still  he  is  not  for  this  reason  to  decline  carrying  on  the 
prosecution.  The  consideri^tion  thus  presented  is  for  the  legis- 
lature, not  for  him. 

§  290.  When  Discretionary  to  Prosecute  or  not. — Yet  there 

are  circumstances  in  which  the  question,  whether  or  not  a 
prosecution  shall  be  carried  on  against  a  particular  person, 
addresses  itself  to  the  discretion  of  the  prosecuting  officer, 
even  though  there  are  no  legal  doubts  concerning  his  technical 
guilt.  Suppose,  for  instance,  a  technical  crime  has  been  com- 
mitted, where  it  is  evident  that  there  is  no  violation  of  the  real 
spirit  and  intent  of  the  law,  yet  by  some  slip  in  its  terms  a 
man  is  caught  in  a  net  which  plainly  was  never  spread  for  him, 
the  prosecuting  officer,  representing  the  public,  should  decline 
either  to  institute  or  to  carry  on  the  prosecution.  For  if  he  car- 
ries it  on,  he  not  only  wrongs  an  individual,  but  he  brings  the 
law  itself,  and  the  community  which  seems  thus  to  sustain  it, 
into  disgrace.    He  wrongs  the  public. 

§  291.  Continued. —  Again,  an  offence  may  be  of  so  acci- 
dental and  trivial  a  character  that  it  will  be  his  duty  to-  pass 
it  by  unnoticed;  as  a  right-minded  individual,  who  owns  a 
piece  of  real  estate,  passes  by  unregarded  a  trivial  and  acci- 
dental trespass  upon  it.  And  there  are  various  other  instances 
of  technically  criminal  acts,  which  the  prosecuting  officer  should 
decline  bringing  to  the  attention  of  the  court. 

§  292.  By  whom  ControUabie.  —  In  England,  the  Queen 
prosecutes ;  and  the  Attomey-Greneral  is,  in  strictness  of  law, 
merely  her  attorney,  who  represents  her  in  the  same  way  in 
which  any  client,  in  a  mere  private  matter,  is  represented  by 
his  attorney.^  In  the  United  States,  the  prosecution  is  by  the  - 
people,  who  constitute  the  plaintiff,  under  the  name  of  The 
People,  The  State,  The  Commonwealth,  or  The  United  States. 
Has,  then,  the  President  of  the  United  States,  in  respect 
of  national  matters,  or  the  Oovernor  of  a  State,  in  respect  of 
State  matters,  or  any  legislative  body,  the  power,  with  us,  to 
control  a  prosecuting  officer  in  the  exercise  of  his  official  dis- 
cretion ?  This  question  may  not  require  the  same  answer  in 
all  the.  States,  or  the  same  under  the  government  of  the  United 

1  Opinion  of  the  judges  in  WUkes's  Case,  19  Howell  St  Tr.  1075, 1128. 
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States  as  under  Ihe  government  of  a  State.  Various  things  of 
this  sort  have  been  heretofore  doue  or  attempted,  but  it  will 
not  be  best  to  pursue  the  discussion  here. 

§  293.  Not  employ  TcickB  to  Convlot  ^-  Whetlier  to  argae  on 

both  Sides.  —  It  can  never  be  the  duty  of  a  prosecuting  officer 
to  obtain  a  conviction  by  any  trick  or  artifice,  contrary  to  the 
real  justice  and  substantial  merits  of  the  case.^  Yet  if  a  pris- 
oner is  defended  by  counsel/and  the  prosecuting  attorney  has 
made  up  his  mind  that  the  question  of  guilt  or  innocence  ought 
to  be  submitted  to  the  jary,  it  can  hardly  be  required  of  him, 
or  ordinarily  be  proper  for  him,  to  argue  both  sides.  The 
orderly  course  of  business  in  the  tribunals,  and  the  ends  of 
justice,  are,  in  most  instances,  alike  promoted  by  leaving  it  to 
the  counsel  equally  of  the  prisoner  and  of  the  people  to  present 
each  the  cause  of  his  client  in  its  clearest  light.  But  where 
the  prisoner  has  no  counsel,  or  where  his  counsel  makes  some 
great  slip  in  the  management  of  his  cause,  the  counsel  for  the 
public  should  not  press  an  advantage  to  obtain  an  improper 
conviction.^  When  the  public  is  the  client,  however  it  may  be 
when  the  client  is  a  private  individual,  the  establishment  of 
real  justice  should  be  the  object  sought. 

§  294.  As  to  Questions  of  Law.  —  The  same  rule  which  applies 
to  the  facts,  applies  also  to  the  law.  There  is  a  Virginia  case, 
which  was  taken  to  the  higher  court  from  the  lower,  on  a 
point  of  law,  in  behalf  of  the  prisoner.  No  counsel  appearing 
for  him,  the  point  was  argued  in  his  behalf  by  an  amicus  curim. 
Then,  says  the  report,  ^*  the  Attorney-Gteneral  told  the  court, 

1  See  ante,  §  40.  detail  the  &ct8  to  the  jury,  after  having 
'  I  have  thus  stated  the  matter  as  it  narrated  the  circumstances  in  such  way 
Ues  in  my  own  mind,  and,  I  believe,  ac-  as  to  make  the  evidence,  when  given, 
cording  to  the  better  judgment  of  most  intelligible  to  the  jury;  not  consider- 
oonsiderate  persons.  In  an  English  ing  himself  as  counsel  for  any  particu- 
case  for  murder,  where  the  prisoner  was  lar  side  or  party.  He  then  opened  the 
defended  by  counsel,  "  in  opening  the  whole  of  the  facts,''  &c.  Gumey,  B., 
case,"  says  the  report, " Corbett,  for  the  who  presided  at  the  trial,  observed: 
prosecution,  said,  that  he  should  state  "  The  learned  counsel  for  the  prosecu- 
te the  juiy  the  whole  of  what  appeared  tiou  has  most  accurately  conceived  his 
on  the  depositions  to  be  the  facts  of  the  duty,  which  is  to  be  assistant  to  the 
case,  as  well  those  which  made  in  favor  court  in  the  furtherance  of  justice,  and 
of  the  prisoner  as  those  which  made  not  to  act  as  counsel  for  any  particular 
against  her,  as  he  apprehended  his  person  or  party."  Reg.  v.  Thursfleld, 
duty,  as  counsel  for  the  prosecution,  to  8  Car.  &  P.  269. 
be,  to  examine  the  witnesses  who  would 
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that  he  bad  thought  it  his  duty  to  consider,  carefully  and  inoi- 
partially,  the  question  presented  by  the  bill  of  exceptions  ;  and 
he  thought  it  his  duty  also  to  say,  that  he  was  clearly  of  the 
opinion  that  the  judgment  of  the  Circuit  Court  on  that  point 
was  erroneous."  i  And  in  a  South  Carolina  case,  Johnson,  J. 
observed :  ^^  The  Attorney-Greneral,  entertaining  doubt  as  to 
the  correctness  of  these  convictions,  if  supported  by  the  act 
of  '69  alone,  has,  with  a  candor  iiighly  creditable  to  him  as  a 
public  officer,  signified  the  same  to  the  court,  thereby  strength- 
ening the  judicious  arguments  of  the  counsel  for  the  defend* 
ants  in  support  of  this  objection."  ^  Still,  as  the  decision  of 
questions  of  law  is  for  the  court,  the  same  as  the  decision  of 
questions  of  fact  is  for  the  jury,  the  counsel  for  the  people  may 
often  find  it  consistent  with  his  duty  to  argue  in  support  of 
that  view  of  the  law  which  will  sustain  the  prosecution,  though 
his  own  private  judgment  is  the  other  way. 


CHAPTER  XXn. 

COUNSEL  FOB  THE  DEFENDANT. 

296.  Int3X>dactloii. 
296-302.  Bight  to  have  Gonnsel. 
803-808.  Appointment  and  Compensation. 
309-818.  Duty  of  Counsel. 

§  295.  Course  of  the  DiacusBion.  —  We  shall  consider,  I.  The 
Right  of  Prisoners  to  have  Counsel;  11.  Appointment  and 
Compensation ;  III.  Duty  of  Counsel. 

I.  The  Right  of  Prieanera  to  have  Counsel, 

§  296.  Under  the  Old  Law.  —  We  have  already  alluded  to 
the  rules  of  the  ancient  common  law*  respecting  the  limited 
right  of  prisoners  to  be  defended  by  counsel.^    Chitty  states 

^  Word  V.  Commonwealth,  8  Leigh,       3  The  State  v,  Sanfbrd,  1  Nott  & 
748,  758.  McC.  612. 

s  Ante,  §  14-22. 
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the  matter  as  follows :  ^  ^^  It  seems  to  be  universally  agreed, 
that,  at  common  law,  a  prisoner  was  not  entitled  to  defend  by 
counsel,  upon  the  general  issue  of  not  guilty,  on  any  indict- 
ment for  treason  or  felony.^  This  rule  may  appear  somewhat 
strict  and  severe,  as  the  Grown  has  always  the  benefit  of  counsel 
to  marshal  its  evidence,  and  state  the  case  to  the  jury :  but  it 
is,  in  some  degree,  attempted  to  be  explained  by  the  maxim, 
that  the  judge  is  to  be  counsel  for  the  prisoner ;  ^  whose  duty 
it  is  to  see  that  all  the  proceedings  are  regular ;  to  examine 
witnesses  for  the  defendant ;  to  advise  him  for  his  benefit ;  to 
hear  his  defence  with  patience ;  and,  in  general,  to  take  care 
that  he  is  neither  irregularly  nor  unjustly  convicted.^  Where- 
as, when'  counsel  are  allowed  a  prisoner,  it  is  their  business  to 
see  that  he  lose  no  advantage ;  and  it  is  then  the  duty  of  the 
judge  to  be  equal  and  indifferent  between  the  'king  and  the 
prisoner.*  In  prosecutions  in  which  counsel  may  be  and  are 
allowed,  the  court  will  not  be  of  counsel  for  the  defendant 
also.^  The  rule  by  which  counsel  are  refused  to  the  defendant, 
applies  only  to  matters  of  fact;  for,  whenever  a  point  of  law 
arises  proper  to  be  debated,  he  will  have  counsel  to  discuss 
it:^  as,  whether  the  facts  proved  constitute  any  offence,  or  the 
offence  charged ;  whether  the  witnesses  offered  are  competent ; 
whether  the  jury  are  sufficient ;  and  whether  the  indictment 
is  properly  framed.^  In  these  cases,  it  is  said,  the  prisoner 
must  propose  the  point,  and  the  court  will  assign  him  counsel 
if  they  think  it  will  bear  discussion.^ 

§  297.  Ck>iitintiecL  —  ^'  The  refusal  of  counsel  also  applies  only 
to  the  general  issue,  and  has  never  been  extended  to  any  col- 
lateral ismes  ;  for,  upon  these,  the  prisoner  is  entitled  to  their 
full  assistance.^     Thus,  he  may  have  counsel  to  plead  a 

»  1  Chit  Crim.  Law,  407  et  seq.  »  4  Harg.  St  Tr.  706. 

»  8  iMt  29, 187 ;  2  Bulst.  147 ;  Cro.  •  Ibid. 

Car.  147;  Foster,  228,  281;  Caa.  temp.  7  Cro.  Car.  147;   8  Inst  29, 137;  2 

Hardw.  260,  261;  2  Hawk.  P.  C.  c.  89,  Hale  P.  C.  286;  Foster,  181,  182;  2 

§  1 ;  4  Bl.  Com.  866,  866 ;  1  East,  P.  C.  Hawk.  P.  C.  c.  89,  §  4 ;  4  Bl.  Com.  866. 

112;   Dick.  Sesa.  198;   Doct  &  Stu.  8  2  Hawk.  P.  C.  c.  89,  f  4. 

269-262.  »  2  Hawk.  P.  C.  c.  89,  §  6;  Cro.  C. 

s  See  4  BL  Com.  864-866  and  note ;  C.  147. 

Doct.  &  Stu.  269.  ^  Foster,  42, 46, 66, 282 ;  8  Inst.  187 ; 

*  8  Inst.  29 ;  2  Bulst.  147 ;  4  Bl.  Com.  Cro.  Car.  866 ;  1  Bur.  688 ;  2  Stra.  826, 

865,  866;   Dalt  Just  c.  186;   Dick.  826;  2  Hale  P.  C.  241 ;  2  Hawk.  P.  C. 

Seas.  194.  c.  89,  §  6 ;  4  Bl.  Com.  866,  note. 
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pardon,^  to  assiga  error  to  reverse  outlawry ;  ^  but  the  court 
cannot  assign  the  defendant  counsel  on  an  outlawry  for  treason 
till  he.  has  pleaded  to  the  outlawry,  and  then  he  may  have 
counsel  on  the  collateral  matter,^  or  to  plead  a  former  ac- 
quittal ;  even  though  by  rudeness  and  contumacy  he  should 
forfeit  all  claim  to  a  mere  discretionary  indulgence.^  And  it 
is  said,  that,  in  such  cases,  any  one  may  be  counsel  for  him 
without  assignment,'^  though  it  is  certainly  better  that  both 
the  counsel  and  solicitor  should  be  assigned  by  the  court  on 
the  nomination  of  the  defendant.^  However,  it  is  certaiiit  that 
any  one  may,  as  amictis  euruBj  inform  the  court  of  any  error  in 
the  proceedings,  of  which  they  are  bound  to  take  cognizance.^ 

§  298.  Continiied.  —  ^^  Even  upon  the  general  issue,  the 
strictest  rule  of  law  against  defending  by  counsel  has  been 
considerably  modified  by  modern  practice.  For,  at  the  present 
day,  a  prisoner  is  allowed  counsel  to  instruct  him  what  ques- 
tions to  ask,  or  even  to  ask  questions  for  him  with  respect  to 
matters  of  fact,  and  to  cross-examine  the  witnesses  for  the 
Grown,  and  to  examine  those  produced  on  the  part  of  the  de- 
fendant, though  not  to  address  the  jury.^  And  in  case  of 
mere  misdemeanors,  or  any  offences  less  than  felony,  it  does 
not  appear  that  the  right  of  the  party  indicted  to  a  full  defence 
by  advocates,  has  ever  been  disputed.^  But  the  defendant,  on 
the  trial  of  a  misdemeanor,  cannot  have  the  assistance  of  coun- 
sel to  examine  the  witnesses,  and  reserve  to  himBeJf  the  right  of 
addressing  the  jury;  though,  indeed,  even  in  such  case, 
counsel  may  argue  for  him  a  point  of  law,  or  suggest  what 
questions  to  put  to  the  witness."  ^^ 

§  299.  How  at  Preeent  in  BngLand.  —  These  rules  of  the  com- 
mon law  have,  in  England,  been  modified  by  subsequent  legis- 
lation and  judicial  decision,  until,  at  the  present  time,  there  is 


1  8  Inst  29,  187 ;   2  Hawk.  P.  C.  •  2  Hawk.  P.  C.  c.  89,  §  7. 

c.  89,  §  5.  7  8  Inst  29, 187  ;  2  Hawk.  P.  C.  c.  89, 

2  Foster,  46;    2  Stra.  825,  826;   2  §  7 ;  Dalt.  Just  c.  165. 

Hawk.  P.  C.  c.  89,  §  5 ;  1  Bur.  188 ;  Cro.  8  4  b1.  Com.  854-856 ;  Dick.  Sess. 

Car.  865.  194. 

'  1  Bur.  688.  »  Cro.  Car.  482, 488-;  4  Bl.  Com.  855, 

«  2  Hale  P.  C.  241.  note. 

»  T.  Jones,  180 ;    2  Hawk.  P.  C.  ^o  Ryan  &  Moody  N.  P.  166 ;  8  Camp, 

e.  89,  §  5.  98. 
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believed  to  be  no  case  in  which  in  our  mother  country  pris- 
oners defending  themselves  are  denied  the  assistance  of 
counsel. 

§  300.  Continued  —  When  Lioense  required.  —  Still,  even  at 
the  present  time  in  England,  '^  the  Attorney  and  Solicitor 
General,  a  Queen's  sergeant,  or  a  Queen's  counsel  cannot 
appear  in  a  case  against  the  Crown,  even  if  the  Grown  be  a 
nominal  party  only,  without  a  license  under  her. Majesty's  sign 
manual."  But  ^^  sergeants  and  counsel,  who  have  patents  of 
precedency,  may  appear  in  cases  against  the  Grown  without 
any  such  license."^  And,  where  the  license  is  required,  it 
appears  to  be  granted  pretty  much  as  of  course.^ 

§  801,  In  this  Country.  — There  is  probably,  in  the  jurispru- 
dence of  this  country,  no  instance  known  of  the  denial,  to  pris- 
oners, of  the  right  to  have  counsel  for  their  defence.  And  this 
right  is  expressly  secured  to  them,  as  to  trials  in  the  national 
tribunals,  by  the  Gonstitution  of  the  United  States.^  And  a 
corresponding  provision  is  to  be  found  in  many  or  most  of  the 
State  constitutions.^ 

§  302.  Proeeouting  OfBoer  as  Counsel — Undoubtedly,  in  this 
country,  a  prosecuting  officer  cannot  be  retained  by  a  defend- 
ant to  conduct  his  defence  in  a  cause  within  the  officer's  juris- 
diction. But,  outside  the  limits  of  the  territory  over  which  he 
has  charge,  or  in  any  other  way  outside  the  limits  of  his  juris- 
diction, it  seems  that  he  may  be  employed  by  defendants,  if  the 
duties  of  his  office  do  not  claim  a  monopoly  of  his  time.^ 
Where,  however,  one  in  office  has  instituted  criminal  proceed- 
ings-, by  preferring  an  indictment  against  a  person  accused  of 
crime,  and  then  the  officer's  term  of  service  expires,  he  cannot 
suffer  himself  to  be  retained  by  the  same  defendant  as  counsel 
in  the  same  cause ;  and,  if  he  does,  the  court  will  not  permit 
him  to  appear  in  the  cause  at  the  trial.  To  suffer  this,  would 
be  to  violate  a  rule  of  public  policy.^ 

1  Note  to  Beg.  v.  Jones,  9  Car.  &  P.  '  ConBt.   U.  S.  Amendm.   art.   6 ; 

401.    In  Ireland,  the  lioense  is  obtained  Story  Const.  §  1792. 

from  the  Lord  Lieutenant,  2  Hayes  Dig.  ^  See  ante,  §  76. 

871.  *  Sharp  v.  Eirkendall,  2  J.  J.  Mar. 

s  1  Chit  Crim.  Law,  411 ;  Beg.  v.  160. 

Jones,  supra.  *  Qanlden  v.  The  State,  11  Ga.  47. 
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II.  Appointment  and  Compensation, 
§  803.  In    General  —  Special     ABwignment. — In    general,  in 

criminal  cases,  counsel  are  employed  and  compensated  by  de- 
fendants, who  are  able  to  pay  them,  the  same  as  in  civil  ones. 
But  in  capital  cases,  according  to  the  law  in  some  and  perhaps 
most  of  our  States,  the  court,  in  matter  of  form,  assigns  coun- 
sel for  the  prisoner.  Still,  in  these  cases,  the  prisoner  has 
ordinarily  no  practical  difficulty  in  getting  the  court  to  assign 
him  such  counsel  as  he  may  choose  to  employ.  Yet  it  was 
held  in  Massachusetts,  under  the  former  laws  respecting  pro- 
fessional standing,  that  the  Supreme  Judicial  Court  will  not 
assign,  as  counsel  for  a  prisoner,  one  who  has  been  admitted 
to  practice  only  in  the  Court  of  Common  Pleas.  The  judges 
observed,  that  they  had  no  control  over  such  a  person  as  an 
officer  of  the  court.  And  they  added,  ^^  that  it  was  proper  that 
a  person  of  more  legal  experience  should  -  be  assigned,  who 
might  reader  aid  to  the  court  as  well  as  to  the  prisoner."  ^ 
Undoubtedly  this  provision  was  intended,  in  part,  to  protect 
prisoners  whose  lives  .are  in  jeopai*dy,  from  being  imposed 
upon  by  incompetent  counsel.  Yet  it  might  be  a  question,  in 
a  case  where  a  prisoner  insisted  on  having  assigned  him  a  law- 
yer duly  admitted  to  the  highest  grade  of  practice,  whom  still 
the,  court  deemed  to  be  incompetent,  or  not  trustworthy,  or 
otherwise  unfit,  whether  the  constitutional  right  extended  to 
counsel  of  his  choice,  or  counsel  of  the  court's  choice.  To  the 
writer  it  seems  plain,  that  the  right  to  counsel  means  the 
right  to  employ  such  members  of  the  legal  profession  as  should 
be  deemed  by  the  court  to.be  competent  and  trustworthy,  and 
it  does  not  extend  further. 

§  304.  Compensation. — Sometimes  the  right  of  the  prisoner 
to  be  defended  by  counsel,  and  the  right  of  counsel  to  be  paid 
for  making  the  defence,  are  found  to  be  in  practical  conflict,  by 
reason  of  the  prisoner's  poverty.  According  to  the  course  of 
things  in  Massachusetts,  if  the  case  is  a  capital  one,  counsel 
will  be  assigned  to  the  prisoner  though  he  should  be  unable  to 
pay  for  the  services  to  be  rendered  ;  and,  either  from  a  sense 

1  Commonwealth  v.  Knapp,  9  Pick.    State,  2  Dutcher,  463 ;  Brown  v.  The 
496,  498.    See,  aUo,  Donnellj  v.  The    State,  7  Eng.  628. 
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of  moral  duty  or  from  considerations  of  professional  honor,  the 
members  of  the  bar  have  always  borne  this  burden,  and  ren« 
dered  this  service  gratuitou3l7,  in  these  cases  of  poverty,  with- 
out murmur ;  the  court  seeing  that  no  one  member  is  required 
to  bear  too  heavy  a  share  of  the  burden.  In  the  other  States, 
the  practice  appears  not  to  be  uniform ;  though  the  author 
is  unable  to  say,  with  much  particularity,  how  it  is.^ 

§  305.  Wliether  Compellable  to  Serve  "without  Compensation. 

—  But  it  is  evident  that  labor  and  money  stand  on  the  same 
footing  in  point  of  value,  the  one  being  the  representative  of 
the  other.  It  is  not  easy  to  see,  therefore,  how  counsel  can  be 
compelled  to  render  gratuitous  assistance,  in  the  way  of  their 
personal  services,  in  a  case  where  other  persons  could  not  be 
compelled  to  render  the  like  assistance  by  gifts  in  money  ;  un- 
less, indeed,  their  status  as  officers  of  the  court  places  them 
under  the  duty  to  obey  this  judicial  command.  In  Indiana, 
the  Constitution  provides,  that  ^^  no  man's  particular  services 
shall  be  demanded  without  just  compensation  "  ;  and  the  court 
has  held,  that,  within  this  provision,  it  is  not  competent  for 
legislation  to  require  counsel  to  defend  any  prisoner  gratui- 
tously. But  the  court  also  held,  that,  if  a  prisoner  is  poor, 
he  may  still  have  assigned  him  counsel  who  will  be  entitled 
to  be  paid  out  of  the  county  funds  for  the  support  of  the 
poor.  And  this  result  was  not  derived  from  any  express 
statute  law.  In  the  facts  of  the  case,  a  poor  prisoner,  indicted 
for  burglary,  had  been  defended  by  a  lawyer  named  Baird, 
under  assignment  by  the  court.  Said  Stuart,  J. :  '^  That  the 
services  rendered  by  Baird  were  necessary  to  be  rendered  by 
some  attorney  Vill  scarcely  admit  of  argument.  It  is  not  to 
be  thought  of,  in  a  civilized  community,  for  a  moment,  that 
any  citizen  put  in  jeopardy  of  life  or  liberty  should  be  debarred 
of  counsel  because  he  was  too  poor  to  employ  luch  aid.  No 
court  could  be  respected,  or  respect  itself,  to  sit  and  hear  such 
a  trial.  The  defence  of  the  poor,  in  such  cases,  is  a  duty  rest- 
ing somewhere,  which  will  be  at  once  conceded  as  essential  to 

1  As    to  California,  see    People  v.  of  counsel  defending  pauper  criminals, 

Moioe,   15  Cal.  829;    Rowe  v.  Yuba  and  fixing  their  compensation.    It  is 

Countjr,  17  Cal.  61.    In  Iowa,  there  is  held  to  be  constitutional.    Samuels  v, 

a  statutory  provision  for  the  payment  Dubuque,  18  Iowa,  686. 
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the  accused,  to  the  court,  and  to  the  public."  As,  therefore, 
such  defence  could  not  be  made  without  money  or  money's 
worth,  and  as  a  lawyer  was  under  no  higher  obligation  than 
any  other  citizen,  it  was  proper  and  legally  just  that  the  ex- 
pense should  be  borne  as  a  part  of  the  general  burden  of  sup- 
porting the  poor.^  The  like  doctrine  has  been  maintained  also 
in  Wisconsin,^  and  lowa,^  and  not  improbably  in  some  other 
States.* 

§  806.  ContinnecL —  On  the  other  hand,  the  Illinois  court 
held,  that  the  county  is  not  liable  at  the  suit  of  the  counsel  in 
such  a  case.  And  Skinner,  J.  said :  '^  In  criminal  prosecu* 
tions,  the  accused  has  the  right  to  be  heard,  and  to  defend  by 
himself  and  counsel ;  and  such  is  the  benignity  of  our  insti- 
tutions, that,  lest  the  innocent  suffer  for  want  of  proper  de- 
fence, the  court,  in  case  of  inability  of  the  accused  to  obtain 
counsel,  will  appoint  counsel  for  him ;  and  may  compel  the 
counsel,  as  an  officer  of  the  court,  subject  to  its  authority,  to 
defend  the  accused  against  unjust  conviction.  The  law  confers 
on  licensed  attorneys  rights  and  privileges,  and  with  them  im- 
poses duties  and  obligations,  which  must  be  reciprocally  enjoyed 
and  performed.  The  plaintiffs  but  perform  an  official  duty, 
for  which  no  compensation  is  provided."  *  The  like  doctrine 
is  held  in  California ;  ^  and  there  can  be  no  doubt,  that  in  some 
of  the  other  States  also  it  will  be  followed. 
'  §  807.  Trial  without  CounBeL — In  Some  of  the  States,  where 
the  indictment  is  for  an  offence  not  capital,  the  prisoner,  if  he 
is  unable  to  pay  counsel^  and  if  no  lawyer  volunteers  in  his 
behalf,  takes  his  trial  without  this  aid.  In  such  cases,  the 
principles  already  brought  forward  in  this  chapter  and  the 
last  teach  us,  that  the  judge  is  to  be  in  some  measure  his  coun- 
sel, and  the  prosecuting  officer  is  so  to  conduct  the  ca\ise  as  not 
knowingly  to'suffer  an  improper  conviction. 

§  308.  Amiotis  CnriaB.  —  In  these  criminal  cases,  the  same  as 
in  civil,  but,  it  would  seem,  more  appropriately  than  in  civil, 

1  Webb   V.   Baird,  6  Ind.  18,  18 ;  Iowa,  478.    See  Samuels  v,  Dubuque, 
Blythe  v.  The  State,  4  Ind.  626.  18  Iowa,  686. 

2  Carpenter  v.  Dane,  9  Wis.  274 ;  *  See  Commissioners  v.  Hall,  7  Watts, 
Dane  v.  Smith,  18  Wis.  686.  290. 

3  HaU    V.   Washington,    2   Greene,  ^  Vise  v.  Hamilton,  19  111.  78,  79. 

•  Rowe  17.  Yuba  County,  17  Cal.  61. 
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any  counsellor  of  the  court  may,  as  friend  of  the  court,  direct 
the  attention  of  the  judge  to  points  of  law,  or  to  errors  in  the 
proceedings.^  It  was  laid  down  in  an  English  case,  that  one 
who  has  appeared  for  the  prisoner  at  the  trial,  but  has  not  been 
instructed  to  appear  for  him  in  the  Court  of  Appeal,  may,  in  the 
latter  court,  as  amicuB  curiae^  cite  authorities  for  the  informa- 
tion of  the  court,  but  he  will  not  be  permitted  to  argue.^ 

III.  Duty  of  CounaeL 

§  309.  Declining  or  Aocepting  Retainer. —  Of  the   numerous 

points  which  this  sub-title  suggests,  a  few  only  can  be  consid- 
ered.   And, 

First.  It  is  the  natural  right,  recognized  also  by  our  law, 
of  every  person  accused  of  crime  to  be  defended  by  counsel. 
Therefore  no  right-minded  person,  who  is  engaged  in  legal 
practice,  will  refuse  to  be  employed  in  a  defence,  on  the  ground 
that  he  deems  the  defendant  guilty,  or  that  the  public  has 
pronounced  against  him,  or  that  excellent  people  think  he 
should  not  be  defended,  or  that  the  crime  is  a  peculiarly  hei- 
nous or  odious  one,  or  that  the  particular  defence  required  is  of 
an  unpopular  kind,  or  that  it  will  injure  his  professional  stand- 
ing or  private  reputation  to  do  his  duty  to  the  individual  client. 
There  is  no  liigher  obligation  resting  on  man  than  that  which 
sometimes  compels  a  lawyer  to  use  his  legal  powers  for  the 
defence  of  one  whose  course  of  life  he  loathes,  and  whom  he* 
deems  guilty  of  the  very  crime  of  which  he  seeks  to  obtain  an 
.acquittal.  The  right  of  every  person  to  go  unpunished  until, 
not  only  the  crime  has  been  committed,  but  he  has  been  for- 
mally convicted  of  it,  after  making  every  defence  which  any 
other  person  is  entitled  to  make,^-is  one  of  the  main  pillars 
on  which  rest  our  liberty,  and  our  security  in  the  pursuit  of 
happiness ;  therefore,  if  a  lawyer,  whose  business  lies  in  the 
department  of  the  defence  of  criminals,  refuses  to  defend  one 
because  in  fact  this  one  is  guilty,  he  does  what  he  can  to  take 
away  this  principal  pillar  of  our  liberty  and  security.^ 

1  Ante,  §  287.  *  Ante,  §  89^94. 

s  Reg.  V.  Thomas,  12  W.  R.  106,  88  ^  And  see  Crim.  Law,  I.  §  469,  note. 

Law  J.  K.  s.  M.  C.  22,  26,  9  Law  T.  par.  12. 
V.  8.  488. 
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§810.  Continued.  —  Still  there  are  cases  in  which  a  lawyer 
ought  to  decline  being  employed  in  a  defence.  Suppose,  for 
instance,  persons  combine  for  the  commission  of  crime,  and  it 
is  a  part  of  their  plan  to  obstruct  the  courts  with  numerous  and 
frivolous  defences,  while  they  or  a  part  of  them  continue  their 
course  of  law-breaking ;  or,  suppose  it  is  the  business  of  the 
single  defendant  to  violate  the  law  in  the  particular  concerning 
which  he  is  indicted,  and  he  seeks  an  acquittal  avowedly  that 
he  may  return  to  his  life  of  law-breaking ;  in  such,  and  similar 
cases,  the  lawyer  who  makes  the  defence  becomes  in  a  sense  a 
party  in  the  crime ;  therefore,  under  circumstances  like  these, 
a  right-minded  and  considerate  lawyer  will  decline  rendering 
any  assistance  in  the  still-continuing  course  of  concerted  or 
habitual  crime.  The  difference  lies  between  a  sort  of  legal  or 
moral  participation  in  the  crime  which  is  being  defended,  and 
in  a  certain,  sense  continued  at  the  same  time,  and  the  simple 
defence  of  what  is  past  and  ended. 

§  311.  Expressing  Belief  of  Prisoner's  Innocence.  —  Secondly. 

No  lawyer  ought  to  undertake  to  be  a  witness  for  his  client, 
except  when  he  testifies  under  oath,  and  subjects  himself  to 
cross-examination,  and  speaks  of  what  he  personally  knows. 
Therefore  the  practice,  which  seems  to  be  tolerated  in  many 
courts,  of  counsel  for  defendants  protesting  in  their  addresses 
to  the  jury  that  they  believe  their  clients  to  be  innocent,  should 
•be  frowned  down  and  put  down,  and  never  be  permitted  to  show 
itself  more.  If  a  prisoner  is  guilty,  and  he  communicates  the 
facts  fully  to  counsel,  in  order  to  enable  the  latter  properly  to 
conduct  the  defence ;  then,  if  the  counsel  is  an  honest  man,  he 
cannot  say  he  believes  the  prisoner  innocent ;  but,  if  he  is  a 
dishonest  man,  he  will  as  soon  say  this  as  any  thing.  Thus  a 
premium  is  paid  for  professional  lying.  Again,  if  the  counsel 
is  a  man  of  high  reputation,  a  rogue  will  impose  upon  him  by 
a  false  story,  to  make  him  an  ^^  innocent  agent "  in  communi- 
cating a  falsehood  to  the  jury.  Lastly,  a  decent  regard  for  the 
orderly  administration  of  justice  requires,  that  only  legal  evi- 
dence be  produced  to  the  jury ;  and  the  unsworn  statement  of 
the  prisoner's  counsel,  that  he  believes  the  prisoner  innocent,  is 
not  legal  evidence.  It  is  the  author's  cherished  hope,  that  he 
may  live  to  see  the  day  when  no  judge,  sitting  where  the  com- 
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mon  law  prevails,  will  ever,  in  any  circumstances,  permit  such 
a  violation  of  fundamental  law,  of  true  decorum,  and  of  high 
policy,  to  take  place  in  his  presence,  as  is  involved  in  the  prac- 
tice of  which  we  are  now  speaking. 

§  312.  TeBtlfying  as  WitnesB.  —  Thirdly.  At  common  law, 
there  is  no  legal  objection  to  counsel  taking  the  stand  and  tes- 
tifying as  a  witness ;  though  practically  it  would  not,  in  ordinary 
cases,  be  well  for  the  same  person  to  serve  in  this  double 
capacity.  In  Georgia  it  is  held,  that  the  statute  of  1850,  ren- 
dering attorneys  incompetent  in  certain  cases  as  witnesses  for 
their  clients,  does  not  prevent  the  Attorney-General  testifying 
for  the  State.^ 

§  313.  The  Right  to  Argna  —  Fourthly.  According  to  a  Cali- 
fornia decision,  it  is  the  constitutional  right  of  the  prisoner  to 
have  his  case  fully  argued  ;  and,  though  the  court  has  power 
to  limit  the  argument  to  a  reasonable  time,  yet,  if  in  a  capital 
case  it  appears  from  the  uncontradicted  affidavits  of  counsel 
that  not  time  enough  was  allowed  them  for  argument,  a  new 
trial  must  be  granted.^  In  Virginia  it  is  laid  down,  that,  on 
the  trial  of  a  question  of  fact  in  a  criminal  caae,  the  accused 
is  entitled  to  be  heard  by  counsel  before  the  jury,  and  the 
court  has  no  right  to  prevent  him  from  being  so  heard,  however 
simple,  clear,  unimpeached,  and  conclusive  the  evidence,  in  its 
opinion,  may  be ;  but  the  court  has  a  superintending  control 
over  the  course  of  the  argument,  to  prevent  the  abuse  of  this 
or  any  other  right  of  counsel.^ 


CHAPTER  XXIII. 

THE  COURT. 

§314.  Bzpianation.  —  The  question  of  jurisdiction,  consid- 
ered irrespective  of  the  particular  tribunal,  is  fully  discussed 
in  other  connections  in  these  volumes  and  in  the  work  on  the 

1  Hines  v.  The  State,  26  Oa.  614.         748.    And  see  Commontrealth  v,  Por- 
*  People  V.  Keenan,  18  Cal.  681.  ter,  10  Met  268 ;  Lynch  v.  The  State, 

'  Word  V.  Commonwealth,  8  Leigh,    9  Lid.  641. 
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THE  INDICTMENT  AND  ITS  INCIDENTS. 


CHAPTER  XXIV. 


GENERAL  VIEW. 


§  318.  introduotory  Statement. —  There  is  not  much  diffi- 
culty in  framing  the  pleadings  in  a  criminal  case,  if  the  pleader 
is  familiar  with  the  general  rules  of  pleading  in  civil  causes, 
except  as  concerns  the  indictment  or  information.  Still  it  will 
be  necessary,  in  the  proper  place,  to  go  over  the  matter  of  the 
pleadings  subsequent  to  the  indictment,  and  state  the  general 
rules  governing  them  ;  both  because  practitioners  at  the  present 
day  are  not  generally  well  acquainted  with  civil  pleadings, 
and  because  there  are  some  rules  peculiar  to  the  criminal 
department  important  to  be  understood.  In  the  series  of  chap- 
ters which  constitute  this  Book,  the  indictment  will  be  brought 
under  a  somewhat  minute  examination  ;  in  the  present  chapter, 
a  few  general  views  will  be  presented  relating  in  a  degree  to  the 
whole  subject  of  criminal  pleading,  but  mgre  particularly  to  the 
indictment. 

§  319.  'Written  AUegation.  —  The  necessity  for  requiring  par- 
ties, who  are  seeking  to  establish  claims  against  one  another, 
to  present  in  writing  the  particulars  of  their  claims,  is  obvious ; 
since  otherwise  the  judge  cannot  have  any  foundation  on 
which  to  proceed  in  pronouncing  judgment  upon  the  case  sub- 
mitted to  him.  But  equally  obvious  also  is  it,  that,  on  other 
grounds,  even  more  than  on  this  one,  rests  the  duty  of  written 
and  distinct  allegation  ;  for,  the  world  being  possessed  of  the* 
art  of  writing,  no  man  should  be  called  to  stand  his  trial  on 
any  charge  whatever,  before  any  human  power,  until  such 
•     186 
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charge  has  been  so  set  forth  as  to  leave  no  doubt  concerning  its 
nature  and  limits,^  and  leave  it  impossible  for  the  accuser  to 
vary  it  in  the  course  of  the  hearing.  Whatever  comes  short  of 
this,  comes  short  of  that  justice  which  every  individual,  how- 
ever erring,  is  entitled  to  receive  from  his  fellows.  In  early  ages 
of  the  world,  when  writing  was  unknown,  —  such,  at  least,  was 
the  fact  under  the  early  Roman  law,  —  the  thing  in  controversy 
was  brought  ipanually,  if  possible;  into  the  presence  of  the 
magistrate ;  and,  when  it  was  of  a  nature  not  to  be  so  pre- 
sented, the  nearest  practicable  approach  to  this  abstract  justice 
was  made.^  But  now  the  written  charge  or  claim  stands  in  the 
stead  of  the  manual  presence.  And  the  doctrine  concerning 
this  written  charge  is,  that  it  must  be  made  as  distinctly  and 
directly  as  the  nature  of  the  case,  in  reason,  will  permit. 

§  320.  Criniinal  and    GivU    Pleading    Compared.  —  We    read 

often,  in  judicial  opinions,  that  the  rules  of  pleading  are  the 
same  in  criminal  cases  as  in  civil ;  therefore,  that  what  would 
suffice  in  a  declaration  will  suffice  also  in  an  indictment.^  But 
this  is  hardly  so  ;  if  it  were,  still  the  general  proposition  would 
help  us  only  a  little  ;  even  then  we  should  be  obliged  to  trav- 
erse the  field  of  actual  adjudication  on  this  subject,  as  now. 

§  321.  Contiiraed. —  It  is  not  in  the  nature  of  man  to  hold 
the  pleader  to  precisely  the  same  rules  when  alleging  against  a 
defendant  some  light  matter  of  civil  wrong,  or  breach  of  con- 
tract or  duty,  as  when  charging  him  with  a  crime  subjecting 
him  to  the  forfeiture  of  life.  Therefore,  though  the  books  not 
unfrequently  employ  the  language  mentioned  in  the  last  section, 
and  though  this  language  is  in  a  measure  correct,  still  the 
actual  course  of  the  courts  is,  to  require  greater  strictness  in 
criminal  pleadings  than  in  civil ;  and,  in  criminal,  greater 
strictness  in  indictments  for  felonies  and  other  high  crimes, 
especially  capital  ones,  than  for  mere  misdemeanors,  espe- 
cially misdemeanors  of  the  lower  sort.  And  not  unfrequently 
we  find  doctrine  like  this  laid  down  in  express  words  by  the 
judges.* 

1  See  ante,  §  77  et  seq.  United  States  v.  Brown,  8  McLean, 

3  Just.  Inst  Sand.  ed.  64  et  seq.,  in  288.    And  see  The  State  v.  Nutwell,  1 

the  Editor's  Introduction.  Gill,  54.    But  see  Rex  v.  Marsden,  4 

>  Rex  p.  Lawley,  2  Stra.  904 ;  Sher-  M.  &  S.  164, 168. 

ban  tr.  Commonwealth,  8  Watts,  212;  «  **We   have   repeatedly  decided," 
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§  822.  How  for  adhere  to  did  Rules  and  Forma.  —  We  have 
already  seeii,^  that  the  practice  of  the  courts  in  criminal  cases 
has  very  much  changed  in  modern  times,  yet  the  old  form  of 
the  indictment  substantially  remains.  Now,  there  are  judges 
who  have  held  quite  different  language  from  this  when  speaking 
of  the  indictment.  Thus,  a  learned  judge  in  Tennessee  once 
observed :  ^'  Much  is  to  be  found  in  the  books  upon  the  cer- 
tainty to  be  required  in  an  indictment ;  and,  in  the  more  remote 
periods  of  our  law,  some  of  the  cases  show  that,  at  times,  nice- 
ties have  been  indulged  in,  and  distinctions  countenanced, 
which  in  modern  times  cannot  and  ought  not  to  be  given  in  to 
or  admitted.  These  anomalies  in  the  law,  to  be  found  in  the 
history  of  criminal  proceedings  in  ancient  times,  though  not 
now  to  be  encouraged,  and  much  less  followeid  as  precedents, 
still  are  not  to  be  condemned,  considering  the  times  and  circum- 
stances under  which  they  existed,  especially  as  far  as  they  were 
favorable  to  the  prisoner.  Tliey  exhibit  the  virtuous  feelings 
of  the  worthy  judges,  leaning  in  behalf  of  the  oppressed,  and 
struggling  against  the  over-riding  power  of  the  Crown  bent  upon 
the  destruction  of  its  innocent,  and  too  often  obnoxious,  victim. 
These  times  are  passed  over,  I  hope  never  to  return,  and  with 
them  we  ought  to  pass  over  the  precedents  to  which  they  gave 
rise."  ^  True,  as  we  shall  see  in  chapters  further  on,  there  has 
been  considerable  modern  legislation  intended  to  remove  old 
technical  absurdities  in  the  indictment,  yet  aside  from  these 
there  is  really  no  great  change ;  ^  though  the  courts  do  not  now 
give  so  attentive  an  ear  as  they  once  did  to  objections  resting 
in  no  substantial  reason.  And,  as  Lord  EUenborough,  C.J., 
once  observed,  lookijig  at  the  matter  in  a  practical  and  coniimon- 
sense  way :  ^^  Undoubtedly  it  is  advisable  in  most  cases,  and 


said  Turley,  J.,  in  the  Tennessee  case  indietmento,  in  the  same  manner  as 

of  IVIartin  v.  The  State,  6  Humph.  204,  tfiey  may  do  to  support  civil  actions." 

206,  "  tiiat  in  indictments  for  misde-  See  also  Ike  v.  The  State,  28  Missis. 

meanore  we  will  not  require  as  great  625. 

certainty  as  in  indictments  for  felonies."  ^  Ante,  §  18. 

To  the  like  effect  is  United  States  v.  ^  Whyte,  J.,  in  The  State  v.  Pearce, 

Lancaster,  2    Mc^Lean,    481.     So   in  Feck,  66  ;  s.  p.  McKinney  v.  People,  2 

United  States  v.  Davis,  6  Mason,  856,  Oilman,  540. 

861,  Story,  J.,  said:  "  In  criminal  cases,  *  Cain  v.  The  State,  18  Texas,  887; 

courts  of  law  are  not  at  liberty  to  make  The  State  v,  Callendine,  8  Iowa,  288. 

intendments  and  inferences  to  support 
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a  • 

especially  in  indictments,  to  adhere  to  old  forms,  even  if  it  were 
only  for  the  sake  of  uniformity  of  proceeding."  ^  But  more 
than  this,  the  old  cases  are  now,  in  all  oar  courts,  listened  to  as 
authorities  on  this  subject,  the  same  as  on  other  legal  subjects. 

§  323.  Certainty  —  What  It  is — Tbree  Kinds  — The  Lowest  — 
Fonner  Jeopardy  —  Pardon,  &o.  —  The  first  point  to  be  stated 

therefore,  is,  that  the  allegation  must  be  what  is  called  certain. 
The  meaning  of  this  word  certain,  in  legal  phrase,  seems  to  be, 
to  use  a  figure  of  speech,  exact  in  outline,  with  a  complete 
filling  up.2  Lord  Coke  says :  "  There  be  three  kinds  of  cer- 
tainties,—  first,  to  a  common  intent,  and  that  is  su£Scient  in  a 
bar,  which  is  to  defend  the  party  and  to  excuse  him.  Secondly, 
a  certain  intent  in  general;  as  in  counts,  replications,  and 
other  pleadings  of  the  plaintiff,  that  is  to  convince  the  defend- 
ant ;  and  so  in  indictments,  &c.  Thirdly,  a  certain  intent  in 
every  particular."^  This  language  does  not  convey  a  very 
^^  certain  "  meaning  to  the  minds  of  inexperienced  readers ;  but 
we  gather  from  it,  and  from  other  statements  to  be  found  in  our 
books,  that  there  are  recognized  three  distinct  degrees  of  what 
is  called  certainty.  And  the  certainty  which  concerns  us  most 
in  these  volumes  is  of  two  of  the  degrees  only ;  that  is,  cer- 
tainty to  a  certain  intent  in  general,  being  the  middle  one  of 
tiie  three  mentioned  by  Lord  Coke ;  and  certainty  to  a  certain 
intent  in  every  particular,  being  the  last  and  most  extreme 
degree.    Yet  the  first-mentioned  kind  of  certainty,  being  what 

1  Rex  o.  lianden,  4  M.  &  S.  16i,  every  particular.    The  first  intent  is 

168.  sufficient  in  bars  which  are  to  defend 

'  We  read  in  Lawes  on  Pleading,  the  party  and  excuse  himself ;  the  see- 
that  certainty  **  may  be  defined  a  clear  ond,  is  required  in  indictments,  counts, 
and  distinct  setting  down  of  facts,  so  replications,  &fi.,  because  they  are  to 
that  they  may  be  understood  both  by  accuse  or  charge  the  party ;  the  third, 
the  party  who  is  to  answer  the  matters  is  rejected  in  law."  But  Lord  Coke 
stated  against  him,  the  counsel  who  are  cannot  here  mean,  that  there  are  no 
to  argue  them,  the  jury  who  are  to  de-  cases  in  wliich  this  third  kind  of  cer- 
cide  upon  their  existence,  and  the  courl  tainty  is  required ;  for  thus  the  passage 
who  are  the  judges  of  the  law  arising  would  be  in  direct  confiict  with  what 
out  of  them."    Lawes  PI.  58.  has  been  cited  in  the  text  from  his  Com- 

*  Co.  Lit.  808  a.  He  adds  here,  in  mentary  on  Littleton.  The  true  propo- 
illostration  of  this  third  kind  of  certain-  sition  is,  that  this  third  kind  of  certain- 
ty, "  as  in  estoppels."  In  Long's  Case,  ty  is  not  required  in  any  defence  or 
6  Co.  120  a,  121  a,  it  is  said :  "  There  pleading  which  the  law  fkyors,  but  that 
are  three  xnanner  of  certainties :  1.  to  it  is  required  where  any  thing  is  set  up 
a  common  intent ;  2.  to  a  certain  intent  which  the  law  does  not  fitvor. 
in  general;  8.  to  a  certain  intent  in 
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Lord  Coke  calls  certaiiity  to  a  common  intent,  is  plainly  all 
whicli  is  required  in  such  special  pleadings  of  the  defendant  as 
former  jeopardy,  pardon,  and  the  like ;  going,  as  they  do,  to 
show  that  no  prosecution  should  be  carried  on  against  him 
relating  to  the  matter  of  the  indictment. 

§  324.  TheEaetreme  Certainty  —  "When  Required — Zioweet  Cer- 
tainty, continaed. —  The  extreme  kind  of  certainty,  called  cer- 
tainty to  a  certain  intent  in  eirery  particular,  is  required  by 
the  tribunals  when  a  party  pleads  any  matter,  not  entering  into 
the  merits  of  the  case,  but  going  merely  to  defeat  the  pending 
proceeding  against  him.  And  this  kind  of  certainty  is  de- 
manded on  the  very  just  ground,  that  he  who  stands  on  a  tech- 
nicality to  ward  off  inquiry  into  his  conduct,  in  distinction 
from  defending  himself  upon  the  merits,  shall  himself  stand 
very  technically  erect.  Likewise  he  shall  not  defeat  at  all 
what  is  attempted  of  inquiry,  without  at  the  same  time  disclos- 
ing to  the  other  party  how  the  defect  may  be  cured  on  a  new 
proceeding  instituted.  This  third  or  extreme  certainty  is  also 
required  in  estoppels,  because  the  law  does  not  favor  estoppels ; 
and  it  has  been  said  also  to  be  required  in  the  plea  of  alien 
enemy,  and  for  the  same  reason.  When,  on  the  other  hand,  a 
party  puts  his  defence  directly  on  the  merits  of  the  cause,  and 
the  defence  is  of  a  nature  not  odious  in  the  law,  he  is  properly 
in  favor,  even  more  than  is  the  party  who  brings  the  accusa- 
tion, in  respect  to  the  pleadings  ;  he,  therefore,  is  held  only  to 
the  lowest  kind  of  certainty,  being  the  certainty  to  a  common 
intent.^ 

1  The  sereral  propositions  in  this  searching,  I  have  not  met  with  a  pas- 
section  are  plainly  sustained  by  the  sage  which  sustains  this  proposition  in 
authorities,  yet  it  would  not  be  easy  to  precise  words,  though  I  do  not  mean  to 
cite  from  the  books,  after  each  clause  deny  that  such  a  passage  may  be  found ; 
in  the  statement,  a  passage  firom  an  unless,  indeed,  some  language  used  bj 
approved  source  upholding  it  ii\  exact  our  American  Gould  may  be  deemed, 
words.  For  example,  there  is  no  prop-  as  I  think  it  is,  sufficiently  to  the  point, 
osition  in  this  section  more  "certain"  Gould  PI.  c.  8,  §  61-69.    And  see,  as 

j  to  the  mind  of  one  familiar  with  the  shedding  light  on  a  matter  like  this,  1 

'  course  of  adjudication  relating  to  the  Bishop  Mar.  &  Div.  Pref.,  and  Grim. 

matter,  than  that  the  extreme  certainty  Law,  I.  §  608.    Many  of  the  best-estab- 

mentioned  is  requisite  in  those  defences  lished  rules  of  our  law  —  established  in 

which  go  simply  to  defeat  the  particu-  actual  adjudication  —  have  never  yet 

I  lar  action,  —  as,  for  instance,  that  it  is  been  announced,  either  by  judges,  or 

brought  in  the  wrong  county  —  but  do  by  the  writers  of  text  law.    And  see, 

j  not  go  to  the  merits ;  yet,  after  some  on  the  doctrines  of  the  text,  Rex  v. 
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§  325.  The  scddle  Certainty.  —  We  see,  therefore,  that  the 
middle  sort  of  certainty,  being  the  certainty  required  in  the 
indictment,  is  what  chiefly  concerns  us  in  the  present  connec- 
tion. It  is  impossible  that  any  general  definition  of  it  should 
be  of  much  service  to  the  practitioner.  Plainly,  in  order  to 
constitute  any  kind  of  certainty,  even  the  lowest  of  the  three 
kinds,  the  indictment  must  distinctly  allege  every  fact  which 
constitutes  any  part  of  the  legal  wrong  upon  which  the  law 
predicates  the  punishment  to  be  inflicted.^  It  is  plain,  also, 
that  any  thing  which,  instead  of  being  directly  alleged,  is  only 
inferentially  so,  is  not  alleged  with  certainty,  even  of  the  lowest 
kind.  But  as  this  middle  kind  of  certainty  is  something  which 
lies  between  two  extremes,  it  must  be  more  distinct,  on  the 
one  hand,  than  merely  to  satisfy  the  requirements  of  the  lowest 
kind  of  certainty ;  while,  on  the  other  hand,  it  cannot  be  re- 
quired to  go  so  far  as  to  forestall  reply  by  a  counter  allegation. 
Let  it,  therefore,  be  defined  thus :   It  requires  that,  in  plain 

• 

and  direct  terms,  every  fact  which  is  an  element  in  the  wrong 
whereon  the  punishment  to  be  inflicted  is  based,  be  stated 
with  the  particular  certainty  of  language  which  comes  from  the 
employment  of  the  precise  terms  of  the  law,  in  those  cases  in 
which  they  are  legally  more  accurate  than  the  popular  forms 
of  speech.  Moreover  there  must  be  such  an  averment  of  facts 
as  shows,  primd  faciei  guilt  in  the  defendant ;  and  if,  suppos- 
ing all  the  facts  set  out  to  be  true,  there  is,  because  of  the 
possible  non-existence  of  some  fact  not  mentioned,  room  to  es- 
cape from  the  primd  facie  conclusion  of  guilt,  the  indictment  is 
insufficient.  But  it  is  not  insufficient  by  reason  of  its  omitting 
to  answer  what  of  fact  may  be  suggested  in  the  way  of  defence. 
This  definition  of  the  required  certainty  does  not  render,  of 
itself,  under  all  circumstances,  any  complete  help,  because  it 
leaves  open  the  question,  —  What  is  primd  fade  guilt  V  or,  in 
other  words,  What  is  matter  merely  of  defence  ?  This  question 
the  reader  can  see  fully  answered  only  as  he  traces  the  line  of 
adjudication.    Still  there  are  circumstances  and  cases  in  which 

Home,  Cowp.  672,  682;    Doyaston  v.  and  note;  Com.  Dig.  Plead.  C.  17,  E. 

Payne,  2  H.  Bl.  627, 580 ;  Rex  v.  Lyme  7 ;    Steph.  PI.  863,  880 ;   1  Chit.  PI. 

Begis,  1  Doug.  149,  159;  Derieman  v.  288-285. 

Pennar,  7  M.  &  W.  489,  440;  Barker  ^  Ante,  §  77  et  seq. 

V,  Thorold,  1  Saund.  Wms.  ed.  47, 49, 
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these  views  will  furnish  even  a  complete  guide,  and  always 
they  will  be  found  helpful. 

§  326.  Continned. — Turning  now  to  the  books,  to  ascertaia 
the  meaning  of  this  middle  certainty,  we  find  that  various  en- 
deavors have  been  heretofore  made  to  define  it,  in  brief  words, 
as  a  guide  to  those  who  would  determine  whether  a  particular 
indictment  is  sufiicient  or  not.  Thus,  in  one  case,  BuUer,  J. 
said :  ^^  I  take  it  to  mean,  what,  upon  a  fair  and  reasonable 
construction,  may  be  called  certain,  without  recurring  to  possi- 
ble facta  which  do  not  appear."  ^  In  another  case,  the  learned 
judge  observed :  '^  It  is  a  well-established  principle,  that,  if  all 
the  facts  alleged  in  an  indictment  may  be  true,  and  yet  consti- 
tute no  ofience,  the  indictment  is  insufficient.  A  verdict  does 
nothing  more  than  to  verify  the  facts  charged ;  and,  if  these  do 
not  show  the  party  guilty,  he  cannot  be  considered  as  having 
violated  the  law."  ^  And  Lord  Mansfield  had  already  said : 
^'  In  a  criminal  ioharge,  there  is  no  latitude  of  intention,  to  in- 
clude any  thing  more  than  is  charged ;  the  charge  must  be 
explicit  enough  to  support  itself."  ^  The  indictment,  it  has 
been  otherwise  laid  down,  must  cbntain  all  the  material  facts 
necessary  to  be  proved,  in  order  to  procure  a  conviction.* 

§  327.  Continaed  —  The  Extreme  Certainty,  again.  —  An  excel- 
lent work  on  the  subject  of  pleading  contains  the  following  : 
"  Certainty  of  the  third  sort,  or  *  to  a  certain  intent  in  every 
particular,'  requires  the  utmost  fulness  and  particularity  of 
statement,  as  well  as  the  highest  attainable  accuracy  and  pre- 
cision ;  leaving,  on  the  one  hand,  nothing  to  be  supplied  by 
intendment  or  construction ;  and,  on  the  other,  no  supposable 
special  answer  unobviated.^  The  rule  requiring  this  degree  of 
certainty  is  a  rule,  not  of  ^  construction '  only,  but  also  of 
^  addition ' ;  that  is,  it  requires  the  pleader,  not  only  to  answer 
fully  what  is  necessary  to  be  answered,  but  also  to  anticipate 
and  explain  all  such  supposable  matter  as  would,  if  alleged  on 
the  opposite  side,  defeat  his  plea.^    This  last  requisite  affords 

1  Rex  V.  Lyme  Regis,  1  Doug.  149,  *  The  State  r.  Fhilbriek,  81  Maine, 

169.  iOl,  408.    And  see  People  v.  Gates,  13 

«  Tenney,  J.,  in  the  State  v,  Godfrey,  Wend.  811,  817. 

24  Maine,  232.  »  Go.  Lit.  852  6. 

»  Rex  0.  Wheatly,  2  Bur.  1126, 1127.  •  WiUes,  654 ;  Lawes  PI.  55. 
And  see  The  State  v.  Seay,  8  Stew.  128. 
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a  clear  and  marked  distinction  between  this  and  the  two  for- 
mer kinds  of  certainty.  For  in  these  two,  nothing  more- is 
necessary,  in  general,  than  to  answer  fully  the  substance  of 
what  is  actually  affirmed  by  the  adverse  party  ;  or,  at  most,  to 
make  out  a  claim  or  defence  primd  facie  sufficient,  without  an- 
ticipating other  matters  not  already  appearing  in  the  pleadings, 
but  which  may  possibly  be  alleged  in  reply."  ^ 

§  828.  The  Extreme  Certainty,  oontinaed.  —  Another  point  of 

certainty  in  these  pleadings  of  the  third  class,  when  brought 
forward  to  abate  the  particular  proceeding,  is,  as  already  inti- 
mated,^ that,  if  the  defendant  sets  up  some  matter  of  fact 
known  peculiarly  to  himself,  by  reason  of  which  the  proceeding 
cannot  go  on,  he  must  allege,  not  only  so  much  of  the  fact  as 
shows  the  proceeding  wrongs  but  must  accompany  the  all^ation 
of  the  fact  ?rith  such  further  matter  as  will  show  what  would 
make  the  proceeding  right.  ^^  If,  for  example,"  adds  the  author 
last  quoted,  ^Hhe  defendant  is  misnamed  in  the  writ  or  declara- 
tion (as  if  A  is  sued  by  the  name  of  B),  it  is  not  sufficient 
for  the  defendant  to  allege  in  his  plea,  that  his  name  is  not 
B ;  he  must  also  show  in  his  plea  that  his  true  name  is  A ; 
And  must  aver  that  he  was,  at  the  time  of  the  writ  purchased,^ 
known  and  called  by  the  latter  name;  and  must,  moreover, 
subjoin  and  traverse,  that  he  was  known  or  called  by  the 
name  of  B,^  thus  excluding,  by  anticipation,  every  supposition 
which  could  justify  the  plaintiff  in  giving  him  the  name  of 
B."  ^  The  true  reason  of  this  doctrine,  however,  is,  that  the 
courts  will  not  listen  to  a  defendant,  seeking  merely  to  evade 
the  particular  suit,  not  showing  himself  exempt  from  prose- 
cution altogether,  unless  he  will  disclose  how  he  may  be  law- 
fully proceeded  against.^ 

§  329.  Distinotion  between  Fact  and  Iaw  —  Fkot  to  be  aUeged, 

not  Law. — It  is  a  familiar  doctrine,  acted  upon  in  all  the  de- 
partments of  the  law,  that  the  court  is  presumed  to  be  ac- 
quainted with  the  law,  even  in  its  minutest  detail,  and  as 

1  Gould  PI.  p.  84,  f  67.  186;  Boberts  v.*  Moon,  6  T.  R.  487; 

s  Ante,  §  824.  Com.  Dig.  Abatement,  I.  11 ;  Lawes 

s  Holman    v,  Walden,  1   Salk.  6 ;    PL  107 ;  Dovaston  v.  Payne,  2  H.  Bl. 
Bac  Ab.  Pleas,  &c.  F.  8.  627,  680. 

«Wil]ea,  664;   1  LiU.  £nt  6;    2       »  Gould  PI.  p.  96,  §  69. 
Chit.  PI.  418 ;  Hizon  v.  Binns,  8  T.  B.       •  See  ante,  §  828,  824. 
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applied  to  every  class  of  facts  which  may  arise,  yet  is  not  ac- 
quainted in  any  degree  with  the  facts  of  any  particular  case 
until  informed  of  them.  Therefore,  in  the  language  of  BuUer, 
J. :  ^^  It  is  one  of  the  first  principles  of  pleadiiig,  that  you 
have  only  occasion  to  state  facts ;  which  must  be  done  for 
the  purpose  of  informing  the  court,  whose  duty  it  is  to  declare 
the  law  arising  upon  those  facts,  and  to  apprise  the  opposite 
party  of  what  is  meant  to  be  proved,  in  order  to  give  him  an 
opportunity  to  answer  or  traverse  it."  ^  But,  since  the  judge  is 
presumed  to  know  the  law,  and  he,  and  not  the  party,  lays 
down  the  law  to  the  jury,  tlie  pleader  has  no  occasion  to  state 
it.  Such  things,  however,  as  private  statutes,  foreign  law, 
and  the  like,  are  necessarily  set  out  in  the  pleadings,  because 
the  courts  do  not  take  judicial  cognizance  of  them.^  And  as 
it  does  not  generally  vitiate  a  pleading  to  introduce  surplusage 
into  it,  and  sometimes  a  fact  will  appear  more  distinctly  when 
stated  in  connection  with  the  law,  there  are  occasions  in  which 
even  a  good  pleader  will  allege  something  of  law.  Still  they 
are  rare,  and  this  practice  should  generally  be  avoided. 

§  330.  Other  FftctB  cognizable  by  the  Court  —  In  one  sense, 

the  law  is  a  fact.  But,  in  the  instances  which  fall  within  the  • 
general  rule,  it  difiers  from  most  other  facts  in  this,  that  the 
courts  take  judicial  cognizance  of  it,  while  they  do  not  take 
such  cognizance  of  nv>st  other  facts.  Yet  there  are  certain 
other  matters  of  a  public- nature  of  which  they  do  take  judicial 
notice,  the  same  as  of  the  law.  These  other  facts  need  not, 
more  than  the  law,  be  pleaded. 

§  331.  The  Reenlt;  as  to  the  Indlotment  —  Primary  Facts.  — 
Carrying  in  our  minds  the  familiar  propositions  stated  in  the 
last  two  sections,  we  arrive  by  a  direct  process  at  the  follo¥dng 
results.  The  indictment  must  embrace  a  statement  cff  all  the 
facts  in  the  case  whereof  the  judges  do  not  take  cognizance, 
and  it  need  contain  nothing  more.  But  these  facts  must  be, 
in  a  certain  sense,  the  primary  ones.  *  For  example,  if  it  is  said 
that  a  particular  person  is  guilty  of  larceny,  here  is  a  statement 
only  of  a  secondary  fact,  produced  by  a  combination  of  primary 

^  Rex  V.  Lyme  Regis,  1  Doug.  149,       ^  And  see  1  Bishop  Mar.  &  Dir. 
159.  §  421  and  note,  and  the  accompanying 

sections. 
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fact  and  primary  law ;  or,  in  other  words,  it  is  a  conclusion  of 
the  law  upon  the  facts.  And  this  is  not  a  fit  statement  upon 
vhich  to  put  the  accused  person  on  his  trial  for  the  offence. 
The  pleader  should  set  out  the  primary  facts,  disconnected 
from  the  law ;  and  then  the  court,  applying  the  law  to  the  facts, 
will  deduce  the  legal  result. 

§  332.  Legal    Import  —  Outward    Appearance  —  Election  — 
Principal    and     Agent  —  Written    Inatruments  —  Principal     and 

Accessory,  &c.  —  Yet  the  facts  may,  if  the  pleader  chooses,  be 
set  out  according  to  their  legal  import,  in  distinction  from  their 
mere  outward  order  and  appearance ;  sometimes,  indeed,  they 
must  be  so  set  out,  or  the  pleading  will  be  adjudged  insuffi- 
cient.^ Thus,  what  a  man  does  by  his  agent,  he  does  in  point 
of  law  by  himself ;  therefore,  if  James,  acting  as  the  agent  of 
Samuel,  pays  to  Richard  a  certain  sum  of  money,  the  payment 
is  in  point  of  law  a  payment  from  Samuel  to  Richard ;  and,  in 
a  pleading,  it  may,  if  the  pleader  chooses,  be  so  alleged,  and 
the  name  of  James  need  not  even  be  mentioned.^  So,  if  a  legal 
instrument  in  writing  is  to  be  introduced  into  a  pleading,  it 
may,  except  where  certain  special  reasons  exist  to  the  contrary, 
b^  equally  well  described  by  its  legal  effect  as  by  its  exact 
words.^  In  like  manner,  where  several  persons  are  together 
committing  a  crime  in  one  another's  presence,  the  act  of  one 
is  the  act  of  all ;  and  it  may,  if  the  pldader  chooses,  be  so 
alleged,  or,  of  course,  it  may,  if  he  choose,  be  alleged  according 
to  the  more  outward  fact.  Thus,  if  an  indictment  for  a  felonious 
homicide  charges  that  A  gave  the  mortal  blow,  and  that  B  and 
G  were  present,  aiding  and  abetting,  while  the  evidence  shows 
that  B  struck  the  blow,  and  that  A  and  C  were  present,  aiding 
and  abetting ;  this  is  not  a  material  variance,  for  the  blow  is 
adjudged  in  law  to  be  the  stroke  of  every  one  of  them.^  And 
as  Holt,  C.  J.  said  in  an  old  case :  -^^  It  is  to  be  known  that  a 
fact  which  would  make  one  accessory  in  felony,  in  treason,  and 
in  trespass  makes  him  a  principal ;  and  sure  one  may  lay  the 

1  And  Me  Bex  V.  Healej,  1  Moody,  1.  *  Brister  t;.  The  State,  26  Ala.  107. 

'  Commonwealth  v.  Bagley,  7  Pick.  And  see  Crim.  Law,  I.  §  696;  Com- 

279.    See  aUo  The  State  v.  Brown,  81  monwealth  v.  Chapman,  11  Cush.  422 ; 

Mabe,  520.  Beg.  v.  Tjler,  8  Car.  &  P.  616. 

'  United  States  v.  Keen,  1  McLean, 
429. 
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matter  either  way,  namely,  making  him  principal,  or  laying  it 
special,  as  it  will  appear  upon  evidence."  ^ 

§  333.  Conoemlng     ZSlection,      continaed.  —  The      judicious 

pleader,  however,  having  this  liberty  of  election,  will  employ 
a  reasonable  discretion  in  its  exercise.  Thus,  in  the  case  last 
quoted,  Powell,  J.  added :  ^'  I  think,  in  the  principal  case,  it  is 
more  prudent  and  safe  to  draw  the  indictment  upon  the  special 
matter ;  for  otherwise  it  might  be  difficult  to  persuade  the  lay 
gents  [who  are  the  jurors],  that  procuring,  inciting,  command- 
ing, &c.,  would  make  one  a.  principal."^  But,  tliough  the 
pleader  might  be  inclined  to  follow  the  advice  of  Powell  in 
instances  like  the  particular  one  here  presented,  he  will,  if 
judicious,  more  frequently  lay  the  matter  according  to  its  legal 
aspect. 

§  334.  Continued.  —  Let  US  look  at  some-  reasons  sustaining 
the  latter  proposition.  In  the  first  place,  the  legal  way  is 
usually  the  short  one ;  and,  when  an  indictment,  for  instance, 
is  made  short,  there  are  less  liable  to  arise  entanglements  of 
variance,  and  the  like,  on  the  hearing,  than  when  it  is  made 
long.  It  is  also  drafted  with  less  manual  labor ;  therefore  the 
combined  labor,  mental  and  manual,  is  likely  to  be  less.  In  the 
next  place,  if  the  pleader  undertakes  to  experiment,  without 
discrimination,  by  setting  forth  the  facts  in  all  cases  according 
to  their  outward  forms,  rather  than  their  le^al  effect,  he  will 
find  that  sometimes  the  court  will  not  sustain  him ;  for  there 
are  in  this  direction  limits  beyond  which  he  cannot  pass.  The 
outer  line,  indeed,  may  be  uncertain,  and  the  legal  author  can- 
not well  define  where  it  lies. 

§  335.  Continued  —  Technioai  "Words.  —  Thus,  there  are  Com- 
monly employed,  in  setting  out  some  crimes,  certain  technical 
words,  for  which,  it  is  believed,  there  are  no  substitutes.^ 
These  will*  be  mentioned  in  their  proper  places,  but  the  follow- 
ing are  specimens :  "  malice  aforethought,"  and  "  murder,"  in 
the  indictment  for  murder ;  *  "  ravish,"  in  the  indictment  for 
rape ;  ^  "  common  scold,"  in  the  indictment  for  this  last  offence.^ 

1  Beg.  V.  Tracy,  6  Mod.  80,  82.  Etherington,  1  Saund.  Wma.  Ed.  853  c; 

a  Beg.  V.  Tracy,  6  Mod.  30,  32.  People  w.  Urias,  12  Cal.  826. 

3  Bex  t;.  Stevens,  5  East,  244.  ^  Gouglemann  v.  People,  8  Parker 

^  See  in  the  notes   to  Toomes  v.    C.  C.  16. 

«  Bex  V.  Fozbj,  6  Mod.  11. 
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This  statement,  regarding  technical  words,  is  here  made  in  the 
terms  in  which  it  is  set  down  in  the  other  books  of  the  criminal 
law.  But,  in  most  cases,  the  necessity  for  their  use  arises  from 
the  fact,  that  the  offence  itself  rests  upon  some  old  statute, 
which  may  indeed  have  been  nearly  forgotten,  but  which  still 
controls  the  form  of  the  allegation ;  for,  in  indictments  upon 
statutes,  the  words  of  the  statute  must  be  employed,  in  order 
to  identify  the  crime.  Thus,  murder,  as  distinguished  from 
manslaughter,  is  a  statutory  offence ; '  and  hence  the  necessity 
for  the  technical  words  just  mentioned.  The  author,  however, 
is  not  aware  that  ^^  common  scold  "  comes  within  this  reason. 

§  836.  Adbering  to  Precedent  —  Castiiig  off  UselesB  AUegation. 

—  As  a  general  proposition,  it  is  practically  safest  for  the 
pleader  to  follow  the  beaten  track.^  Still,  as  load  after  load  of 
pedantic  rubbish  and  other  useless  material,  which  obstruct 
the  way,  is  cast  out  of  the  beaten  track  by  judicial  decision  or 
the  hand  of  juridical  reason,  it  is  not  walking  in  this  track  to 
depart  from  it  for  the  sake  of  walking  upon  the  old  rubbish. 
There  yet  remains  much  to  be  cast  out ;  and  he  who  himself 
casts  it  out,  by  rejecting  it  as  useless,  may  be  said  still  to  keep 
in  the  beaten  track,  though  he  refuses  to  walk  over  what  is 
thus  rejected.  Let  us  bear  these  thoughts  in  our  minds  when 
we  descend  to  the  minuter  discussions. 

§  337.  Parcfament — Paper  —  Ink — Iiead  Pencil  —  "Written  — 

Printed.  —  Chitty  says,  the  prosecutor,  before  submitting  his 
indictment  to  the  grand  jury,  ^'  must  cause  it  to  be  properly 
prepared  and  engrossed  on  parchment."  ^  How  the  indictment 
is  to  be  prepared  and  submitted  in  the  United  States,  we  shall 
see  in  the  proper  place.  But  judicial  pleadings  are  not,  with 
us,  upon  parchment :  paper  is  used  in  its  stead.    They  may  fee 

1  Crim.  Law,  IL  61B-622.  overruled  a  demurrer,  yet  they  have 

'  Chitty  says :    "  Where  there  has  directed  the  plaintiff  to  amend,  so  that 

been  a  long  established  form  of  plead-  no  deviation  from  the  usual  form  shall 

ing,  applicable  to  the  facts  of  the  par-  appear  to  have  been  sanctioned/'    1  . 

ticular  case,  it  should  in  general;  for  Chit.  PL  282.    Said  Pollock,  C.  B.  : 

the  sake  of  certainty  and  uniformity,  "  It  is  veiy  desirable  to  adhere  to  the 

be  adopted;    and  the  courts  censure  known  forms,  instead  of  making  experi- 

aay  unnecessary  deviation  from  it.    As  ments  to  see  with  how  small  amount  of 

observed  by  Lord  Coke,  it  is  safer  to  legal  averment  an  indictment  can  be 

f<^ow  good  precedents ;  for  nihil  simul  sustained."  Beg.  v.  Webb,  1  Den.  C.  C. 

imvaUum  est,  et  perfectum  ;  and  there  are  888,  844. 

cases  where,  although  the  court  have  '  1  Chit.  Crim.  Law,  816. 
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written  with  the  pen,  or  printed ;  or  partly  written  and  partly 
printed.  A  judicious  prosecuting  officer  will  use  printed  forms 
as  far  as  he  can ;  because  they  are  more  easily  read  than  written 
ones,  and  printing  promotes  accuracy,  and  diminishes  the 
chances  of  escape  to  the  prisoner.  In  an  Ohio  case,  the  prose- 
cuting officer  having  written  an  indictment  against  a  prisoner 
for  the  forgery  of  a  promissory  note,  discovered  that  the  word 
promise^  in  the  copy  of  the  instrument,  required  the  additioa 
of  the  letter  «,  making  it  promises^  to  conform  to  the  original ; 
so  he  added  the  letter  with  a  pencil;  and,  in  this  form,  the 
indictment  was  found  a  true  bill  by  the  grand  jury.  The  court 
thereupon  held  the  indictment  to  be  good.  Said  the  learned 
judge :  ''  The  court  might  not  feel  disposed  to  tolerate  the 
practice  of  drawing  an  entire  indictment  with  a  lead  pencil, 
because  it  is  more  liable  to  be  effaced  and  obliterated  than  if 
drawn  with  ink ;  but  there  is  no  statute  in  Ohio,  nor  any  rule 
of  common  law,  nor  any  principle  of  ordinary  sense,  that  will 
avoid  an  indictment  merely  because  one  letter  in  the  whole 
indictment  is  added  to  some  one  word  in  pencil,  and  that  letter 
making  no  difference,  neither  in  sound,  sense,  nor  effect,  in  the 
word  to  which  it  is  joined.  An  indictment  is  usually  written,  but 
it  may  be  printed ;  and  is,  nevertheless,  valid.'  It  is  commonly 
drawn  with  black  ink ;  but  if  written  in  redj  hlue^  or  yellow j 
who  is  bold  enough  to  say,  that  it  is  such  a  departure  from 
usage  that  vitiates  the  indictment  ?    We  apprehend  no  one."  ^ 

§  338.  Iiegibility — The  Court  to  determine  what  Its  'Words 
are  —  Interlineatioxis  —  Caret  —  Quotation  Marka.  —  An  indict- 
ment or  other  pleading  may  be  more  or  less  illegible ;  and,  in 
all  cases,  it  is  for  the  .court,  and  not  the  jury,  to  decide  what  its 
words  are.^  Plainly,  therefore,  the  pleading  may  be  so  ill^ible 
that  the  court  will,  on  this  ground,  quash  or  otherwise  suppress 
it.  If  there  is  an  interlineation  in  an  indictment,  it  is  not  for 
this  reason  alone  to  be  quashed;  and,  where  there  is. a  caret 
indicating  the  place  at  wliich  the  interlineation  comes  in,  the 
court  will  take  notice  of  the  caret,  and  read  the  indictment 
accordingly.^    But  an  insufficient  allegation  cannot  be  helped 

1  May  V.  The  State,  U  Ohio,  461,    4,8;  Commonwealth  v.  Riggs,  14  Gray, 
466,  opinion  by  Wood,  C.  J.  876. 

2  Commonwealth  v.  Davit,  11  Gray,        >  Bex  v.  Davis,  7   Car.  &  P.  819. 
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out  by  quotation  marks.^  Mere  vicious  spelling,  where  the 
sound  and  sense  are  preserved,  does  no  legal  harm.^ 

§  339.  Material    and    Tedmioal  —  Statutes  —  Conoltision.  — 

Let  U8  conclude  this  general  discussion  by  observing,  that  the 
rules  of  criminal  pleading  are  the  combined  result  of  technical 
nicety,  and  of  common  sense.  The  technicalities  are  passing 
away  fast  enough  before  the  hand  of  legislation.  Unhappily, 
legislation  sometimes  cuts  away  the  sensible  and  better  parts, 
in  its  attempts  to  get  rid  of  the  merely  technical  and  useless 
portions.  It  is  for  the  courts  so  to  explain  and  apply  the  rules, 
that  the  legislators  will  plainly  see  which  belong  to  the  one 
class,  and  which  to  the  other.  The  purpose  of  the  writer,  in 
arranging  the  matter  comprising  the  following  chapters  upon 
the  indictment,  has  been  so  to  separate  things,  and  conduct 
the  course  of  the  elucidation,  as  to  assist  the  reader  in  making 
this  distinction  for  himself;  without  pausing  at  each  step  to 
say,  "  This  is  technical  —  this  is  sensible."  A  rule  may  indeed 
be  useful,  though  it  is  technical.  And,  in  short,  in  the  words 
of  Lord  Mansfield :  "  The  substantial  rules  of  pleading  are 
founded  in  strong  sense,  and  in  the  soundest  and  closest  logic ; 

"  If  the  indictment  was  convenientlj  set  out  a  sentence  of  this  description, 
legible,  it  would  not  be  bad  simply  be-  would  the  mbplacing  or  the  omission 
cause  it  contained  interlineations ;  and,  of  a  comma,  thereby  leaving  the  mean- 
in  the  absence  of  any  thing  appearing  ing  equivocal,  be  fiital  to  the  indict- 
uponthe  face  of  a  written  instrument,  ment?  Had  we  power  to  do  it,  we 
or  being  shown  extrinsically  tending  should  doubt  the  expediency  of  intro- 
to  prove  that  interlineations  were  made  dudng  a  new  rule  In  pleading,  the 
subsequently  to  the  execution  of  the  probable  effect  of  which  would  be  to 
instrument,  it  will  be  presumed  they  throw  additional  embarrassments  in 
were  made  before  or  at  its  execution."  the  way  of  the  pleader,  and  to  increase 
French  v.  The  State,  12  Ind.'670,  671.  the  chances  of  escape,,  by  means  of 
1  Commonwealth  v.  Wright,  1  Cush.  purely  clerical  mistakes  or  technical 
46,  64.  Said  Forbes,  J. :  "  If  these  errors.  The  practice  of  arraignitaents 
marks  should  be  held  sufficient  to  sus-  is  to  read  the  indictment  to  the  prison- 
tain  an  indictment,  they  might  also  be  er,  and  then  to  receive  his  plea.  His 
held  sufficient  to  defeat  it,  whenever  knowledge  of  the  charge  against  him 
a  slight  mistake  is  made  in  the  use  of  is  derived,  ordinarily,  from  hearing  the 
them ;  and  the  accidental  omission  to  indictment  read,  and  not  from  the  in- 
include  a  single  word  of  the  libel  in  spection  of  it.  But  these  indications 
inverted  commas,  or  the  including  with-  of  the  meaning  of  the  pleader  are  ad- 
in  them  of  a  word  which  was  not  in  dressed  to  the  eye ;  they  are  not  per- 
the  libel,  would  be  a  fatal  variance.  It  ceptible  by  the  ear ;  and,  if  the  rule  of 
sometimes  happens  that  the  change  of  construction  contended  for  be  correct, 
a  single  comma  wiU  give  an  entirely  this  well-established  practice  is  clearly 
different  meaning  to  a  sentence ;  sup-  wrong."  p.  66. 
pose  a  pleader  to  have  occasion  to  >  The  State  r.  Earn,  16  La.  An.  188. 
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and  so  appear  when  well  understood  and  explained;  though, 
by  being  misunderstood  and  misapplied,  they  are  often  made 
use  of  as  instruments  of  chicane/'  ^ 


CHAPTER  XXV. 

THE  LANGUAGE,   AND  THE  PUBITT    AND   PRECISION   THEREOF, 

REQUISITE  IN  THE  INDICTMENT. 

§  840.  Ancient  Methods —  Oral  Pleadlngo '- —  French  —  Record 
in  Latin  —  By  Stat  Edw.  Pleadlnga  in  Knglltih  —  It  is  well  known 

that  what  are  now*  called  the  pleadings  in  court,^  were  anciently 
delivered  orally,  and  the  substance  of  them  was  taken  down 
and  entered  of  record  by  the  clerk  of  the  court.  Now  from  the 
time  of  William  the  Conqueror  downward,  these  oral  pleadings, 
together  with  all  the  discussions  before  the  judge  and  by  him, 
were  in  the  Norman  French  language ;  but  the  record,  made 
by  the  clerk,  was  in  Latin,  —  not,  indeed,  in  the  classical  Latin, 
but  in  a  sort  of  corruption  of  the  language,  called  sometimes 
law  Latin.  In  this  state  of  things,  Stat.  86  Edw.  8,  stat.  1,  c. 
15,  A.  D.  1362,  was  enacted,  as  follows :  ^^  Because  it  is  often 
showed  to  the  king  by  the  prelates,  dukes,  earls,  barons,  and 
all  the  commonalty,  of  the  great  mischiefs  which  have  hap- 
pened to  divers  of  the  realm,  because  the  laws,  customs,  and 
statutes  of  the  realm  be  not  commonly  holden  and  kept  in  the 
same  realm,  for  that  they  be  pleaded,  showed,  and  judged  in 
the  French  tongue,  which  is  much  unknown  in  the  said  reahn, 
so  that  the  people  which  do  implead,  or  be  impleaded,  in  the 
king's  court,  and  in  the  courts  of  other,  have  no  knowledge  nor 
understanding  of  that  which  is  said  for  them  or  against  them 
by  their  Serjeants  and  other  pleaders,  &c.,  &c.,  the  king,  &c., 
hath  ordained,  &c.,  that  all  pleas  which  shall  be  pleaded  in  any 
courts  whatever,  before  any  of  his  justices  whatsoever,  or  in 
his  other  places,  or  before  any  of  his  other  ministers  whatso- 

1  Robinson  v.  Bayley,  1  Bur.  816,  >  Ante,  f  2. 

819. 
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ever,  or  ia  the  courts  and  places  of  any  other  lords  whatsoever 
within  the  realm,  shall  be  pleaded,  showed,  defended,  answered, 
debated,  and  judged  in  the  English  tongue,  and  that  they  be 
entered  and  enrolled  in  Latin."  Blackstone  and  some  others 
have  fallen  into  what  is  now  understood  to  be  the  error  of  sup- 
posing, that,  previous  to  this  statute,  even  the  record  was  in 
French.  Actual  inspection  of  the  records  has  shown  that  they 
were  in  Latin. ^ 

§  341.  The  Record,  continued  —  Latin.  —  "  The  record,"  it  is 
said  in  Tomlins's  Law  Dictionary,  '^  is  a  history  of  the  most 
material  proceedings  in  the  cause,  entered  on  a  parchment  roll, 
and  continued  down  to  the  present  time ;  in  which  must  be 
stated  the  original  writ  and  summons,  all  the  pleadings,  the 
declaration,  view  or  oyer  prayed,  the  imparlances,  plea,  replica- 
tion, rejoinder,  continuances,  and  whatever  further  proceedings 
have  been  had ;  all  entered  verbatim  on  the  roll,  and  also  the 
issue  or  demurrer,  and  joinder  therein."  ^  This  definition,  the 
reader  perceives,  more  properly  applies  to  the  state  of  things 
existing  after  the  pleadings  of  the  parties  came  to  be  delivered 
into  court  in  writing ;  for,  before  this  time,  they  were,  anterior 
to  the  statute  of  36  Edw.  3,  spoken  orally  in  French,  and,  sub- 
sequently to  the  statute,  spoken  orally  in  English,  and  in  both 
instances  entered  by  the  clerk  as  before  mentioned  upon  the 
rolls  in  Latin.  But  when  the  pleadings  came  to  be  delivered 
to  the  clerk  in  writing,  prepared  for  his  record,  there  was  an 
obvious  reason  why  they  should  be  in  the  language  of  the  rec^ 
ord  ;  therefore,  as  observed  by  Mr.  Stephen,  "  on  the  introduc- 
tion of  paper  pleadings,  they  followed,  in  the  language  as  well 
as  in  other  respects,  the  style  of  the  record,  and  were  therefore 
drawn  up  in  Latin."  ^  Thus  at  the  time  when  the  colonies, 
which  now  compose  the  older  States  of  our  Union,  were  settled, 
all  indictments,  declarations,  pleas,  and  the  like,  and  all  judi- 
cial records,  were,  in  England,  in  Latin. 

§  342.  How,  as  to  lAtin,  in  this  Conntry — Must  be  Bngilsh. — 

It  is  believed  that  the  use  of  the  Latin  in  this  way,  is  a  part  of 

^  See  on  this  general  matter,  Tom-    ed.  290 ;   Stephen   Fl.   4th  ed.  App. 
Iini  Law  Diet.  tit.  Pleading ;    8  Bl.    xxiv. ;  2  Reeves  Hist.  Eng.  Law,  449. 
Com.  817  et  seq. ;   8  Co.  Thorn,  ed.       >  Tomlins  Diet.  tit.  Pleading. 
Pref.  xxxviii. ;  Dugdale  Orig.  8d  ed.       >  Stephen  PI.  4th  ed.  App.  xxir. 
95,  96;   Barrington   Obs.    Stat  4th 

201 


§  343  INDICTMENT  AND  ITS  INCIDENTS.  [BOOK  V. 

the  common  law  which  was  never  adopted  in  any  of  our  colo- 
nies ;  though,  on  this  point,  the  author  cannot  cite  authorities 
covering  the  entire  ground.  Chancellor  Kilty  says,  of  the 
practice  in  Maryland,  that  ^^  the  proceedings,  which  were  not 
very  formal,  were  always  in  English."  ^  In  some  of  our  States 
there  are  statutes  expressly  excluding  the  use,  in  such  cases, 
of  all  languages  but  the  English;  and  such  is  clearly  the 
general  American  law. 

§  343.  AboUtion  of  Latm  in  England — Court  Hand  —  Abbrevi- 
ations—  Statates  not  Common  Imw  'witti  us. — In  England,  the 

use  of  the  Latin  ceased  in  1733 ;  a  statute  passed  in  1731, 
4  Geo.  2,  c.  26,  providing,  that,  after  the  former  date,  "  all 
writs,  process,  and  returns  thereof,  presentments,  verdicts, 
prohibitions,  certificates,  and  all  patents,  charters,  pardons, 
commissions,  records,  judgments,  statutes,  recognizances, 
bonds,  rolls,  entries,  fines  and  recoveries,  and  all. proceedings 
relating  thereto,  and  all  proceedings  of  courts  leet,  courts 
baron,  and  customary  courts,  and  all  copies  thereof,  and  all 
proceedings  whatsoever  in  any  courts  of  justice  within  that 
part  of  Great  Britain  called  England,  and  in  the  Court  of  Ex- 
chequer in  Scotland,  and  which  concern  the  law  and  adminis- 
tration of  justice,  shall  be  in  the  English  tongue  and  language 
only,  and  not  in  Latin  or  French,  or  any  other  tongue^^r  lan- 
guage whatsoever,  and  shall  be  written  in  such  a  common  legi- 
ble hand  and  character  as  the  acts  of  Parliament  are  usually 
engrossed  in,  and  the  lines  and  words  of  the  same  to  be  writ- 
ten at  least  as  close  as  the  said  acts  usually  are,  and  not  in 
any  hand  commonly  called  court  hand,  and  in  words  at  length 
and  not  abbreviated."  This  statute  was  afterward  slightly 
modified  by  Stat.  6  Geo.  2,  c.  14,  §  5,  which  among  other 
things  provided,  that  the  matter  thus  mentioned  ^'  may  be  writ- 
ten or  printed  in  a  common  legible  hand  and  character,  and 
with  the  like  way  of  writing  or  printing,  and  with  the  like  man- 
ner of  expressing  numbers  by  figures,  as  have  been  heretofore 
or  are  now  commonly  used  in  the  said  courts  respectively,  and 
with  such  abbreviations  as  are  now  commonly  used  in  the  Eng* 
lish  language,"  &c.  These  statutes  are  important  helps  to 
an  understanding  of  the  modern  English  decisions ;  but,  by 

1  Eiltj  Bep.  Statutes,  249. 
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express  language,  thej  did  not  extend  to  the  colonies ;  and 
they  are  not  generally  deemed  a  part  of  our  common  law.^ 

§  344.  Figures  —  Numerals.  —  Lord  Hale  says :  ^'  Figures  to 
express  numbers  are  not  allowable  in  indictments,  though 
sometimes  literal  numbers  be  allowable  in  returns ;  but,  in 
indictments,  the  numbers,  whether  cardinal  or  ordinal,  must 
be  expressed  in  Latin."  ^  Though  the  mention  here  of ''  literal 
numbers  "  casts  some  obscurity  upon  the  passage,  it  plainly 
expresses  the  idea  that  the  reason  why  figures  were  inadequate, 
was  because  they,  were  not  Latin.  But  the  Roman  numerals 
were  for  many  purposes  deemed  sufficient  in  pleadings  and  in 
records ;  ^  though  a  learned  judge,  who  has  investigated  this 
matter,  has  found  no  case  in  which  such  numerals  were  ad- 
judged to  be  sufficient  (or  insufficient)  in  indictments,  the  books 
being  silent  on  this  exact  point.^  But  as  our  common  figures 
would  not  answer  before  the  statutes  of  Geo.  2,^  so  by  the  ex- 
press language  of  these  statutes  they  were  inadmissible  after- 
ward, as  the  reader  will  see  who  compares  the  two  statutes 
with  each  other.^  Therefore,  though  the  English  books  lay  it 
down  correctly  for  England,  that  figures  are  inadmissible  in 
indictments,  their  authority  is  of  no  weight  in  this  country  ; 
the  matter  here  and  there  resting  on  dififerent  foundations. 

§  345.  Continued. — But  our  indictments  must  be  in  English. 
Are  figures  English  ?  It  has  been  laid  down  by  the  judges  in 
some  of  our  States  that  they  are  ;  and,  on  the  whole,  the  Amer- 
ican doctrine  is  pretty  plainly,  that  they  are  sufficient.^  They 
have  been  held  to  be  insufficient  in  New  Jersey  ^  and  Lidiana,^ 
under  the  common  law  of  those  States  ;  though,  in  both  States, 
the  matter  was  afterward  set  the  other  way  by  legislation.^^ 

1  The  State  v.  Beed,  85  Maine,  489;  418;  TTinfield  v.  The  State,  8  Greene, 
The  State  v.  llodgedeD,  8  Yt.  481.  Iowa,  889;   The  State  v.  Raiford,  7 

2  2  Hale  P.  C.  170.  Port.  101 ;  The  State  v.  Smith,  Peck, 
>  Hawkins  v.  Mills,  2  Lev.  102;  and    166;   The  State  v.  Hodgeden,  8  Vt 

see  the  discnssion  and  authorities  cited  481 ;  Rawson  v.  The  State,  19  Conn, 

in  Berrian  p.  The  State,  2  Zab.  9.  292;   The  State  v.  Tuller,  84  Conn. 

^  See  the  opinion  of  Greene,  C.  J.  in  280. 

Berrian  r.  The  State,  supra.  ^  Berrian  v.  The  State,  2  Zab.  9. 

6  Ante,  §  848.  9  The  State  v.  Voshall,  4  Ind.  689; 
«  The  State  v.  Reed,  86  Maine,  489.  Finch  v.  The  State,  6  Blackf.  688. 

7  The  SUte  v.  Reed,  86  Maine,  489 ;  ^o  Hampton  v.  The  State,  8  Ind.  886 ; 
Kelly  V.  The  State,  8  Sm.  &  M.  618;  Hizer  v.  The  State,  12  Ind.  880;  John- 
The  State  v,  Seamons,  1  Greene,  Iowa,    son  v.  The  State,  2  Dutcher,  818. 
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And  in  other  States  legislation  has  aided  the  same  conclusion.^ 
Still  it  is  deemed  practically  best  that  the  pleader  should  write 
out  all  dates  in  words ;  and  considerations  of  this  practical 
utility  have  had  their  weight  with  those  judges  who  have 
deemed  the  same  thing  to  be  necessary  in  matter  of  law. 

§  346.    Farther  bb  to  AUeging  Dates.  —  Where   a  complaint 

(the  principle  being  the  same  as  in  an  indictment)  charged 
the  offence  to  have  been  committed  "  on  the  fifteenth  day  of 
July,  1855/'  the  allegation  of  time  was  held  to  be  fatally 
defective ;  because,  as  observed  by  the  judge,  ^^  there  should,  at 
all  events,  have  been  words,  or  at  least  letters,  which  have 
acquired  an  established  use  in  the  English  language,  so  added 
to  or  connected  with  the  figures  contained  in  it,  as  to  describe 
or  indicate  with  certainty  the  era  to  which  it  was  intended  that 
they  should  refer."  ^  But  it  is  sufficient  that  the  abbreviation 
A.  D.  be  placed  before  the  figures;^  so  the  words  Anno 
Domini  J  written  in  full,  are  sufficiently  English ;  ^  also  the 
words  "  in  the  year,"  without  adding  "  of  our  Lord,"  will  be 
referred  to  the  Ohristian  era :  therefore  they  are  adequate.^ 

§  347.  Foreign  "Words  made  English  by  Adoption.  —  Our  lan- 

1  Lazier  v.  Commonwealth,  10  Grat  in  the  year  one  thousand  eight  hundred 

708 ;  Cady  v.  Commonwealth,  10  Grat.  and  fifty-eight/'  omitting  the  word« 

776.  "of  our  Lord,"    it   was    held   to  he 

3  Commonwealth  v.  McLoon,  6  Gray,  sufficient.    Dewey,  J.  observed :   "  In 

91,  98,  opinion  by  Merrick,  J.    See  England  there  might  be  more  reason 

Commonwealth  v.  Penniman,  8  Met  for  adhering  to  the  use  of  the  words 

619.    On  the  other  hand,  just  such  a  'year  of  our  Lord,'  inasmuch  as  they 

complaint  has  been  held  to  be  sufficient  hare  two  modes  of  alleging  the  time  of 

in  Connecticut.    Rawson  v.  The  State,  an  offence;  the  one,  that  of  the  year 

19  Conn.  292.  of  the  king's  reign,  and  the  other  that 

'  The  State  v.  Hodgeden,  8  Vt.  481.  of  the  year  of  our  Lord.    The  former 

*  The  State  v.  Gilbert,  18  Vt.  647.  has  been  the  more  usual  mode.    Hence 

»  HaU  V.  The  State,  8  Kelly,  18,  22;  the  word  'year'  might  not  certainly 

Engleman  v.  The  State,  2  Ind.  91.    In  indicate  the  time   intended.     Li  this 

the  latter  of  these  cases,  Perkins,  J.  Commonwealth,  in  our  pleadings,  crim- 

observed :    "  It  is  a  fact,  historically  inal  and  civil,  we  use  no  other  era  in 

known,  that  Christian   nations  have  alleging  time  but  the  Christian  era; 

generally  adopted  the  Gregorian  calen-  and  it  seems  quite  reasonable  therefore 

dar,  numbering  the    years   from  the  to  hold,  that,  when  an  offence  is  alleged 

birth  of  Christ.    This  is  a  Christian  to  have  been  committed  'in  the  year 

State,  and  has  adopted  the  same."  See  eighteen  hundred  and  fifty-seven,'  it 

also  post,  §  889.    In  a  Massachusetts  means  that  year  in  the  Christian  era, 

case,  where  the  allegation  was,  that  and  it  means  nothing  else."    Common- 

the  defendant  committed  the  offence  wealth  v.  Doran,  14  Gray,  87,  88,  89. 
"on  the  fourteenth  day  of  December 
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guage  is  being  constantly  augmented  by  words  taken  from 
other  languages,  and  what  is  foreign  to-day  may  be  English 
to-morrow.  In  a  Vermont  case,  Sedfield,  J.,  after  saying  that 
the  words  Anno  Domini  '^  have  become  literally  English  by 
adoption,"  added :  ^'  The  same  is  true  of  a  very  considerable 
number  of  terms  in  the  language.  Most  of  these  adopted  terms 
have  changed  their  costume,  while  others  have  not.  Phenome- 
non and  memorandum  are  as  strictly  English  as  any  terms  of 
the  most  purely  Saxon  derivation.  Others  are  not  the  less  so 
because  they  still  retain  their  foreign  dress  ;  for  example,  pro 
tempore,  sine  die,  nemine  contradicente,  bona  fide.  Anno  Domini ; 
as  well  as  ennui,  mng  froid,  beaux,  cap^irpie,  tSte-d-tSie,  and 
thousands  of  others,  which  are  well  understood  by  mere  Eng- 
lish readers."  ^ 

§  348.  False  Grammar  and  Spelling :  — 

False  irfitixL — When  indictments  were  in  England  required 
to  be  in  Latin,  they  were  held  not  to  be  vitiated  by  false  Latin. 
The  doctrine  on  this  subject  is  extended  by  Hawkins,^  as  fol- 
lows :  ^<  It  seems  to  be  holden  generally  in  some  books,  that 
no  false  Latin  will  vitiate  an  indictment.  And  it  seems  to  be 
holden  by  my  Lord  Goke,^  that  an  indictment  shall  not  be 
quashed  for  any  false  concord  between  the  substantive  and 
the  adjective,  as  prcrfatce  regi,  or  prcefato  regince ;  because, 
though  the  expressions  be  incongruous,  yet  they  are  Latin  and 
significant.  Neither  do  I  find  this  opinion  denied  by  any  other 
authority,  and  therefore  I  leave  it  to  be  considered,  whether  it 
may  not  still  be  maintained,  especially  considering  that  the 
sense  appears  as  fully,  as  clearly,  and  expressly  from  such  Latin 
as  if  it  had  been  never  so  properly  expressed.  And  it  seems 
al^,  that  the  like  reason  may  be  given  for  the  case  in  Yelver- 
ton,^  wherein  an  indictment  of  forcible  entry,  finding  that  the 
defendant  unum  messuagium  ingressum  fecit,  without  adding 
the  word  in  before  messuagium,  was  adjudged  good ;  but  it  is 
sud  in  the  book,  that  this  is  not  false,  though  it  is  not  fine 
Latin ;  by  which  it  seems  to  be  implied,  that,  if  it  had  been 
ifdse  Latin,  it  might  have  vitiated  the  indictment. 

1  The  State  t;.  GUbert,  18  Yt.  647,       *  Long's  Case,  6  Co.  119, 121. 
651.  4  Beg.  V.  FentoD,  Yelr.  27,  28. 

<  2  Hawk.  P.  C.  c.  26,  §  86-88. 
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§  349.  ContinaecL  —  ^^  However,  it  seems  to  be  settled  at  this 
day,  that  an  indictment  against  two  or  more,  laying  the  fact 
charged  against  them  in  the  singular  number,  is  insufficient ;  ^ 
as  where  it  finds,  that  A  and  B  inaultum  fecit ;  the  reason 
whereof  perhaps  may  be  this,  that  it  appears  somewhat  doubt- 
ful upon  the  face  of  the  indictment  whether  th^  jurors  in- 
tended to  charge  more  than  one,  because  the  fact  is  laid  in  the 
singular  number,  which  it  seems  absurd  to  apply  to  more 
tlian  one,  and  therefore  the  indictment  is  insufficient  for  its 
uncertainty.  As  to  Fulwood's  Case,^  wherein  Croke  reports 
the  contrary  to  have  been  resolved,  it  is  certain,  that  the  vetb 
in  the  record  is  in  the  plural  number.  And  as  to  the  cases 
wherein  faults  of  this  kind  have  been  amended  in  original 
writs,  as  teneat  conventionem  for  teneant^  and  such  like,  it  may 
be  answered,  that  those  emendations  were  made  by  virtue  of 
the  statutes  of  Amendments,  which  extend  not  to  criminal 
proceedings.  And  as  to  the  case  in  Bulstrode's  Reports,' 
wherein  it  is  said  to  have  been  resolved  that  an  indictment  of 
felony  against  more  than  one  in  the  singular  number  was 
amended,  and  thereupon  the  defendants  were  adjudged  to  be 
hanged,  it  may  be  answered,  that  it  doth  not  appear  in  what 
part  of  the  indictment  the  singular  number  was  put  for  the 
plural ;  neither  is  the  said  resolution,  in  whatsoever  sense  it 
be  taken,  reconcilable  with  the  later  authorities. 

§  850.  Continued.  — "  But  it  is  said,  that  a  fault  of  this  kind 
is  made  good  by  the  grand  jury's  finding  ^he  indictment  lilla 
vera  against  one  of  the  defendants  only ;  the  reason  whereof 
perhaps  may  be  this,  that  the  uncertainty  of  the  indictment  is 
supplied  by  such  an  indorsement.  But  this  seems  contrary 
to  the  authorities  relating  to  this  matter.  Also  it  hath  been 
adjudged,  that,  where  a  bill  of  indictment  lays  the  fact  in  the 
plural  number  against  two,  and  it  is  found  lilla  vera  as  to  one 
of  them  only,  it  is  good  ;  and  yet  the  verb  in  the  plural  num- 
ber in  the  record  must,  after  such  a  finding,  be  applied  only  to 
one  person  :  but  to  this  it  may  be  answered,  that  there  is  no 
uncertainty  either  in  the  bill  or  the  "indorsement.    Also  it 


^  See  post,  §  472  and  note. 

2  Fulwood's  Ca«e,  Cro.  Car.  48S. 
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hath  been  adjudged,  that  the  word  solvet  instead  of  solvat  is 
not  fatal  in  a  judgment,  but  that  a  new  one  shall  be  given. 

§  351.  Continued.  —  "  If  any  material  part  either  of  the  body 
or  caption  of  an  indictment  be  expressed  in  a  word  which  is 
not  Latin,  as  by  the  word  erectaverunt^  instead  of  srexerunt^  or 
brachia  9ua  dextra^  instead  of  brachio,  or  preesmtant,  existit 
instead  of  preesentat.^  the  indictment  is  insufficient  (except  in 
some  special  cases  hereinafter  set  forth)  ;  for  no  one  can  say, 
that  the  bare  giving  a  Latin  termination  to  a  word  unknown 
in  that  language,  can  make  it  become  Latin  ;  and,  if  the  want 
of  one  material  word  may  be  supplied,  why  not  the  want  of 
two,  and  so  on  ?  It  hath  indeed  been  holden,  that  a  fault  of 
this  kind,  as  imaginavit  for  imaginatus  est^  avce  for  a?n'^,  is 
amendable  in  an  original  writ,  which  yet  is  denied  by  others, 
if  it  be  in  a  substantial  part.  However,  it  seems  certain,  that 
such  amendment  must  depend  upon  the  statutes  of  Amend- 
ments, which  extend  not  to  criminal  proceedings. 

§  352.  Ck>ntinued.  —  ^'  Also  it  seems,  that  it  is  no  less  a  fault 
to  make  use  of  a  word  which  is  proper  Latin  in  another  sense, 
whether  entirely  different,  or  of  a  much  larger  extent,  than 
that  in  which  it  is  used,  as  of  the  word  coUiSj  for  colli^  or  mala 
ars  for  veneficium.  Also  it  seems  agreed,  that  an  abbreviation 
not  jastified  by  legal  usage,  as  dno.  without  a  dash  for  domino, 
R.  Bs.  for  regni  regis  ;  or  the  expression  of  a  number  in  fig- 
ures that  are  not  Roman,  is  equally  fatal  as  it  would  have  been 
wholly  to  have  omitted  what  you  endeavor  in  suqh  manner  to 
express.  Also  it  hath  been  adjudged,  that  an  inquisition  find- 
ing that  J.  S.  seipsum  emersit,  &c.,  is  insufficient ;  because 
emergo  doth  uot  signify  to  put  into,  but  to  rise  out  of  the 
water.  Also  it  is  said,  that  an  indictment  has  been  quashed 
for  the  words  pace  regia  instead  of  pace  regis  ;  but  it  appears 
not  what  was  the  nature  of  the  indictment,  nor  in  what  part 
of  it  these  words  are  used,  and  therefore  I  would  suppose  it 
to  have  been  in  such  part  of  some  indictment  wherein  those 
expressions  are  so  material  that  they  cannot  be  rejected  as 
surplus  and  immaterial ;  for  it  seems  .to  be  a  settled  rule,  that 
nothing  which  may  be  so  rejected  shall  vitiate  an  indictment ; 
as  where  the  year  of  the  Lord  is  written  in  common  figures, 
but  the  year  of  the  king  is  well  expressed  ;  or  where  an  indict- 
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ment  is  said  to  be  taken  before  J.  S.  and  J,  N.  duo  justiciariisj 
&c.  Also  it  seems,  that  the  use  of  a  word  which  is  not  proper 
Latin,  as  contrafacere^  for  counterfeiting,  may  be  made 
good  by  precedents.  And  there  can  be  no  doubt  but  that 
terms  of  art)  which  are  necessary  in  all  indictments,  as  felo^ 
nia^  murdrum^  burglaria^  and  such  like,  are  good,  though  thej 
be  not  good  classical  Latin ;  for  they  are  of  such  a  complex 
and  peculiar  signification  as  no  proper  Latin  word  will  come 
up  to.  Also  it  hath  been  adjudged,  that  a  literal  translation 
of  a  statute  into  Latin  is  sufficient,  if  intelligible,  let  it  be 
never  so  inelegant ;  as  where  it  sets  forth  that  the  defendant 
9uper  caput  wwwm  proprium  did  forge,  meaning  that  he  did  it 
of  hi9  own  head. 

§  853.  Continued.  — ^^  It  seems  to  be  holden  generally  in  some 
books,  that  the  use  of  a  word  which  is .  either  not  Latin  at 
all,  or  not  Latin  in  the  sense  in  which  it  is  used,  may,  in 
many  cases,  be  holpen  by  an  Arylici^  as  erectaverunt^  Anglic^ 
did  erect ;  rete9^  Anglici  nets ;  pellices,  Anglici  skins ;  ollis 
ceriii^  Anglici  brass  pots.  But  to  this  it  may  be  answered, 
that,  as  to  the  three  first  of  these  instances,  what  is  said  con- 
cerning this  matter  is  only  spoken  of  by  the  bye,  and  did  not 
come  into  judgment ;  and  as  to  the  last  of  them  it  may  be 
said,  that  it  doth  not  concern  a  criminal  proceeding,  but  a  civil 
action,  and  that  after  a  verdict ;  and  if  the  purport  of  it  be, 
that  an  Anglice  helps  the  use  of  a  word  that  is  not  Latin  in  an 
action  of  trover,  though  damage  be  expressly  given  for  it,  it  is 
contradicted  by  many  other  express  resolutions,  in  which  it 
seems  to  have  been  taken  as  a  settled  rule,  that,  where  damages 
are  expressly  given  for  a  thing  expressed  by  a  word  that  is  not 
Latin,  it  is  no  way  helped  by  an  Anglic^,  Also  it  hath  been 
adjudged,  that  an  indictment,  for  taking  octo  discos,  Anglici 
.dishes,  is  insufficient ;  and  this  is  agreeable  to  what  is  laid  down 
as  a  settled  rule  in  many  books,  namely,  that,  where  there  is  a 
proper  Latin  word  for  the  thing  intended  to  be  expressed,  no 
Anglici  will  help  an  improper  one,  as  it  will  do  where  there  is 
no  proper  Latin  word,  because,  in  such  a  case,  there  is  such  a 
necessity  either  to  use  a  feigned  one  or  none  at  all.  Also  it 
hath  been  adjudged,  that,  where  there  is  a  proper  Latin  word, 
an  Anglici  cannot  make  good  the  use  of  any  other,  either  in  a 
208 


CHAP.  XXV.]  THE  LANGUAGE,  ETC.  §  864 

more  special  or  extensive  signification  than  the  Latin  language 
will  bear,  as  to  make  the  words  malas  artes  signify  witchcraft, 
or  rUcuSy  a  box  full  of  linen,  or  fulcrum  tectij  a  field  bed  with 
a  tester  and  curtains ;  in  which  cases  the  judges  will  take  no 
manner  of  notice  of  what  comes  under  the  Anglid  beyond  the 
strict  signification  of  the  Latin."  ^ 

§  354.  Bad  EngUflh.  —  The  same  doctrines  apply  to  indict- 
ments now  they  are  in  English.  In  a  previous  chapter,^  there 
were  mentioned  some  things  of  this  general  sort.  If  the  indict- 
ment is  in  false  grammar ;  ^  or,  if  the  spelling  is  wrong,^  as 
where  the  word  "  two  "  is  spelled  "  too,"  ^  or  "  assault "  is 
spelled  «  assalt,"  «  or  '[  twelfth  "  is  spelled  "  twef  1th,"  the  / 
and  I  taking  the  places  of  each  other ;  ^  or,  if  there  is  any 
other  clerical  error  which  cannot  mislead ;  ^  it  will  not  be  held 
ill  for  the  defect.  In  a  South  Carolina  case,  an  indictment  for 
bastardy  was  adjudged  to  be  bad  because  it  alleged  the  defend- 
ant to  be  the  "  farther,"  instead  of  "  father "  of  the  bastard 
child ;  ^  but  this  was  plainly  splitting  the  matter  fine,  since 
*^  farther,"  though  it  is  a  word  in  the  language,  could  not  have 
its  legitimate  meaning  here,  and,  as  an  indictment  is  addressed 
to  tlie  ear,  not  to  the  eye,^^  every  person  who  heard  this  indict- 
ment read  would  know  that  ^^  father "  was  what  was  meant. 
And  more  fine,  quite  too  fine,  is  a  judgment  by  the  majority  of 
tlie  court  in  North  Carolina,  where,  in  an  indictment  for  mur- 
der, the  word  ^'  breast,"  as  the  place  on  which  the  wound  was 
inflicted,  was  spelled  ^^  brest,"  —  a  matter  not  at  all  cognizable 
by  the  ear,  therefore,  on  principle,  not  to  be  regarded,  — yet 
the  indictment  was  pronounced  insufficient.^^ 

^  2  Hawk.  p.  C.  c.  25,  §  86-^.  though    the  word  'tweflth'  is   spelt 

*  Ante,  §  388.  wrong,  by  transposing  tlie  letter  /  and 

*  Reg.  9.  Stokes,  1  Den.  C.  C.  807 ;  placing  it  before  instead  of  after  /,  jet 
The  State  v»  Hedge,  6  Ind.  880 ;  The  it  is  impossible  to  mistake  the  mean- 
State  p.  Wimberly,  8  McCord,  190.  ing.     The   false   spelling   makes   no 

«  The  State  v.  Molier,  1  Dot.  268.        other  word  that  could  mislead." 

*  The  State  v.  Hedge,  supra.  ^  The    State  v.  Wimberlj,  supra ; 

*  The  Stote  v.  Crane,  4  Wis.  400.         The  SUte  v.  Thompson,  Wright,  Ohio, 
7  The  Stete  v.  Shepherd,  8  Ire.  196,    617 ;  post,  §  857. 

197.    In  this  case,  the  defect,  if  such        >  The  State  v.  Casparj,  11  Rich, 
it  were,  was  cured  by  a  statute ;  but    856. 
BuffiD,  C.  J.  said :  "  We  are  inclined       ^^  Ante,  §  888.  note. 
to  the  opinion,  that  the  indictment  is       ^^  The  State  v.  Carter,  conference, 
good   at   common  law ;   because,  ai-    210 ;  Anonymous,  2  Hajw.  140. 
TOL.I.  14  209 
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§  855.  The  Proper  Antecedent— ^Lord  Chief  Justice  Jeffreys, 
in  debating  the  sufficiency  of  the  indictment  in  Rose  well's  Gase,^ 
said :  ^^  The  relative  must  go  to  the  last  antecedent,  or  else  Dr. 
Busby  (that  so  long  ruled  in  Westminster  School)  taught  me 
quite  wrong,  and  who  had  tried  most  of  the  grammars  extant, 
and  used  to  lay  down  that  as  a  positive  rule  in  grammar,  that 
the  relative  must  refer  to  the  next  antecedent."  ^  There  is  more 
of  this  sort  of  language  to  be  found  in  the  books  of  the  law. 
But  we  have  seen  ^  that  false  grammar  does  not  vitiate  an  indict- 
ment ;  and  it  is  believed  to  be  the  better  modern  doctrine  that 
a  relative  will  not  always  be  referred  to  the  last  antecedent, 
especially  when  such  a  reference  will  make  the  indictment 
insensible  or  bad.  On  the  contrary,  it  ^^  must,"  in  the  language 
of  Morton,  J.  ^^  be  referred  to  that  antecedent,  to  which  the 
tenor  of  the  instrument  and  the  principles  of  law  require  that 
it  should  relate;  whether  exactly  according  to  the  rules  of 
syntax  or  not."^  And  the  like  observation  applies  to  such 
words  as  "  then  and  there."  ^ 

§  356.  Reasonable  Meaning — Cruelty  to   Ati4iwai« — And  the 

proposition  is  a  good  general  one,  that  the  court  will  cpnsult 
sound  sense,  to  the  disregard  of  captious  objections,  in  looking 
for  the  meaning  of  the  words  in  an  indictment.  Thus,  where  the 
indictment  was  for  cruelty  to  an  animal,  '^  it  is  suggested,"  said 
Chapman,  G.  J.  "that  the  word  ^beat'  does  not  of  itself 
describe  with  sufficient  certainty  the  alleged  act,  because  it  may 
refer  to  a  race  or  some  other  act  of  contest.  But  there  can  be 
no  doubt  that  the  beating  of  a  horse  by  a  man  refers  to  the 
infliction  of  blows.  There  is  no  danger  that  the  defendant,  or 
the  witnesses,  or  the  jury,  or  the  court  will  misunderstand  it."^ 
§  857.  Cierioai  Errors. —  It  could  not  probably  be  laid  down, 
that  all  errors,  which  will  bear  the  name  of  clerical,  may  be 
disregarded.  At  the  same  time,  if  such  an  error  is  not  of  a 
character  to  mislead  a  person  of  common  understanding,  it  will 
not  as  a  general  rule  vitiate  the  indictment.^ 

• 

1  See  ante,  §  15-19.  '  Jeffries  v.  Commonwealth,  12  Alien, 

2  Rosewell's  Case,  10    Howell    St.    145, 152. 

Tr.  147,  299.  8  Commonwealth  v.  McClellan,  101 

s  Ante,  §  854.  Mass.  84,  85 

*  Commonwealth  v.  Call,  21  Pick.        ?  The  State  v.  Raymond,  20  Iowa, 

515,  521.  582.    In  an  indictment  for  an  assault^ 
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§  358.  Legifilatlve  Meanings  of  Words  —  ConstitatlonaL  —  If  an 

act  of  the  legislature  provides,  that  such  and  such  things  shall 
constitute  a  crime,  and  employs  in  this  provision  some  word  in 
a  novel  sense,  there  can  be  no  doubt  that  an  indictment  on  the 
statute  may  use  the  same  word,  and  ordinarily  must.  Another 
question  somewhat  like  this  arose  where  a  statute  prohibited 
the  unlicensed  sale  of  ^^  intoxicating  liquors,"  and  then  pro- 
vided that  ^^  ale,  porter,  strong  beer,  lager  beer,  cider,  and  all 
winea  shall  be  considered  intoxicating  liquors  within  the  mean- 
ing of  this  act,  as  well  as  all  distilled  spirits."  It  was  there- 
upon held,  that,  when  one  is  indicted  for  selling  without 
license  <^  intoxicating  liquor,"  the. indictment  is  sustained  by 
proof  of  the  sale  of  "  lager  beer,"  and  no  evidence  can  be 
admitted  to  disprove  the  assumed  intoxicating  quality  of  this 
beer.^  The  question  how  far  legislation  may  proceed  to  unsettle 
the  meaning  of  words,  without  violating  constitutional  rights, 
is  not  easily  answered,  and  no  answer  to  it  will  be  attempted 
here.     But  it  is  plain  that  there  is  a  limit.^ 

§  359.  Conolnsion.  —  There  are  various  other  points  which 
would  properly  enough  come  within  this  chapter  for  considera- 
tion ;  but  it  was  thought  best  to  distribute  them  among  other 
chapters,  therefore  the  present  discussion  will  close  here.  The 
law,  in  its  language,  seeks  to  accomplish  what  is  useful,  rather 
than  what  is  pleasing  to  the  taste :  it  first  adopted  a  barbarous 
Latin  for  its  records,  that  they  might  be  permanent  and  exact ; 
it  afterward,  when  it  thought  it  could  trust  the  English,  cast  off 
its  first  love  and  took  the  later  flame,  that  it  might  render  itself 
BtiU  more  serviceable  to  the  present  time,  and  transmit  its 
image  the  better  to  posterity. 

the  omiMion  of  the  word  "  did "  before  the  omission  of  the  word  "  did,"  in 

the  words    "assault,  beat,  and  mal-  charging  a  malicious  mischief,  cannot 

treat,"  was  supplied  by  intendment ;  be  supplied  by  intendment.    The  State 

and  the  words  "with  intent"  were  re-  v.  Hutchinson,  26  Texas,  111.     See 

jected  as  sarplusage.     The   State  v.  ante,  §  8M. 

Edwards,  19  Biisso.  674.    And  see  ra-  ^  Commonwealth  v.  Anthes,  12  Gray, 

lions  cases  referred  to  by  the  court.  29 ;  Commonwealth  v.  Bubser,  14  Gray, 

In  another  case,  which  seems  opposed  88. 

to  this,  but  perhaps  is  not,  when  care-  '  Noles  v.  The  State,  24  Ala.  672 ; 

ftUly  considered,  it  is  laid  down  that  Bishop  First  Book,  §  455,  456. 
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CHAPTER  XXVI. 

THE  ALLEGATION  AND  PBOOF  OF  THE  PLACE  OF  THE  OFFENCE. 

§360.  Introductory  View. — We  have  already^  considered 
the  general  doctrine,  with  ita  exceptions,  that  the  indictment 
for  every  oflFence  must  be  found  by  the  grand  jury  for  the 
county,  or  other  jurisdictional  locality,  within  which  it  was 
committed.  Therefore,  unless  the  indictment  contains  an  alle- 
gation of  place,  it  does  not  show  that  it  was  returned  by  the 
proper  indictors.^  Both  for  this  reason  and  for  the  purpose  of 
making  the  charge  against  the  prisoner  specific,  the  common 
law  has  always  required  that  the  place  where  the  criminal  acts 
were  performed  should  be  distinctly  set  out. 

§  361.  ObBcnrity  of  the  Subject  —  Plain  as  the  law  appears, 
when  thus  stated,  it  is  still,  in  some  particulars,  obscure,  as 
seen  in  the  books.  Indeed,  there  is  in  them  so  much  confusion 
with  respect  to  pleading  the  place  of  the  offence,  that,.in  order 
properly  to  understand  the  subject,  we  shall  be  obliged,  in  this 
chapter,  to  descend,  a  little  more  than  we  sometimes  do,  into 
the  principles  which  underlie  the  adjudged  law  ;  and  ascend,  a 
little  more,  the  stream  of  history.  Let  us  direct  our  attention 
to  the  last,  first. 

§362.  Hifltorioal  —  Petit  Jury.  —  There  can  be  no  proper 
course  of  judicial  pleading,  except  such  as  flows  in  harmony 
with  the  course  of  the  trial.  Now,  in  the  early  times  of  our 
law,  the  latter  was  entirely  different,  in  some  respects,  from 
what  it  is  in  modern  times ;  the  consequence  being,  that,  in 
modern  times,  the  former  should  depart  in  a  corresponding 
way  jDrom  its  earlier  course.  Witness,  for  example,  what  is 
said  in  the  following  extracts  from  Reeves's  History  of  the  Eng- 
lish Law,  where  he  is  writing  of  the  period  of  Edward  I. : 
^^  When  the  oath  was  put  [to  the  second  inquest  in  a  criminal 
cause ;  or,  as  it  was  afterward  called,  the  petit  jury],  they  were 
to  swear,  one  after  another,  that  thej  would  speak  the  truth  of 
what  should  be  demanded  of  them  on  the  part  of  the  king ;  but 

1  Ante,  {  46  et  seq.  >  See  post,  §  876. 
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there  was  to  be  no  mention  of  their  bdiefj  in  cases  of  life  and 
limb,  it  being  required  that  in  matters  of  so  high  concern  they 
should  speak  upon  their  knowledge  only.  After  this,  the  jus- 
tices were  to  give  a  charge  to  the  jurors  upon  tlie  matters  con- 
cerning which  they  were  to  speak  the  truth.  They  were  then 
[there  being  no  evidence  produced  before  them]  all  to  go  and 
confer  together,  and  be  kept  by  bailiffs,  so  that  no  one  should 
be  suffered  to  go  near  them ;  and,  if  any  one  did,  or  there 
was  any  one  of  them  who  was  not  sworn,  he  was  to  be  sent  to 
prison,  and  all  the  others  amerced  as  a  punishment  for  merely, 
suffering  it.  If  they  should  not  agree,  they  were  to  be  sepa- 
rated, and  interrogated  why  they  could  not ;  and,  after  all,  ac- 
cording to  the  sense  in  which  Britton  is  interpreted  by  a  late 
editor,  the  opinion  of  a  greater  number  was  to  be  followed ; 
though  no  other  author  speaks  of  a  verdict  being  taken  in  a 
criminal  case  without  the  concurrence  of  all  the  jurors ;  and 
such  unanimity  is  expressly  required  by  Meta.  If  they  all  de- 
clared, upon  their  oaths,  that  they  knew  nothing  of  the  fact, 
others  were  to  be  put  in  their  place  who  did  know  it.  .  .  . 
If  the  prisoner,  finding  the  verdict  was  likely  to  pass  against 
him,  would  say,  that  some  of  the  jurors  were  about  to  procure 
his  condemnation,  at  the  instigation  of  the  lord  of  whom  he 
held  his  land,  to  obtain  an  escheat,  or  from  any  other  motives ; 
then  the  justices  were  carefully  to  question  them,  and  make 
strict  examination  and  inquiry  how  they  were  satisfied  of  their 
verdict.  They  perhaps  might  say,  one  of  their  fellow-jurors 
told  it  them,  and  he  (proceeds  our  author^)  perhaps  might  say, 
that  he  heard  it  asserted  for  a  truth  at  a  tavern,  or  some  other 
place,  by  one  of  the  rabble,  or  such  a  one  as  nobody  ought  to 
give  credit  to.  K  it  appeared  to  the.  justices,  that  one  of  the 
jurors  was  influenced,  or  was  intreated  or  procured  by  the 
lord,  or  by  the  enemies  of  the  indicted,  to  get  him  condemned, 
they  were  to  cause  the  procurers  to  be  taken  and  punished  by 
imprisonment  and  fine.  Britton  lays  it  down  as  a  rule,  that, 
should  the  jurors  be  doubtful  of  the  matter,  and  nothing  certain 
could  be  made  out,  they  should',  in  such  case,  always  find  for 
the  defendant"^ 

■ 

1  Britton,  referring  to  Kelham's  trans-       ^  2  Reerefl   Hist.   £ng.   Law,  269, 
Ution,  p.  S4-46.  270. 
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§  363.  Contdnned  —  Petit  Jurors  'Witnesses.  —  Beading  on,  in 

this  author,  Beeves,  we  have  the  following :  "  It  appears  very 
evidently  from  this  account  of  the  inquedt  upon  which  a  pris- 
oner put  himself  to  establish  his .  innocence,  that  the  jurors 
were  considered  as  witnesses ,  the  same  as  in  other  juries,  and 
in  assizes ;  and  to  .call  witnesses  before  them  would  have  been 
absurd,  and  not  at  all  consonant  with  the  notion  entertained 
of  this  proceeding.  They  were  swam  to  speak  the  truth  ;  to 
discharge  which  duty  they  must  speak  from  their  own  knowl- 
•edge,  and  not  from  the  testimony  of  others ;  and;  as  they  came 
from  the  vicinage  where  the  fact  was  committed,  none,  it  was 
thought,  could  be  better  able  to  perform  the  office  than  them- 
selves. It  was  many  years  after  this  reign,  and  when  the  second 
(since  called  the  petty')  jury  began  to  be  considered  rather  as 
judges  of  the  presumption  raised  by  the  finding  of  the  present- 
ors,  than  as  witnesses  of  the  fact,  that  a  kind  of  evidence  used 
to  be  exhibited  to  them."  ^ 

§  364.  Continned  —  How  Petit  Jury  Obtained  —  Record  most 

show  the  Place  of  the  Offence.  —  The  method  by  which  the  jury, 
in  these  times  and  long  afterward,  was  obtained,  was  for  the 
court  to  issue  to  the  sheriff  the  precept  known  by  the  name  of 
the  venire^  or  venire  faciasj  whereby  he  was  commanded  to 
bring  in  the  proper  jurymen ;  and,  plainly,  since  the  jurymen 
were  the  witnesses,  he  could  not  know  where  to  look  for  them 
unless  the  record  disclosed  the  place  where  the  offence  was 
committed.  It  was  not  sufficient,  for  this  purpose,  that  the 
coimty  was  stated ;  but  the  neighborhood  must  be  set  down 
also.  Therefore  it  became  the  early  law,  which  continued  to 
have  more  or  less  force  after  the  reason  of  it  ceased  because  of 
the  jury  ceasing  to  be  regarded  as  witnesses,  that  both  the 
county,  and  the  particular  locality  in  the  county  where  the 
offence  was  committed,  should  be  set  down  in  the  indictment. 

§  365.  Continaed  —  AUege  what  Place  besides  County.  —  As 

to  what  was  a  sufficient  allegation  of  the  place,  other  than  of 
the  Xiounty,  the  old  authorities  give  us  such  examples  as  the 
following:  Hawkins  —  treating,  indeed,  of  the  now  obsolete 
proceeding  by  appeal,  —  says,  that,  "  if  the  truth  will  bear  it, 
it  is  safest  to  lay  the  act  as  having  been  done  in  a  town,  as  the 

1  2  ReeveB  HiBt.  Eng.  Law,  270,  271. 
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statute  of  Gloucester^  directs.  But  if  it  were  done  out  of  a 
town,  it  seems  that  you  may  lay  it  in  any  other  place  from 
whence  a  visne  may  come " ;  that  is,  whence  a  jury  may  be 
summoned  as  living  in  the  neighborhood  wherein  the  offence 
was  committed.^  Proceeding  now  to  speak  of  criminal  causes 
generally  he  says :  '^  I  shall  lay  it  down  as  a  good  general 
rule,  that  a  vmte  may  come  from  any  place  which  is  of  so  small 
compass  that  all  who  live  in  or  near  it  may  reasonably  be  pre- 
sumed to  have  some  knowledge  of  the  persons  living  in  it,  and 
therefore  are  esteemed  the  most  proper  judges  of  the  facts  done 
within  its  limits,  as  being  most  likely  to  be  proved  by  witnesses, 
and  charged  upon  persons  with  whose  integrity  and  reputa- 
tion they  are  best  acquainted.  And  upon  this  ground  it  hath 
been  adjudged,  that  a  vMne  may  come,  not  only  from  a  town, 
but  from  a  ward,  parish,  hamlet,  burgh,  manor,  castle,  or  even 
from  a  forest,  or  other  place  known,  out  of  a  town.  Also  it 
seems  clear,  that,  whensoever  a  place  is  generally  alleged  in 
pleading,  the  law  will  intend  it  to  be  a  vill,  unless  it  be  men- 
tioned with  some  addition  which  shows  the  contrary ;  or  be 
alleged  within  a  city  or  vill,  in  which  case  it  would  be  absurd 
to  take  it  for  a  vill  of  itself."  ^ 

§  366.  Contiiiued  —  AUeging  wrong  or  non-ezistixig  VUl,  Paxiali, 

iXTard,  &o.  —  This  old  author  proceeds  as  follows :  ^'  Yet  if  in 
truth  there  be  no  such  town,  nor  hamlet,  nor  place  known  out 
of  town ;  or  if  a  fact  alleged  in  a  forest  were  done  in  some  vill 
in  the  forest  not  mentioned  in  the  record ;  the  defendant  may 
plead  it  in  abatement.^    Also  if  a  fact  done  in  a  vill,  within  a 

1  "It  Is  enacted  by  the  statute  of  Moody,  828.    In  accordance  with  this 

Gioacester,  e.  9,  '  that,  if  an  appeal  doctrine,  it  may  be  observed,  is  Stat.  7 

declare  the  deed,  the  year,  the  day.  Hen.  6,  extended  by  9  Hen.  6,  stat.  1, 

the  hour,  the  time  of  the  king,  and  the  c.  1,  and  made  perpetual  by  18  Hen.  6, 

town  where  the  deed  was  done,  and  c.  12.    This  statute  eeems  at  the  first 

with  what  weapon,  the   appeal  shall  impression  to  apply  only  to  the  county 

stand  in  efiect,  &c.'    And  though  this  palatine  of  Lancaster ;   but,  taken  in 

more  particularly  relates  to  appeals  of  connection  with   18  Hen.   6,  c.  12,  it 

death,  yet  it  seems  also  to  be  generally  seems  correctly  enough  to  be  under- 

■  good  rule  as  to  the  circumstances  of  stood,  as  it  is  by  Williams  in  his  Digest 

time  and  place  m  other  appeals."    2  of  Statutes,  to  have  a  general  applica- 

Hawk.  P.  C.  c.  28,  §  86.  tion.    I  copy  it  from  this  Digest,  p. 

1  "  Visne,  A  neighboring  place,  or  109,  where  it  is  slightly  abridged  of  re- 
place near  at  hand."    Jacob  Law  Diet,  dundant  words :  "  Forasmuch  as  divers 

*  2  Hawk.  P.  C.  c.  28,  §  92.  have  caused  to  be  indicted  and  appealed 

4  See   also   Rex    v.    Woodward,    1  divers  liege  people  of  treasons  and  felo- 
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parish  which  contains  divers  vills,  be  in  the  count  in  an  appeal 
alleged  generally  in  the  parish ;  or  a  fact  done  in  a  city  which 
contains  divers  parishes,  be  in  the  count  in  an  appeal  alleged 
generally  in  the  city  ;  it  seems  that  the  defendant  may  plead 
such  matter  in  abatement :  for  otherwise  he  could  take  no  ad- 
vantage of  the  insufficiency  of  the  allegation,  because  the  place 
named,  as  it  stands  on  the  record,  must,  till  the  contrary  be 
shown,  be  intended  to  contain  no  more  than  one  town  or  parish, 
on  which  supposition  a  visne  may  well  come  de  vicineto  civitcUiSj 
which  does  not  exclude  the  city,  but  takes  in  the  city  and  its 
neighborhood  within  its  jurisdiction,  whether  such  city  be 
within  a  county,  or  be  a  county  of  itself ;  excepting  only  the 
city  of  London,  from  whence  it  seems  that  no  visne  can  come, 
not  only  by  reason  of  the  largeness  of  its  extent,  but  also  be- 
cause it  hath  been  the  constant  usage  of  pleading  to  show  the 
ward  and  parish  in  which  the  fact  alleged  in  London  was 
done."  1 

§  867.  Further,  as  to  aUeglng  the  Particular  Plaoe  —  The  Viane. 
— The  reader  perceives,  that,  at  the  time  Hawkins  wrote,  the 
jury  had  ceased  to  be  regarded  as  witnesses ;  their  function 
beii^  then,  as  now,  to  hear  the  evidence,  which  consisted  in 
the  testimony  of  third  persons,  and  the  like,  and  pass  upon  it. 
Still  the  old  rule,  as  to  alleging  the  place  within  the  county 
wherein  the  crime  was  committed,  prevailed ;  while  yet  the 
reason  of  the  rule  had  departed.  And  Hale,  who  wrote  earlier, 
though  his  great  work  was  not  published  till  a  later  date, 
speaking  of  the  writ  of  venire  facias  under  which  the  sheriff 
was  to  bring  in  the  petit  jury  for  the  trial  of  a  criminal  cause, 
says  :  It  ^^  commands  him  to  return  duodecim  liberos  et  legates 
homines  de  vicineto They  are  to  be  c^e  vicineto^  but  this 

Dies,  pretending  that  the  treasons  or  inquire   of  office,  whether  any  sach 

felonies  were  committed  in  a  certain  place  be  in  the  ^ounty  or  not ;  and,  if 

place,  where  of  truth  no  such  place  is  it  be  found  that  there  is  no  such  place, 

to  be  found  in  the  county ;  it  is  ordered,  tlien  such  appeals  and  indictments  shall 

that  every  justice  which  hath  pojirer  to  be  roid.    And  in  such  case  the  indictors 

hear  and  determine  such  treasons  and  shaU  be  punished   by  imprisonment, 

felonies  by  the  oath  of  twelve  men,  of  fine,  and  ransom.    And  if  exigent  be 

whom  every  one  shall  have  freehold  in  awarded   before   such   inquisition   of 

the  county  to  the  yearly  value  of  lOOis.  office  be  taken,  the  exigent  shall  be 

before  the  exigent  be  awarded,  without  likewise  void." 

allegations  of  the  party,  as  well  in  the  ^  2  Hawk.  P.  C.  c.  28,  §  92. 
party's  absence  as  in  his  presence,  shall 
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is  not  necessarily  required  ;  for  they  of  one  side  of  the  county 
are  by  law  de  vicineto  to  try  an  offence  of  the  other  side  of  the 
county."'  ^  It  appears,  therefore,  from  this,  that  the  effect  of 
alleging  the  particular  place  in  the  county  wherein  the  crime 
was  committed,  was  merely  to  assist  the  sheriff  in  the  exercise 
of  his  discretion  concerning  the  selection  of  the  persons  to  be 
summoned  as  the  jury.  This  statement  of  the  matter  is  be- 
lieved to  be  substantially  correct ;  though  there  are,  in  the 
books,  some  passages  to  be  found,  qualifying  or  varying  it 
somewhat.^ 

§  368.  Modem  EnciiiBh  statates.; — Thus  the  law  appears. to 
have  stood  in  England  until  a.  d.  1825,  when  by  Stat.  6  Geo. 
4,  c.  60,  §  13,  it  was  enacted,  "  that  every  writ  of  venire  facias 
juratores  for  the  trial  of  any  issue  whatsoever,  whether  civil  or 
criminal,  or  on  any  penal  statute,  &c.,  shall  direct  the  sheriff 
to  return  twelve  good  and  lawful  men  of  the  body  of  his  county, 
qualified  according  to  law,  and  the  rest  of  the  writ  shall  pro- 
ceed in  the  accustomed  form,  &c.,  and  shall  not  require  the 
same  to  be  returned  from  any  hundred  or  hundreds,  or  from 
any  particular  venue  within,  and  that  the  want  of  hundredors 
shall  be  no  cause  of  challenge."  Afterward,  in  1851,  the 
English  law  was  further  modified  by  Stat.  14  &  15  Yict.  c. 
100,  §  3,  as  follows  :  ^'  It  shall  not  be  necessary  to  state  any 
venue  in  the  body  of  any  indictment,  but  the  county,  city,  or 
other  jurisdiction  named  in  the  margin  thereof,  shall  be  taken 
to  be  the  venue  for  all  the  facts  stated  in  the  body  of  such  in- 
dictment ;  provided,  that,  in  cases  where  local  description  is  or 
hereafter  shall  be  required,  such  local  description  shall  be 
given  in  the  body  of  the  indictment ;  and  provided  also,  that, 
when  an  indictment  for  an  offence  committed  in  the  county  of 
any  city  or  town  corporate  shall  be  preferred  at  the  assizes  of 
the  adjoining  county,  such  county  of  the  city  or  town  shall  be 
deemed  the  venue,  and  may  either  be  stated  in  the  margin  of 
the  indictment,  with  or  without  the  name  of  the  county  in 

^  2  Hale  P.  C.  264.  2  Hale,  P.   C.    168;— and,  although 

>  For  example,  in  1  Chit.  Grim.  Law,  the  practice  had  Hallen  into  disuse,  the 

177,  it  is  said :   "  It  seems  that  until  right  was  not  actually  abrogated  until 

▼ery  recenlly,  the  right  to  cliallenge  the  act  of  6  Geo.  4,  c.  50,  by  which  it 

for  want  of  hundredors  existed ;  —  Co.  was   taken  away."    And  see  1  Chit. 

Lit.  125;  6  Co.  14  6;  2  T.  R.  240;  Crim.  Law,  196. 
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which  the  offender  is  to  be  tried ,  or  be  stated  in  the  bodj 
of  the  indictment  by  way  of  venue/' 

§  369.  Continued  —  Their  ISffect  as  to  AUeging  the  Parttoular 

Place.— ^ The  effect  of  the  earlier  of  these  two  statutes  seems 
pretty  plainly  to  have  been,  in  England,  to  change  the  common- 
law  rule,  and  leave  it  unimportant  for  the  pleader  to  allege 
any  place  of  the  commission  of  the  offence  other  than  the 
county ;  for,  as  observed  by  Williams,  J. :  "  At  a  period  when 
the  jury  came  from  the  immediate  neighborhood,  it  was  neces- 
sary to  allege  a  parish ;  but  now  that  they  come,  not  de  vidnetOy 
but  de  corpore  comitatus^  I  cannot  think  it  necessary."  *  This, 
let  it  be  observed,  was  the  general  doctrine  derived  from  the 
statutory  change  respecting  the  locality  whence  the  jury  was  to 
come ;  but  even  this  does  not  stand  on  so  firm  a  basis  of  author- 
ity as  one  might  suppose  it  would.^  On  the  other  hand,  there 
are  exceptions  to  this  doctrine,  to  be  considered  further  on. 

§  370.  How  in  United  States  —  Whence  the  Jury  —  AUegation 

of  Particular  Place.  —  In  the  United  States,  the  matter  stands 
substantially  as  it  did  in  England  after  the  enactment  of  Stat. 
6  Greo.  4,  c.  50,  §  13.^  There  is  believed  to  be  no  State  in  our 
Union  wherein  the  jurors  are  summoned  de  vicineto  ;  but  in  all 
the  States  they  come  de  corpore  comitatus  —  from  the  body  of 
the  county,  not  from  the  immediate  neighborhood  in  which  the 
offence  was  committed.  And  the  general  rule  in  our  States, 
therefore,  is,  that  there  is  no  need  for  the  indictment  to  allege 
the  particular  township  or  other  like  locality,  within  the 
county,  where  the  offence  was  committed.  It  may  simply 
allege  it  to  have  been  committed  within  the  county  which  it 
mentions,  without  more  words.* 

1  Reg.  V,  Gompertz,  9  Jur.  401,  14  The  State,  5  Yerg  186 ;  The  State  v. 

Law  J.  N.  s.  M.  C.  118.  Goode,  24  Misso.  861 ;   The   State   it. 

'J  See  8  Burn  Just.  28th  ed.  419 ;  Smith,  5  Harriiig.  Del.  490 ;  The  State 

Archb.  Crim.  PI.  18th  Lond.  ed.  41.  ^  v.  Lamon,  8  Hawks,  1?6;  Haskins  o. 

■  There  are  perhaps  two  or  three  People,   16  N.  Y.  844;   Covy  v.  The 

States  wherein  something  like  the  stat-  State,  4  Port.  186 ;  an  Alabama  case,  in 

ute  of  14  &  15  Vict.  c.  100,  §  8,  has  which  Hitchcock,  C.  J.  observed :  "  In 

been  adopted.    For  example,  Tennes-  this  State,  the  jury  comes  from  the 

see,  Wickham  t;.  The  State,  7  Cold.  526.  body  of  the  county,  and  we  have  no 

*  Wingard  v.  The  State,  18  Ga.  896 ;  subdivisions  into  parishes,  hamlets,  &c. ; 

Studstill  V    the  State,  7  Ga.  2;   The  though  in  som^e  of  our  counties  we  have 

State  V.  Warner,  4  Ind.  604 ;   Dillon  incorporated  towns  and  cities,  yet  the 

V.  The  State,  9  Ind.  408 ;  Barnes  v.  juries  do  not  come  from  them,  and  the 
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§  371.  Contiiiued  —  Misstatement  of  Partloular  Place., —  Yet 

it  is  the  safer  as  well  as  neater  way,  in  most  cases,  for  the 
pleader  to  confine  himself  to  the  old  forms  in  this  ipatter,  and 
state  the  particular  town,  neighborhood,  vill,  or  parish  wherein 
the  offence  was  committed.^  For  if  he  does  so,  and  unfortu- 
nately states  it  wrong,  this  will  not  ordinarily  make  the  indict- 
ment bad,  provided  there  was  no  need  it  should  have  been 
stated  at  all.^  But  here,  if  without  occasion,  the  pleader  sets 
out  the  place  by  way  of  local  description,  there  is  a  rule  of 
evidence  which  requires  it  to  be  proved  as  laid.^  An  instance 
of  this  kind  occurred  where,  in  an  indictment  for  arson,  the 
house  burned  was  described  as  being  located  in  the  sixth  ward, 
New  York,  while  the  proof  showed  it  to  be  in  the  fifth  ward : 
the  variance  was  held  to  be  fatal> 

§  372.  Partioiilar  Offences  requiring  AUegatlon  of  PartictQar 
Place.  —  And  there  are  some  offences,  which,  by  way  of  limi- 
tation to  the  general  rule,  must  be  alleged  to  have  been  com- 
mitted ill  some  particular  place  smaller  in  extent  than  the 
county.  It  is  not  possible  to  say,  on  authority,  what  are  the 
exact  boundaries  of  this  exceptional  doctrine.  In  a  late  edition 
of  Archbold  on  Criminal  Pleading  and  Evidence,  for  instance, 
it  is  said  that  this  exception  extends  to  ^^  all  cases  which  are  of 
a  local  nature."^  And  similar  language  is  found  in  other 
books.  But  we  have  few  practical  illustrations  to  show  us 
what,  in  the  adjudged  law,  such  language  means.  Plainly,  in 
an  indictment  for  forcible  detainer,  if  the  injured  party  is  to 
ask  for  a  restitution  of  the  premises  by  order  of  the  court,^  the 
indictment  must  contain  a  sufficient  description  of  them  to 

jurisdiction  of  the  Circuit  Court  is  not  8  Gray,  887.    In  the  former  of  these 

confined  to  them/' p.  191.    In  a  large  cases,  Dewey,  J.  observed:  "Place  is 

part  of  our  States,  the  entire  area  of  immaterial,  unless  when  it  is  matter  of 

the  several  counties  is  organized  into  local  description,  if  the  offence  be  shown 

townships,  yet  the  resiilt  is  not,  there-  to  have  been  committed  within    the 

lore,  different  in  those  States.  county.     All  that  is  necessary  to  be 

1  See  post,  §  378,  note.  shown  is,  that  the  offence  was  commit- 

'  Heikes  v.  Commonwealth,  2  Casey,  ted  at  any  place  within  the  county," 

518 ;  Carlisle  v.  The  State,  82  Ind.  65.  p.  386.    See  also  The  State  v.  Godfrey, 

Thus  an  indictment  for  an  assault  in  8  Fairf.  861. 

one  town  is  supported  by  proof  of  an  >  The  State  v.  Crogan,  8  Iowa,  528  ; 

assault  in  another  town  in  the  same  Moore  v.  The  State,  12  Ohio  State,  887. 

county,  and  within  the  jurisdiction  of  *  People  v.  Slater,  5  Hill,  N.  Y.  401. 

tiie  court.    Commonwealth  v.  Tolliver,  *  Archb.  Crim.  PI.  18th  ed.  41. 

8  Gray,  886 ;  Commonwealth  v.  Creed,  «  Crim.  Law,  II.  §  488. 
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enable  the  sheriff  to  make  restitution,  and  the  simple  allegation 
that  the  detainer  was  in  the  county  will  not  be  enough.^  And 
under  a  peculiar  statute  in  Iowa,  it  was  held,  that,  in  an 
indictment  for  keeping  a  dram-shop,  the  description  is  not 
sufficiently  specific  if  it  merely  mentions  the  house  as  being  in 
a  certain  block.  "Only  ordinary  certainty  in  description  is 
required,"  said  Kinney,  J.,  "  but  still  the  description  should 
be  sufficiently  specific  to  point  out  with  reasonable  certainty 
the  house  indicted,  so  that  the  building  could  be  proceeded 
against  to  final  judgment  and  seizure,  without  any  uncertainty 
as  to  where  it  was  located."  ^ 

§  373.  Contdnued.  —  Suppose,  again,  there  is  a  city  within 
a  county  of  dimensions  larger  than  the  city,  and  there  is  a 
peculiar  kind  of  license  required  to  sell  intoxicating  liquor  in 
the  city,  differing  from  the  license  to  sell  in  other  parts  of  the 
county ;  or,  suppose  the  penalty  for  selling  in  the  one  place 
differs  from  the  penalty  for  selling  in  the  other ;  in  these  cir- 
cumstances, the  indictment  must  distinguish  the  locality  in 
which  the  offence  was  committed.^  In  like  manner,  if  it  is  a 
statutory  offence  to  sell  in  a  booth,  or  any  other  particular 
place,  specifically  named,  less  than  a  county,  the  indictment 
must  specify  the  place,  it  not  'being  sufficient  to  allege  the 
offence  to  have  been  committed  in  the  county  generally.^    And 

^  1  Ru88.  Crimes,  Grea.  ed.  811.  have  been  committed  became  a  material 

3  Norris's    house    v.    The    State,  8  fact,  and  it  was  incumbent  on  the  State 

Greene,  Iowa,  613, 619, 620.    See  Jenks  to  prove  it  as  charged  in  the  indictment. 

V.  Tlie  State,  17  Wis.  665.*  In  the  latter  case  it  was  held,  that, 

'  Legori  v.  The  State,  8  Sm.  &  M.  where  the  indictment  sets  out  the  offence 

697 ;  Botto   v.  The  State,  26   Missis,  of  selling  as  committed  in  the  county 

108.    In  the  former  of  these  cases,  a  generally,  it  is  not  sustained  hy  proof 

man  was  iildicted  for  retailing  vinous  of  a  sale  in  Vicksburg ;  because  a  sale 

and  spirituous  liquors  in  less  quantities  is  justified  by  a  different  license  in  the 

than  a  gallon,  in  the  city  of  Vicksburg,  general  locality  from  what  it  is  in  the 

without   a    license ;    and  was   found  special ;   and  on   conviction,  the    fine 

guilty  upon  proof  that  he  made  such  goes  differently.   The  Indictment  should 

sale  at  a  place  four  miles-  out  of  the  have  charged  the  sale  to  have  been  in 

city.    Thereupon  the  court  held,  that,  Vicksburg. 

under  the  Mississippi  statute  of  1842,  *  Grimme  v.  Commonwealth,  6  B. 

which  appropriates  all  moneys  accruing  Monr.  268.     This   case   holds,  that  a 

from  the  granting  of  licenses  to  retail,  presentment  for  retailing  spirits,  with- 

and  from  fines  for  a  violation  of  the  out  designating  any  place  other  than 

statute,  committed  within  the  city  of  the  county,  is  not  good;  "for,"  said 

Vicksburg,  to  that  city,  the  particular  Marshall,  J.,  "  first,  in  the  description 

place  where  the  offence  was  alleged  to  of  the   offence  contained  in  various 
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b  a  sort  of  general  way  it  has  been  laid  down,  that,  where  the 
particular  place  is  matter  of  essential  description,  it  must  be 
truly  alleged,  and  proved  as  laid.^ 

§  374.  Iiistaiio«s  "whore  AUegtition  of  Parttoular  Place  not  Neces* 

■axy.  —  Some  of  the  particular  instances  in  which  it  ha£f  been 
held  not  essential  to  mention  more  than  the  county  in  the  in- 
dictment, are  the  following :  For  the  o£fences  of  murder,^  of 
affray,^  of  disturbing  the  worship  of  a  religious  society,^  of 
purchasing  goods  from  a  slave  without  the  master's  consent,^ 
of  gaming.^ 

§  375.  Jnxiadiotional  Ziooality  Iiess  than  County  —  Oreater. — 

If  the  jurisdiction  of  the  court  extends  over  a  space  less  than 
the  county,  an  allegation  that  the  offence  was  committed  with- 
in the  county,  and  no  more,  is  insufiScient;  because,  for  all 
that  appears  on  such  a  record,  the  tribunal  may  be  wholly 
without  authority  to  take  the  jurisdiction  .^  For  the  doctrine 
is  general,  that  the  place  wherein  the  offence  was  committed 

statutes,  place  is  always  introduced  as  The  locality  of  a  road  enters  into  the 

a  part  of  the  definition ;  as  in  the  4th  charge  of  obstructing  it." 
section  of  the  act  of  1798,  if  any  per-       a  StudstiU  t^.  The  State,  7  Ga.  2 ; 

son  shall  sell,  &c.,  in  any  house,  booth,  Dillon  v.  The  State,  9  Ind.  408;  The 

arbor,  &c. ;  and,  in  the  6th  section  of  State  v.  Lamon,  8  Hawks,  176. 
the  act  of  1820,  any  person  who  shall       >  The  State  v.  Warner,  4  Ind.  604. 
sell,  &a,  in  any  booth,  arbor,  &c.    So       4  The  State  w.  Smith,  6   Earring, 

tliat  if  the  place  did  not  afiect  the  grade  Del.  490. 

of  the  offence,  it  might  still  be  material  6  The  State  v.  Goode,  24  Misso.  861. 
to  its  proper  specification.  But  second,  6  Covy  v.  The  State,  4  Fort.  186. 
there  is  a  difference  in  the  penalty  in-  T  McBride  v.  The  State,  10  Humph, 
flicted  for  selling  by  retail  in  different  616.  So  in  Chitty  on  Criminal  Law  we 
places.  The  first  of  the  sections  above  have  the  following :  "  If  the  indictment 
referred  to  subjects  the  offence  of  sell-  be  preferred  to  a  jury  returned  only  for 
ing  in  the  places  therein  referred  to,  to  a  a  special  diviaioUf  or  precinct,  or  part  of 
penalty  of  8/.  or  910.  The  second  im-  a  county ;  as  in  Yorkshire  and  Lincoln- 
poses  a  penalty  of  $20,"  &c.  Under  shire,  where  there  are  different  districts 
the  Gaming  Act  of  Alabama  of  1826,  and  distinct  juries;  and  in  the  Cinque 
which  proliibits  gaming  "  on  the  prem-  Forts  at  Dover  (part  of  Kent) ;  it  must 
ises  "  of  any  person,  an  indictment  be  shown  in  the  body  of  the  indictment 
charging  a  person  with  permitting  that  the  offence  was  not  only  committed 
gaming  to  be  carried  on  in  his  house  is  in  a  parish  and  the  county,  but  within 
good ;  "  for  there  can  be  no  doubt,  that  the  particular  district.  1  Chit.  Crim. 
a  man's  premises  may  include  his  house"  Law,  197,  referring  to  Cro.  Jac.  276 ; 
Covy  V.  The  State,  4  Fort.  186.  2  Hawk.  F.  C.  c.  26,  §  84 ;  2  Hale  F. 
1  The  State  v.  Cotton,  4  Fost.  N.  H.  C.  166 ;  Kellw.  89,  &c.  And  see,  as  to 
148.  In  The  State  v.  Smith,  6  Harring.  the  law  of  our  own  country,  Common- 
Del.  490,  the  court  observed :  "  Unless  wealth  v.  Richards,  1  Va.  Cas.  1 ;  Tay- 
time  or  place  enter  into  the  crime  itself,  lor  v.  Commonwealth,  2  Va.  Cas.  94. 
it  is  not  Doaterial  to  state  or  prove  it. 
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must  be  so  set  out  as  to  show  jurisdiction  in  the  court.^  Or, 
to  state  the  proposition  in  terms  more  general,  the  place  of  the 
offence  as  alleged  in  the  indictment  must  not  be  larger  than 
that  over  which  the  court  has  jurisdiction;  neither,  on  the 
other  hand,  must  it  be  larger  than  that  from  which  the  jury 
comes.  In  most  cases,  therefore,  as  the  jury  comes  from  the 
body  of  the  county,  while  the  jurisdiction  of  the  court  is  as 
wide  or  wider,  the  indictment  must  state  in  what  county  the 
offence  was  committed.^  But  in  the  courts  of  the  United 
States  the  jury  does  not  come  from  the  body  of  the  county, 
and  the  jurisdiction  of  the  court  extends  over  the  entire 
district,  therefore  the  indictment  need  not  mention  the  county.^ 

§  376.  Form  of  the  Allegation  of  Place :  — 

No  Preoise  Form  —  Reasonable  PreoiaioiL  —  There  is  no  form 
of  words  which  the  law  requires  to  be  used  exclusively  of  all 
others,  in  setting  out  the  county  in  which  an  offence  was  com- 
mitted ;  yet  this  allegation,  like  every  other,  should  be  made 
with  reasonable  precision  and  exactness.  And  the  facts 
stated,  if  there  are  such,  to  show  the  county,  should  not  be 
repugnant  the  one  to  the  other.^ 

§  377.  stating  the  Comity  in  the  Margin.  —  It  is  believed  tO  be 

the  common  practice  in  all  our  States,  and  it  is  certainly  in 
some  of  them  and  in  England,  to  write  the  name  of  the  county 
in  the  upper  or  side  margin  of  the  indictment.  And,  says 
Chitty :  "  The  county  is  stated  in  the  margin,  thus,  — '  Middle- 
sex,' or  ^  Middlesex  to  wit,'  ^  but  the  latter  method  is  the  most 
usual."  ^  But  in  Virginia  the  court  held,  that,  if  an  in- 
dictment for  a  misdemeanor  states  the  name  of  the  county  in 

1  Ante,  §  860 ;  The  State  v.  Cotton,  in  the  United  SUtes  DLstrict  Court  for 

4  Fo8t.  N.  H.  148.  the  District  of  Massachusetts,  and  after 

^  The  State  v.  Williams,  4  Ind.  234 ;  the  name  of  the  district  in  the  margin 
Halsey  v.  The  State,  1  Southard,  824 ;  the  customary  "  ss."  was  omitted,  the 
The  State  t;.  Welker,  14  Misso^  898 ;  defendant's  counsel  olgected  that  there- 
Reg.  V.  O'Connor,  5  Q.  B.  16 ;  Searcy  fore  the  indictment  was  insufficient  It 
t;.  The  State,  4  Texas,  450 ;  The  State  did  not  become  necessary  for  the  court 
V.  Warren,  14  Texas,  406.  to  decide  upon  this  objection ;  but,  the 

s  United  States  v,  Wilson,  Bald.  78.  point  having  been  argued.  Story,  J. 

4  The  State  v.  Hardwick,  2  Misso.  observed,  that  the  objection  appeared 

226 ;  Jane  t;.  The  State,  8  Misso.  61.  to    him    to   be    without   foundation. 

ft  Instead  of  "  to  wit,"  the  abbrevi-  United  States  v.  Grush,  6  Mason,  290, 

ation   "  86."  is  in  some  of  our  States  802. 
used.    Where  there  was  an  indictment       *  1  Chit.  Crim.  Law,  194. 
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the  body  of  the  indictment,  this  is  sufficient  though  the  name 
18  left  blank  in  the  margin.^  And  it  seems  plain,  as  matter  of 
legal  principle,  that  the  rule  would  be  the  same  were  the  in- 
dictment for  felony ;  also,  that  this  is  sound  doctrine  in  all  of 
our  States.  Nowhere  are  things  of  form,  like  this,  regarded, 
where  the  true  substance  is  preserved.^ 

§  378.  County  in  Body  of  Indictment — Town,  &o^  without 

namins  CJounty.  —  Chitty  proceeds :  "  In  the  body  of  the  in- 
dictment also,  the  facts  should  in  general  be  stated  to  have 
arisen  in  the  county  in  which  the  indictment  is  preferred,  so 
that  it  may  appear  that  the  offence  was  within  the  jurisdiction 
of  the  court ;  and,  therefore,  if  a  parish.  Till,  or  otiier  place 
where  the  offence  or  part  of  it  occurred,  be  stated  without 
naming  the  county  in  the  margin,  or  expressly  referring  to  it 
by  the  words  ^  the  county  aforesaid,'  the  indictment  will  be 
defective."  ^  But  the  reason  why,  in  England,  it  is  not  suf- 
ficient to  mention,  for  example,  the  vill  in  which  an  offence 
was  committed,  without  adding  the  name  of  the  county,  is  be- 
cause, in  the  language  of  Holt,  C.  J.,  ^^  the  court  cannot  know 
where  it  [the  vill]  lies."  *  Yet  where  an  indictment  alleged 
the  facts  to  have  transpired  in  the  town  of  Cambridge,  without 
adding  the  name  of  the  county,  the  court,  in  this  particular 
instance,  held  the  allegation  to  be  sufficient ;  '^  for  Cambridge 
being  mentioned  in  several  acts  of  Parliament,  the  court  must 
take  notice  of  such  acts,  and  upon  such  a  return  will  intend 
that  Cambridge  is  in  the  county  of  Cambridge."  ^  In  most  of 
our  States,  perhaps  all  of  them,  the  divisions  of  the  counties 
into  townships,  where  there  are  such,  and  the  location  therein 
of  corporate  cities  and  the  like,  are  matters  of  public  law  where- 
of the  courts  take  judicial  cognizance,  so  that  the  exception  in 
England  constitutes  the  rule  with  us ;  it  being  sufficient  with 

^  Teflt  V,  Commonwealth,  S  Leigh,  cotLnt^  must  be  in  the  margin  of  the 

721 .    And  flee  Commonwealth  v.  Qoin,  record,  or  repeated  in  the  body  of  the  cap- 

6  Gray,  478.  tion.' "    2  Hale  P.  C.  166,  p.  480. 

^  In  Commonwealth  v.  Quin,  supra,  >  1  Chit.  Crim.  Law,  194.    And  see 

Metcalf,  J.  observed :  "  We  do  not  un-  Rex  v.  Hart,  6  Car.  &  P.  128. 

derstand  that  it  ever  was  necessary  to  ^  Rex  v.  Griepe,  1  Ld.  Raym.  266, 

insert  the  county  in  the  margin,  if  it  268. 

was  inserted  in  the  body  of  the  caption.  '  Rex  v.  Journeymen  Tailors,  8  Mod. 

liord  Hale  says,  and  it  is  so  stated  in  10, 12. 
many  books,  that  'the  name  of  the 
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US,  as  a  general  thing,  to  lay  the  offence  to  haye  been  com- 
mitted in  the  minor  locality,  and  the  court  will  judicially  know 
that  this  minor  locality  is  within  the  larger,  namely,  is  within 
the  county.^  But,  says  Parsons,  0.  J., "  when,  from  the  terms 
of  the  location  of  a  town  or  district  by  the  act  of  incorporation, 
we  cannot  conclude  that  the  whole  town  or  district  lies  in  one 
county,  then  the  indictment  ought  to  describe  the  offence  as 
committed,  not  only  in  such  town,  but  also  in  the  county  where 

1  The  State  v.  Powers,  25  Conn.  48;  a  county  at  the  finding  of  the  bill,  it  ia 

Vanderwerker  v.  People,  5  Wend.  630 ;  eufflcient,  without  setting  forth  in  what 

People  V.  Lafuente,  6  Cal.  202.    Par-  county  the  town  was  when  the  offence 

sons,  C.  J.  states  the  doctrine  thus :  was  committed.    The  State  v.  Jackson, 

"  In  England,  the  limits  of  the  several  89  Maine,  291.    In  Commonwealth  v. 

counties  and  parishes  are  not  ascer-  Springfield,  supra.  Parsons,  C.  J.-  in- 

tained  by  public  acts  of  Parliament,  the  timates  a  doubt,  whether,  in  capital 

records  of  which  are  remaining ;  but  felonies,  the  doctrine  of  our  text  will 

they  are  determined  by  ancient  usage,  prevail.    He  says :  "  In  indictments  for 

of  which  the  judges  cannot  judicially  capital  offences,  the  strictness  of  requir- 

take  notice.     The  case  is  different  m  ing  the  indictment  to  allege  the  offence 

Massachusetts.     Our    county    limits,  as  committed,  not  only  in  a  certain 

and  also  the  boundaries  of  our  several  town,  but  also  in  a  certain  county,  has 

towns,  are  prescribed  by  public  stat-  always  been  adhered  to ;  and,  in  favor 

utes,  of  which  we  are  bound  judicially  of  life,  the  court  perhaps  would  not 

to  take    notice.      When    from    these  feel  authorized  to  depart  from  the  an- 

limits  or  boundaries  it  appears   that  cient  rule.    Indeed,  in  all  cases  it  would 

every  part  of  any  town  is  in  the  same  be  prudent  [see  ante,  §  871]  for  those 

county,  of  that  fact  we  can  judicially  who  draw  indictments  to  adhere  to  tlie 

take  notice."  Commonwealth  t;.  Spring-  old  practice ;  because  there  are  towns 

field,  7  Mass.  9, 12.    And  see  The  State  which  do  not  lie  wholly  in  one  county, 

t7.  Palmer,  4  Misso.  458.    According  to  and   also  unincorporated   plantations, 

a  Tennessee  case,  while    the   record  the  locality  of  which  we  cannot  judi- 

should  show  the  offence  to  have  been  cially  know,"  p.  18.    In  Tennessee,  the 

committed  in  the  proper  county,  yet,  courts  deem  it  not  essential  that  the 

if  it  states  that  it  was  committed  in  a  indictment   should   lay  the  venue  so 

town,  wliich  a  public  law  recites  to  be  strictly  in  misdemeanors  as  in  felonies, 

in  a  county,  this  is  sufficient;  but  if,  Taylor  v.  The  State,  6  Humph.  286; 

since  the  passage  of  the  law,  the  bound-  SanderlLn  v.  The  State,  2  Humph.  816 ; 

aries  of  the  county  have  been  changed,  Thompson  v.  The  State,  6  Humph.  138. 

and  the  law  changing  them  does  not  It  is  believed,  however,  that  upon  the 

show  whether  the  town  is  left  within  points  discussed  in  the  text,  there  is  no 

the  old  county,  or  is  included  in  the  difference  between  the  indictment  for 

part  which  is  taken  off*,  the  court  can-  felony,  capital  or  not  capital,  and  for 

not  judicially  know  in  which  county  misdemeanor;  and  that,  while  the  ad- 

the   town  is  situated.     Hite  v.  The  vice  of  Parsons,  C.  J.  to  prosecuting 

State,    9    Yerfi:.     867.      The    offence  officers  is  good,  the  indictment  for  a 

charged,  it  was  held  in  Maine,  should  capital  felony  drawn  in  disregard  of  the 

appear  to  have  been  committed  in  the  advice  in  the  case  put,  is  also  good, 

county  named  in  the  indictment;  but,  And  see  as  to  this  distinction,  ante, 

if  it  alleges  its  commission  in  a  town  §  65,  821. 
named,  and  that  the  town  belonged  to 
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it  is  fonnd.  And  in  places  unincorporated  a  similar  certainty 
will  be  expected.''  ^  In  a  late  Massachusetts  case,  the  court 
held  the  verj  nice  point,  that,  where  a  complaint  before  a 
justice  of  the  peace  alleged  the  offence  to  have  been  committed 
"  at  West  Brookfield,"  instead  of  "  at  the  town  of  West  Brook- 
field,"  not  mentioning  the  county,  it  was  insufficient ;  because, 
said  the  judge,  ^^  it  does  not  appear  in  this  complaint  that  West 
Brookfield  ....  is  either  a  town  or  a  place  within  the  county 
of  Worcester."  ^  If  the  allegation  is,  that  the  defendant  com- 
mitted the  crime  "  at,"  instead  of  ^^  in  "  the  county,  it  is  suf- 
ficient. ^ 

§  379.  Ck>]itinued. — If  the  name  of  the  county  is  stated  in 
the  margin,  or  in  the  introductory  part  or  caption,  of  the 
indictment,  —  suppose  there  is  not  a  town  mentioned,  or  sup- 
pose there  is,  —  then,  if  in  the  proper  place  the  offence  is 
alleged  to  have  been  committed  ^'  in  the  county  aforesaid,"  this 
is  sufficient,  without  repeating  the  name  of  the  county.^  Or, 
if  there  are  more  counts  than  one,  and  the  place  is  mentioned 
in  the  first  count,  a  like  reference  in  the  subsequent  counts 
will  suffice.*    Ohitty  also  says :    "  Where  two   counties  are 

1  CommonwealUi  v.  Springfield,  sn-  trespass  was  committed,  was  "there 

pra,  p.  12.  situated  and  being/'  these  words  were 

<  Commonwealth  v.  Barnard,  6  Gray,  held  sufficiently  to  refer  to  the  county. 

48S.    See  Commonwealth  v.  Quin,  5  The  State  v.  Toleyer,  6  Ire.  452.    And 

Gray,  478 ;    Commonwealth  v.  Cum-  where  the  county  has  been  mentioned 

mings,  6  Gray,  487.  in  the  margin,  the  word  "  there,"  in 

>  Augustine  v.  The  State,  20  Texas,  the  body  of  the  indictment,  will  he 

460.  understood  as  referring   to  it.      The 

4  1  Chit.  Crim.  Law,  194;  Rex  v.  State  v.  Bell,  3  Ire.  £06.    See  Kennedy 

Kilderby,  1  Saund.  Wms.  ed.  808  and  r.  Commonwealth,  8  Bibb,  490.    It  is 

note;  Barnes o. The  State, 6 Terg.  186;  no  ground  for  a  motion  in  &rrest  of 

The  State  v.  Wentworth,  87  N.  H.  196 ;  judgment  on  an  indictment  for  selling 

The  State  v,  Ames,  10  Misso.  748  (see  liquor,  contrary  to  the  New  Hampshire 

the  earlier  case  of  McDonald  v.  The  statute,  that  the  indictment  does  not 

State,  8  Misso.  288;   and  in  the  still  charge  the  offence  to  have  been  com- 

earlier  case  of  The  State  v.  Cook,  1  mitted  within  the  county  where  the  in- 

Misso.  547,  the  contrary,  where  the  dictment  was  found,  in  any  more  direct 

county  was  named  only  in  the  margin,  form  than  by  describing  the  respondent 

was   distinctly   held);    The    State  v,  as  "of  the  city  of  Concord,  in  said 

Aisop,  4  Ind.  141 ;  The  State  v.  Shull,  county,"  and  arerring  that  the  sale 

8  fl^,  42.    See  The  State  v,  Conley,  was  made  at  said  Concord, — that  be- 

89  Blaine,  78.    So,  where,  in  an  indict-  ing  a  city  within  the  county.     The  ' 

ment  for  a  forcible  trespass,  the  name  State  v.  Shaw,  85  N.  H.  217.    See  The 

of  the  comity  was  mentioned  in  the  State  v.  Hopkins,  7  Blackf.  494. 
margin,  and  there  was  the  allegation       ^  Noe  v.  People,  89  111.  96. 
that  the  dwelling-house  on  which  the 
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to  be  bad  in  England,  would  now  be  deemed  in  both  countries 
to  be  good. 

§  381.  Indictment  by  Statute  out  of  the  County. —  We  have 
seen,^  that  there  are  some  statutory  provisions  under  which  an 
indictment  is  sometimes  found,  and  a  trial  is  had,  in  a  county 
other  than  the  one  in  which  the  offence  was  committed.  Chitty, 
speaking  of  this  class  of  statutes,  says :  ''  All  facts  within  the 
realm  should  be  laid  in  the  county  where  they  actually 
happened.  Thus,  in  case  of  murder,  if  the  stroke  or  poison 
be  given  in  one  county,  and  the  death  occur  in  another,  the 
fact  should  be  stated  according  to  their  actual  existence.  And 
in  prosecutions  on  the  Black  Act,  which  may  be  carried  on  in 
any  county,  it  is  usual  to  state  the  crime  to  have  been  com- 
mitted in  that  where  it  actually  occurred,  though  the  venue  be 
laid  in  any  county.  And  in  an  indictment  against  an  acces- 
sory, under  the  Statute  2  &  3  Edw.  6,  c.  24,  for  procuring  the 
commission  of  a  murder  in  another  county,  it  should  be 
averred,  according  to  the  fact,  that  the  principal  committed 
the  murder  in  the  county  where  it  was  actually  perpetrated."  * 
In  these  cases,  there  must  also  be  some  allegation  showing  a 
jurisdiction  in  a  county  other  than  that  in  which  the  offence 
is  thus  alleged  to  have  been  committed.  For  example,  the 
English  Statute  9  Geo.  4,  c.  31,  §  22,  provided,  that  a  person 
charged  with  polygamy  might  be  held  to  answer  ^'  in  the  county 
where  the  offender  shall  be  apprehended  or  be  in  custody,  as' 
if  the  offence  had  been  actually  committed  in  that  county  " ; 
and  it  was  under  this  statute  decided  to  be  necessary  for  the 
indictment  to  mention  the  fact  of  the  prisoner  having  been 
apprehended,  or  being  in  custody,  in  the  county  of  the  trial.' 

^  Ante,  §  68.  crimes  to  have  been  committed  there, 

3  1  Chit.  Grim.  Law,  195.    He  goes  in  order  to  show  the  admiralty  juriBdic- 

on,  in  this  place,  to  say  farther :  "  Of-  tion.    And  an  ofience  committed  in  a 

fences  committed  in  the  county  of  a  foreign  country  should  be  stated  to  have 

city  or  town  corporate,  and  indicted  in  been  committed  'in  parts  beyond  the 

the  county  next  adjoining  under  the  seas,  without  the  realm,'  though  it  is 

88  Geo.  8,  c.  62,  should  be  laid  to  have  said  that  it  may  be  laid  to  hare  been 

been  committed  in  the  county  of  the  committed  in  the  county  where  the  (>f* 

town ;  but  it  need  not  be  averred  that  fence  is  to  be  tried.'' 

the  county  where    the  indictment  is  *  Rex  v.  Fraser,  1  Moody,  407 ;  Beg. 

brought,  is  the  next  adjoining  county,  v.  Whiley,  2  Moody,  186, 1  Car.  &  K. 

So  indictments  for  offences  committed  160.     Where  a  prisoner  is  tried  for 

upon  the  high  seas  should  allege  the  forgery  in  the  county  where  he  is  in 
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So  likewise  it  was  held,  that  the  proof  of  the  apprehension 
must  be  by  the  production  of  the  warrant,  in  order  to  give  the 
court  jurisdiction.^ 

§  382.  Continaed.  —  Where,  hj  a  statute,  the  offence  may  be 
tried  in  the  county  next  adjoining  the  one  in  which  it  was 
committed,  there  is  no  need  for  the  indictment  to  allege  that  the 
county  is  next  adjoining.^  For,  plainly,  since  the  court  takes 
notice  of  the  geographical  divisions  of  the  State,  it  knows  what 
county  is  next  adjoining  another  one :  this  is  a  matter  of  law, 
and,  as  we  haye  seen,^  matters  of  law  need  not  be  set  out  in 
the  indictment.^    In  Massachusetts  a  statute  proTides,  that 

custody,  under  1  WiU.  4,  a  66,  §  26,  oonriction  or  acquittal  would  be  no  bar 
the  forgery  may  be  alleged  to  have  to  another  prosecution,  as  it  would  be 
been  committed  in  that  county,  and  impossible  to  determine  that  they  were 
there  need  not  be  any  averment  that  for  one  and  the  same  oflfence."    People 
the  prisoner  ia  in  custody  there.    But  v»  Dougherty,  7  Cal.  896,  898. 
this  comes  from  the  peculiar  language  ^  Rex  v.  Forsyth,  2  Leach,  4th  ed. 
of  the  statute.    Rex  v.  James,  7  Car.  826.     This  indictment  was  under  the 
k  P.  663.    An  indictment  on  Stat.  9  earlier  statute,  1  Jac.  1,  c.  11,  but  its 
Geo.  4,  c.  31,  §  7,  for  murder  com-  terms  do   not  differ   materially  from 
mitted   by  a  British  subject  abroad,  those  quoted  in  the  text.     According 
muat  arer,  that  the  prisoner  and  the  to   a  decision  in  one  of  the  Circuit 
deceased  were  subjects  of  her  Miyesty.  Courts  of  the  United  States,  it  is  not 
To  prove  the  allegation  as  to  the  pris-  usual  to  call  upon  the  government  to 
oner,  hia  own  declaration  is  evidence  offer  direct  evidence  to  prove  that  the 
to  go  to  the  jury,  and  it  will  be  for  defendant  was  first  apprehended  with- 
them  to  say,  whether  they  are  satis-  in  the  district  where  he  is  tried ;  and, 
.iled  that  he  is  in  fiict  a  British-bom  if  there  is  evidence  to  show  the  offence 
subject.    The  indictment  ought  not  to  to  have  been  committed  by  the  de- 
state  the  ofience  to  have  been  com-  fendant  in  a  ship  then  on  the  voyage 
mitted  at  "  Boulogne,  in  the  "kingdom  direct  to  B.,  a  port  in  the  district,  and 
of  France,  to  wit,  at  the  parish  of  St.  the  prisoner  is  in  custody  in  B.,  the 
Hary-le-Bow,  &c. ; "  and,  it  being  so  on  jury  is  warranted  in  finding  the  fact 
abiil  presented,  tlie  court  directed  the  that  he  was  first  brought  into  B.  United 
London  venue  to  be  struck  out  before  States  v.  Mingo,  2  Curt.  C.  C.  1. 
the  biU  was  found  by  the  grand  jury.  >  Rex  v.  Goff,  Russ.  &  Ry.  179. 
Bex  9.  Helaham,  4  Car.  &  P.  894.     In  >  Ante,  §  829. 
California  it  was  held,  that  an  indict-  *  Perhaps  Reg.  v,  Jones,  2  Car.  &  E. 
ment  for  an  ofience  6ommitted  on  board  166,  1  Den.  C.  C.  101,  proceeded  in 
an  inland  steamer,  the  trial  being  had  part  on  this  principle.    According  to 
in  the  county  where  is  the  terminus  of  this  case,  which  was  decided  under  a 
the  route,  must  allege   all  the   fiicts  statute,  it  is  suflicient,  in  an  indictment 
neoessary  to  give  this  special,  statutory  preferred  at  the  assizes  for  a  felony 
jnrisdiction.    "  If,"  said  Murray,  C.  J.  committed  on  the  high  seas,  to  allege 
"  tiiese  allegations   can  be  dispensed  that  the  offence  was  committed  on  the 
with,  then  the  defendant  might  be  in-  high  seas,  without  adding  that  it  was 
dieted,  tried,  and  convicted,  in  every  committed  within  the  jurisdiction  of 
county  through  which  a. vessel  might  the  admiralty. 
pass  in  making  her  voyage,  and  one 
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<^  an  offence  committed  on  the  boundary  of  two  counties,  or 
within  one  hundred  rods  of  the  dividing  line  between  them, 
may  be  alleged  in  the  indictment  to  have  been  committed,  and 
may  be  prosecuted  and  punished,  in  either  county."  And  this 
statute  is  construed  to  apply  as  well  to  complaints  before 
justices  of  the  peace  as  to  indictments.  And  where  a  prose- 
cution was  carried  on  in  the  county  of  Worcester,  and  the 
allegation  was,  that  the  defendant  committed  the  offence  at 
Milford,  in  said  county,  but  the  proof  was,  that  he  comntiitted 
it  at  HoUiston  in  the  county  of  Middlesex,  within  one  hundred 
rods  of  the  boundary  line  between  the  two  counties,  the  pro- 
ceeding was  sustained.^ 

§  388.  Allegation  of  the  State.  —  It  is  customary,  in  the 
United  States,  to  write  the  name  of  the  State  in  the  margin  in 
connection  with  the  name  of  the  county.  But  there  is  no  need 
the  name  of  the  State  should  appear,  either  in  the  margin,  or 
in  any  other  part  of  the  indictment.^ 

§  884.  Remaining  Points  :  — 

The  ihridence.  —  The  remaining  point  to  be  mentioned  in  this 
chapter  is,  that,  while  it  is  necessary  for  the  indictment  to  state 
the  county  in  which  the  offence  was  committed,  the  proof  must 
also  affirmatively  sustain  tliis  allegation.^  There  are  various 
questions  of  presumptive  evidence  connected  with  this  proposi- 
tion ;  but  it  is  deemed  best  to  leave  their  discussion  for  other 
parts  of  these  volumes,  merely  referring  here  to  some  of  the 
authorities.^ 

1  Commonwealth  v,  Gillon,  2  Allen,  Searcy  v.  The    State,  4  Texas,  460. 

602.  This  doctrine  extends  as  well  to  mis- 

s  The  State  v,  Jordan,  12  Texas,  demeanors  as  to  felonies.    Snjder  v. 

205;   The  State  v.  Lane,  4  Ire.  118;  The  State,  6  Ind.  194.    A  new  trial 

Mitchell  V.  The  State,  8  Terg.  614;  may  be  awarded  for  want  of  proper 

Kirk  i;.  The  State,  6  Misso.  469 ;  Com-  proof  of  the  venue.    Holeman  r.  The 

monwealth  v.  Quin,  6  Gray,  478;  The  State,  18  Ark.  105;  Ewell  v.  The  State, 

State  r.  Wentworth,  87  N.  H.  196.  6  Yerg.  864;  Hoover  r.  The  State,  1 

s  Moody  V,  The  State,  7  BUckf.  424 ;  West  Va.  886.     A  special  verdict,  to 

Gordon  r.  The  State,  4  Misso.  875;  The  sustain  a  judgment,  must  find  in  what 

State  V.  Lamb,  28  Misso.  218;  Henry  county  the  offence  was  committed.  Rex 

V.  The  State,  86  Ala.  268 ;  Green  v.  The  v.  Hazel,  1  Leach,  4th  ed.  868. 
State,  41  Ala.  419;  Yates  r.  The  State,        «  Rex  v.  Crocker,  2  Leach,  4th  ed. 

10  Yerg.  649 ;  Mitchum  r.  The  State,  987 ;  Russ.  &  Ry .  97 ;  Rex  v.  Pirn,  Russ. 

11  Ga.  615;  Brown  v.  The  State,  27  &  Ry.  425;  Rex  v.  Parkes,  2  East  P. 
Ala.  47 ;  Huffman  v.  The  State,  28  Ala.  C.  968,  992 ;  Held  v.  The  State,  20  Ga. 
48;  Spaight  v.  The  State,  29  Ala.  82;  681;  Johnson  v.  The  State,  85  Ala. 
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§  385.  statutes  diBpenfilng   wlA  the  Allegation    of    Place  — 

Conatitationaiiiy.  —  We  haTo  seen,^  that,  by  the  present  statu- 
tory law  of  England,  a  general  statement  of  the  yenue  in  the 
margin  is  all  the  allegation  of  place  which,  as  a  general  rule, 
is  required  in  the  indictment ;  and,  in  some  of  our  States,  there 
are  statutes  more  or  less  like  this  one.^  It  is  believed  that,  in 
none  of  these  statutes,  is  there  an  attempt  to  dispense  with  the 
proQf  of  the  place ; '  but  in  some  of  them  the  provision  is  dis- 
tinct that  the  place  need  not  be  alleged.  Thus,  in  Alabama, 
the  words  are,  ^^  It  is  not  necessary  for  the  indictment  to  allege 
where  the  offence  was  committed,  but  the  proof  must  show  it 
to  have  been  within  the  jurisdiction  of  the  cdunty  in  which  the 
indictment  is  preferred."  ^  And  we  have  seen^  that  the  Ala- 
bama court  has  held  this  provision  to  be  constitutional.  In  the 
cases,  however,  in  which  it  was  so  laid  down,  the  venue  was,  in 
fact,  stated  in  the  margin,  according  to  the  requirements  of  the 
English  statute.  It  is  very  odd  to  provide,  by  statute,  that  a 
thing  need  not  be  alleged,  and  yet  direct  that  it  shall  be  proved.® 
And,  in  reason,  if  it  is  constitutional  for  a  statute  to  dispense 
with  the  allegation,  it  must  be  equally  so  for  it  to  dispense  with 
the  proof.  Then,  if  an  offence  is  shown,  and  it  appears  also  to 
have  been  committed  in  another  county,  this  ought  to  satisfy 
the  allegation.  Some  of  our  constitutions  would  be  violated  by 
this ;  ^  others,  perhaps,  would  not.  But  let  us  not  undertake 
to  eliminate  the  question  further.® 


CHAPTER  XXVn. 

THE  ALLEGATION  AND  PROOF  OF  THE  TIME  OF  THE  OFFENCE. 

§  386.  General  Dootrine. —  Says  Starkie:  ''The  averment  of 
place  is  partly  substantial  and  partly  formal ;  substantial,  since 

S70 ;  Henderson  v.  The  State,  14  Texas,       ^  Noles  v.  The  State,  supra. 
808.  «  Ante,  §  106. 

^  Ante,  §  d68.  *  And  see  the  chapter  commencing 

«  Ante,  §  106,  870,  note.  ante,  §  77. 

«  Wickham  p.  The  State,  7  Cold.       1  Ante,  §  50,  64. 
525 ;  Noles  v.  The  SUte,  24  Ala.  672,       »  And  see  post,  §  886. 
679. 
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it  shows  the  offence  to  have  been  committed  within  the  jurisdic- 
tion of  those  who  inquire  into  it,  and  formerly  it  was  essential 
to  the  procuring  of  a  jury  to  be  returned  from  the  neighbor- 
hood ;  formal,  because  it  is  satisfied  by  proof  of  the  commission 
of  the  offence  within  the  county,  without  regard  to  the  particular 
vill  stated  in  the  indictment.  The  averment  of  time  is  alto- 
gether formal,  since  it  is  unnecessary  to  prove  the  offence  to 
have  been  committed  at  the  time  alleged  in  the  indictment, 
unless  some  time  be  limited  for  the  prosecution,  or  time  itself 
be  material  to  the  constitution  of  the  offence.  These  averments 
therefore  convey,  in  general,  little  information  either  -to  the 
defendant  or  his  judges.  It  is,  nevertheless,  a  general  rule, 
that  the  time  and  place  ^  of  every  material  fact  must  be  plainly 
and  consistently  alleged ;  and  such  a  degree  of  precision  does  the 
law  exact  in  this  respect,  that  any  uncertainty  or  incongruity  in 
the  description  of  time  and  place  will  vitiate  the  indictment."  ^ 

§  887.  Must  aUege  a  Day  Certain  —  XTsiiaUy,  ozily  One  Day  — 

Not  Repugnant  —  Statutes.  —  Every  indictment,  therefore,  must 
allege  a  day  and  year  certain  on  which  the  offence  was  com- 
mitted.^ This  is  the  common-law  rule  prevailing  in  most  of  our 
States ;  though  there  are  States  in  which  statutes  have  made  the 
allegation  of  time  unnecessary,  or  permitted  it  to  be  less  specific/ 
Where  the  common-law  doctrine  prevails,  any  repugnancy  or 
uncertainty  as  to  the  time  renders  the  indictment  bad.^  There 
fore  if  the  indictment  states  two  days  on  which  the  single  crim- 
inal act  was  done,  leaving  it  doubtful  which  day  is  meant,  or 
making  it  plain  that  both  days  are,  which  would  create  a  repug- 
nancy, it  cannot  be  sustained.^    Thus,  where  the  time  was 

1  6  T.  R.  620;  2  Hawk.  P.  C.  c.  25,  «  The  State  v.  Stnmbo,  26  Misso. 
§  77 ;  F.  Ind.  20 ;  Dyer,  164 ;  2  Hale  806 ;  The  State  v.  Magrath,  19  Misao. 
P.  C.  177.  678 ;  People  i;.  Littlefield,  6  Cal.  866  ; 

2  1  Stark.  Crim.  PL  2d  ed.  64.  People  v.  KeUy,  6  Cal.  210 ;  The  State 
s  Rex  V.  HoUond,  6  T.  R.  607 ;  Rex    v.  Sam,  2  Der.  667  ;  post,  §  890. 

V.  Mason,  2  Show.  126 ;  Anonymous,       ^  'The  State  v.  Hardwick,  2  Misso. 

Lofft,  228;  Roberts  v.  The  State,  19  226 ;  Jane  v.  The  State,  8  Misso.  61. 
Ala.    526 ;     The    State   v.  Baker,  84       *  Thus,  a  complaint  which  alleges, 

Maine,  62;   Erwen  v.  The  State,  18  that  the  defendant  "on  the  28d  and 

Misso.  806 ;  The  State  v.  Hanson,  89  29th  days  of  July,  1862,  did  sell  a 

Maine,  887  ;  The  State  v.  Beckwith,  1  quantity  of  spirituous  liquor,  to  wit,  1 

Stew.   818;    The   State  v.  OfTutt,  4  gill  of  brandy,"  charges  only  one  sale, 

Blackf.  856;   The  State  v.  Roach,  2  and  is  insufficient  in  law,  because  it  does 

Hayw.  862.  not  state  the  time  with  adequate  cer- 
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CHAP.  XXVn.]      ALLEGATION  AND  PROOF  OF  TIME.  §  888 

stated  to  be  "on  the  thirtieth  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  one,  and  in  the  XXY. 
[instead  of  XXYI.]  year  of  the  Independence  of  the  State," 
the  allegation  was  held  to  be  fatally  defective.^ 

§  888.  One    Day    adequately    AUeged  —  Other    Days     inade- 

qiiateiy. — It  is  to  be  observed,  that  we  are  not  now  speaking  of 
continuing  offences,  properly  laid  under  a  continibando^  to  be 
considered  by  and  by.^  Though  the  offence  is  in  its  nature 
committed  on  a  single  day,  and  not  continuing,  if  the  indict- 
ment charges  that  the  defendant  did  the  criminal  act  on  a  day 
which  it  mentions,  and,  in  general  terms,  on  divers  other  days, 
without  specifying  the  others,  the  latter  clause,  being  in  itself 
iMi  insufficient  allegation  of  time,  may  be  rejected  as  surplus- 
age.^ Thus,  where  the  averment  was,  that  the  defendants,  to 
use  the  words  of  the  report,  on  ^^  such  a  day,  et  diverais  aliis 
diebus  et  vicUms  tarn  antea  quam  posteaj  keep  a  common  gaming 
house,"  this  was  held  to  be  a  good  allegation  of  keeping  the 
house  on  the  one  day  mentioned.  True,  in  this  particular  case, 
"  more  days  might  have  been  laid ;  ^  but  the  time  is  so  uncer- 
tain as  to  all  but  one  day  that  only  forty  shillings  are  recov- 
erable." ^  And  where  an  indictment  sets  out,  that  the  defendant 

Uinty.  Commonwealth  v.  Adams,  1  without  a  license,  the  objection  was 
Gray,  481.  And  see  The  State  v,  taken,  that,  in  the  words  of  the  judge. 
Temple,  88  Vt.  87.  "  the  complaint  did  not  specify  the 
^  The  State  v.  Hendricks,  Confer-  days  upon  which  the  alleged  sales 
ence,  869.  In  an  English  case,  there  were  made  with  sufficient  precision  to 
was  an  indictment  found  at  the  sum-  warrant  the  proof."  The  allegation  in 
mer  assizes  in  the  Jirst  year  of  the  the  complaint  was,  that  the  defendant 
reign  of  George  IV.  It  charged  that  sold  the  liquors  "  on  the  6th,  7th,  8th, 
the  prisoner  committed  the  offence  on  and  9th  days  of  June,  and  for  thirty 
the  20th  day  of  July,  in  the  fourth  year  days  previous  to  said  6th  of  June,  and 
of  the  reign  of  King  George  the  on  each  and  every  of  said  days,"  and 
Fourth,  against  the  peace  of  our  lord  it  was  held  to  be  sufficient  to  warrant 
the  now  king;  and  the  judges  held,  the  proof  of  any  sales  within  that 
that  the  words  ''fourth  year  of  the"  period.  Mayor  of  New  York  v.  Ma- 
might  be  rejected  aa  surplusage ;  be-  son,  4  £.  D.  Smith,  142, 149. 
cause,  they  said,  "  the  words  '  agamst  ^  Post,  §  898  et  seq. 
the  peace  of  our  lord  the  now  king '  '  People  v.  Adams,  17  Wend.  476  ; 
showed  the  mistake  was  in  the  year.  Cook  v.  The  State,  11  Ga.  68 ;  Com- 
and  not  in  the  reign."  Rex  v.  Gill,  monwealth  v.  Pray,  18  Pick.  369 ;  The 
Buss.  &  Ry.  481.  In  a  New  York  State  v.  Woodman,  8  Hawks,  884. 
penal  cause,  where  different  rules  pre-  See  Nichols's  Case,  7  Grat.  689. 
Tail  from  those  which  govem  indict-  ^  See  post,  §  897. 
menta  at  the  common  law,  on  a  com-  ^  Rex  v,  Dixon,  10  Mod^  886,  887, 
plamt  for   selling   spirituous  liquors  888. 
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sold  liquors  without  license  on  a  day  which  it  mentions,  and  at 
divers  times  between  this  day  and  the  finding  of  the  bill,  it  is 
sufficient ;  because  the  inadequate  allegation  of  other  days  may 
be  rejected  as  surplusage.^  But  where  a  count  in  an  indicts 
ment  for  incest  alleged,  that  the  defendant  committed  the  crime 
on  the  twentieth  day  of  September,  in  a  year  specified,  and  on 
divers  other  days  and  times  between  that  day  and  the  ninth  day 
of  December  in  a  subsequent  year  specified,  it  was  held  to  be 
insufficient.^  Here  there  were  at  least  two  distinct  days  ade- 
quately set  out,  and,  whatever  might  be  said  of  the  rest,  cer- 
tainly the  allegation  of  neither  of  these'  could  be  rejected  as 
surplusage.^ 

§  889.  Methods  of  Stating  thd  Day.  —  Some  points  have  been 
mentioned  in  another  chapter,  showing  by  what  words  the 
day  may  be  designated.^  According  to  the  doctrine  there  laid 
down,  the  terms  denoting  the  year  should  be  accompanied  by 
the  words  "  the  year  of  our  Lord,"  ^  or  at  least  by  the  word 
^^  year,"  or  the  letters  A.  D.,  to  indicate  what  is  meant.  In 
North  Carolina,  however,  wh6re  the  expression  was,  ^^  on  the 
third  day  of  August,  eighteen  hundred  and  forty-three,"  not 
even  the  word  ^' year  "or  its  equivalent  being  used,  it  was  held, 
that,  although  this  defect  would  have  been  fatal  at  the  common 
law,  it  was  cured  by  the  act  of  Assembly  of  1811.^    Where  the 

1  The  State  v.  Munger,  16  Vt.  290.  charge  of  making  a  particular  sale  on 
Sometimes  questions  of  this  sort  come  the  day  specifically  mentioned.    Corn- 
before  the  tribunals  presenting    nice  monwealth   v.    Bryden,  9  Met.   187. 
shades  of  distinction ;  but  the  tendency  See  also,  on  rejecting  the  words,  "  di- 
of  the  decisions  is  to  sustain  the  indict-  yers  days/'  &c.,  as  surplusage,  United 
ment  wheneyer  it  can  be  reasonably  States  v.  La  Caste,  2  Mason,  129, 140; 
done.    In  one  case  the  indictment  al-  post,  §  896,  897. 
leged,  that  the  defendant,  on  a  day  and  *  The  State  v.  Temple,  88  Yt  87. 
at  a  place  named,  "and  there  on  diyers  '  Post,  §  482. 
other  days  and    times,  between    the  *  Ante,  §  846. 
first  day  of  January  last  and  the  first  fi  Whitesides  v.  People,  Breese,  4. 
Monday  of  May,  did  presume  to  be  But  see  post,  §  890. 
and  was  a  retailer,  and  seller  of  wine,  ^  The    State   v.  Lane,  4  Ire^.  113. 
rum,    brandy,   and    other    spirituous  And    see    The   State  v.  Bartlett,  47 
liquor,"  &c. ;   and  then  it  went  on  to  Maine,  888.    In  England,  the  allega- 
ayer,  that  the  defendant   **  did   then  tion  of  time  being,  "  In  the  tenth  year 
and  there "  make  a   particular   sale,  of  our  Soyereign  Lady  Queen  Victo- 
which  it   specified.     Upon   this    the  ria,"  the  Court  of  Exchequer  Chamber 
court  held,  that  the  general  allegation  held,  that,  by  Stat.  7  Geo.  4,  c.  64,  §  20, 
of  time,  with  what  follows  about  being  this  was  no  g^und  of  error.    Broome 
a  seller,  &c.,  might  be  rejected  as  sur-  v,  Reg.  12  Q.  B.  884. 
plusaj^e;    leaying    a    good    separate 
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allegation  was,  that  the  offence  was  committed  on  a  specified 
*'day  of  September  now  past,^*  it  was  held  to  be  insufiicient; 
because,  neither  by  its  terms,  nor  by  any  reference  to  other 
things,  did  it  specify  the  year,  since  every  September  which  has 
been,  is  now  past.^ 

§  890.  Conttnned. — Where  the  time  is  set  down  as  "  on  or 
about "  the  day  mentioned,  the  allegation  is  insufficient.^  Yet 
in  some  of  the  States  there  are  statutes  by  force  of  which  this 
form  becomes  adequate.^  Thus  in  Indiana  it  is  provided,  ^'  that 
the  precise  time  of  the  commission  of  an  offence  need  not  be 
stated  in  the  indictment  or  information  ;  but  it  is  sufficient  if 
shown  to  have  been  within  the  Statute  of  Limitations,  except 
where  the  time  is  an  indispensable  ingredient  in  the  offence." 
And  under  this  statute  the  words  ''  or  about,"  in  a  case  like 
this,  were  rejected  as  surplusage.^  In  Connecticut,  without  the 
aid  of  a  statute,  the  words  and  figures  '^  on  or  about  the  24th 
day  of  May,  1847,"  were  held  to  be  sufficient  in  the  complaint 
of  a  grand  juror  before  a  justice  of  the  peace  for  a  violation  of 
the  statutes  regulating  the  sale  of  intoxicating  liquor.^  And 
the  same  doctrine  has  been  extended  to  the  ordinary  proceeding 
by  information  before  the  higher  courts.^ 

§  891.  CoUeoting  Time  from  Whole  AUegatdon. — ^^But,"  says 

Starkie,^  "  the  indictment  will  be  good  if  the  day  and  year  can 


1  Commonwealth  v.  Griffin,  8  Cush.  serred,  as  has  been  generally  adopted 

528.    Where  the  daj  was  mentioned  in  indictments  and  informations.     A 

as  the  ''first  March/'  instead  of  the  complaint  by  a  town  grand  juror,  a 

"first  daj  of  March,"  the  court  ob-  prosecuting    officer    unknown  to  the 

serred,  that  this  "  might  be  suffered  to  common  law,  has  not  been  regarded 

pass."    Simmons  v.  Conmionwealth,  1  by  us  in  the  same  light  as  an  indict- 

Rawle,  142.  ment  or  an  information  filed  by  the 

*  United  States  v.  Crittenden,  Hemp.  State's  Attorney ;  and,  although  such 
61.  a  proceeding  ought  to  be  reasonably 

'  Cokely  r.  The  State,  4  Iowa,  477 ;  certain  and  definite  in  its  specifications 

People  V.  Aro,  6  Cal.  207  ;  ante,  §  887.  of  crimes,  yet  we  do  not  see  that  the 

*  Hampton  v.  The  State,  8  Ind.  886 ;  cause  of.  truth  and  justice  will  be  pro- 
Hardebeck  r.  The  State,  10  Ind.  469.  moted    by   requiring    here    technical 

ft  Rawson  v.  The  State,  19  Conn,  niceties  of  no    practical   importance, 

292.    Said  Church,  C.  J. :   **  We  are  which  the  force  of  precedent  alone  has 

not  informed,  that,  in  proceedings  be-  introduced  into  higher  and  more  solemn 

fore  justices  of  the  peace  and  police  modes  of  prosecution."     p.  296,  297. 

magistrates,  either  in  England  or  else-  See  post,  §  896  and  note, 

where,  for  the  violation  of  statute  reg-  *  The  State  v.  Tuller,  84  Conn.  280, 

ulations  merely,  the  same  precision  of  294. 

form  has  ever  been  required  or  ob-  ^  1  Stark.  Crim.  PI.  2d  ed.  66. 
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be  collected  from  the  whole. statement,  though  they  be  not 
expressly  averred ;  as  where  the  time  of  the  caption  of  the 
indictment  is  stated,^  and  the  offence  is  laid  to  have  been  com- 
mitted primo  die  post  Poach.,  ulL^  So  an  indictment  laying  the 
offence  on  the  Thursday  after  the  day  of  Pentecost,  in  such  a 
year,  is  good.^  So  if  it  lay  it  to  have  been  committed  on  the 
10th  of  March  lait,  if  the  year  can  be  ascertained  by  the  style 
of  the  sessions  before  which  the  information  was  taken."  ^  In 
Massachusetts,  a  complaint  before  a  justice  of  the  peace  alleged 
the  offence  to  have  been  committed  ^^  on  the  third  day  of  June, 
instant.''  It  had  no  other  date ;  but  the  jurat,  indorsed  upon 
it,  was  ^'  Bristol,  ss.  Received  and  sworn  to  on  the  fourth  day 
of  June,  A.  D.  1855,  before  said  court."  Thereupon  it  was 
held,  that,  as  the  year  of  making  the  complaint  did  not  appear, 
but  only  the  year  when  it  was  received  and  sworn  to,  there  was 
nothing  to  which  the  words  *^  the  third  day  of  June,  instant," 
could  refer,  wherefore  the  allegation  of  time  was  insufficient.^ 

§  892.  Oflfencefl  oonstitated  by  Acts  done  on  Different  Dayo. — 
There  are  some  offences  which  cannot,  in  their  nature,  be  com- 
mitted by  a  single  act ;  and  there  are  other  offences  which  may 
be  constituted  by  a  succession  of  acts  performed  at  different 
times,  or  may  not,  according  to  their  circumstances,  or  accord- 
ing as  the  pleader  may  choose  to  view  them.  Of  course,  when 
these  offences  are  set  out  in  the  indictment,  there  are,  or  there 
may  be,  more  days  than  one  mentioned  in  which  the  successive 
acts  were  done.  Not  to  speak  of  the  familiar  instance,  where, 
in  an  indictment  for  murder,  the  day  of  the  stroke  and  the  day 
of  the  death  must  both  be  laid,^  there  occurred  the  following 
case:  an  indictment  charged,  that  the  defendant  caused  the 
death  of  his  wife  by  a  series  of  beatings,  the  first  upon  the  25th 
of  September,  1852,  the  second  on  the  26th  of  the  same  month, 
the  third  on  the  3d  of  October,  and  the  fourth  on  the  4th  of 
October ;  then  it  stated  the  death  to  have  taken  place  on  the 

^  Ante,  §  879 ;  Jncobs  v.  Common-  '  Commonwealth  v,  Hatton,  5  Gray, 

wealth,  5  S.  &  B.  816.  89.    See  Commonwealth  o.  Blake,  12 

^  Com.  Dig.  Indictment,  G.  2. ;   2  Allen,  188.     And  see  the  discussion, 

Hawk.  P.  C.  c.  26,  §  78.  ante,  §  879. 

»  7  H.  6,  89.  •  1  Chit.  Crim.  Law,  222. 

«  Lamb.  b.  4,  c.  6,  f.  491 ;  2  Hawk. 
P.  C.  c.  26,  §  78. 
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last-mentioned  day.  The  court  held  the  indictment  to  be  good ; 
because,  said  Shaw,  C.  J.,  ^^  murder  may  be  committed  in  the 
manner  set  forth.  It  is  unusual,  but  we  cannot  say  it  is  impos- 
sible." ^  "  Nor  is  it,"  says  Chitty,^  "  in  homicide  alone  that 
distinct  periods  must  be  laid  for  the  commission  of  particular 
acts ;  for  it  has  been  holden,  that  a  sheriff's  return  of  a  rescue, 
as  well  as  indictment  for  that  offence,  is  bad,  without  showing 
the  day  and  year  both  of  the  arrest  and  the  rescue,  and  that  the 
time  of  the  latter  is  not  sufficiently  shown  by  showing  that  of 
the  former.^  And  where  an  indictment  for  a  rescue  sets  forth, 
that  a  third  person  at  a  certain  time  and  place  committed  a 
felony  for  which  the  officer  took  and  arrested  him,  and  in  his 
%afe  custody  then  and  there  had  and  kept  him,  it  is  doubtful 
whether  it  be  not  insufficient ;  because  no  time  of  the  arrest  is 
charged  in  the  same  sentence,  and  it  is  not  clear  whether  the 
time  of  the  custody  can,  by  force  of  the  conjunction,  be  applied 
to  the  arrest,  but  the  contrary  seems  to  be  the  better  opinion."  ^ 
§  393.  Conlinning  Ofienoes  —  Continnando  —  Nuisances  — 
Abatement  —  There  are  some  offences  which  are  continuing 
from  day  to  day  ;  and,  if  they  had  a  beginning,  they  had  not, 
at  the  time  the  indictment  was  found,  an  end.  Such,  for 
instance,  is  the  erection  of  a  nuisance  on  a  public  way.  The 
guilty  person  may  be  indicted  for  the  single  act  of  erecting  the 
nuisance ;  when  the  indictment  properly  sets  out,  that  the 
defendant,  on  a  day  which  it  names,  committed  the  offence. 
But  if,  the  nuisance  still  remaining,  the  prosecutor  desires  to 
have  judgment  against  the  defendant  for  its  abatement,  he  adds 
to  the  allegation  of  the  day  of  its  erection  what  in  legal  phrase 
is  termed  a  continuando.  And,  without  the  continuandoy  there 
can  be  no  judgment  for  the  abatement  ^ 

§  394.  Continnando,  continued  — Divers  Days    and  Times. — 

1  Commonwealth    v.    Stafford,    12  and  its  existence  down  to  the  time  of 

Cosh.  619.  taking  the  inquisition ;  it  was  so  stated 

s  1  Chit.  Crim.  Law,  222.  in  Hex  v.  Fappineau,  2  Stra.  686,  et 

s  2  Hawk.  P.  C.  c.  25,  §  77 ;  Dyer,  adhue  exittit ;  and  in  such  cases  the 

164  6;  contra,  2  Bulst.  208.  judgment  should  be,  that  the  nuisance 

4  Dyer,  164 ;  and  see  8  P.  Wms.  484,  be  abated.    But  in  this  case  it  does  not 

497 ;  Russ.  &  By.  276.  appear  in  the  indictment  that  the  nui- 

*  Rex  V.  Stead,  8  T.  R.  142.    Lord  sance  was  then  in  existence,  and  it 

Eenyon,  C.  J.  observed :  **  When  a  de-  would  be  absurd  to  give  judgment  to 

fendant  is  Indicted  for  an  existing  nui-  abate  a  supposed  nuisance  which  does 

tance,  it  is  usual  to  state  the  nuisanoe  not  exist."   p.  144. 
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There  is  no  uniform  set  of  words  necessary  to  constitute  a  conr 
tinuando.  Chitty  gives  us,  in  an  indictment  for  a  nuisance  to 
a  public  way,  the  following.  After  alleging  the  setting  up  of 
the  nuisance  on  a  day  mentioned,  it  proceeds  to  aver,  that  the 
defendants,  ^'  from  the  said  day  until  the  day  of  the  taking  of 
this  inquisition,  &c.,  unlawfully  and  injurionsly  did  keep,  main- 
tain, and  continue,  and  still  do  keep,  maintain,  and  continue  " 
the  same.^  In  civil  pleadings  the  continuando  was  formerly 
considerably  employed ;  and  in  Jacob's  Law  Dictionary  the 
word  is  thus  defined :  ^^  A  word  used  in  a  special  declaration 
of  trespass,  when  the  plaintiff  would  recover  damages  for  sev- 
eral trespasses  in  the  same  action  ;  and,  to  avoid  multiplicity 
of  suits,  a  man  may  in  one  action  of  trespass  recover  damages 
for  mtiny  trespasses,  laying  the  first  to  be  done  with  a  contimir 
aiido  to  the  whole  time  in  which  the  rest  of  the  trespasses  were 
done."  ^  There  were  several  nice  distinctions  as  to  when  a 
continuando  might  be  resorted  to  ;  and  when,  instead  of  this, 
the  trespass  must  be  alleged  to  have  been  committed  *^on 
divers  days  and  times  "  between  a  particular  day  and  another, 
or  the  day  of  the  commencement  of  the  suit.  At  length, 
the  contimiando  was  entirely  dropped  in  practice,  though  the 
pleader  might  resort  to  it  if  he  chose,  and  instead  of  it  the 
other  mode  of  allegation  just  mentioned  was  used  wherever 
the  continuando  had  been  deemed  proper.^ 

§  395.  Continned.  —  In  the  criminal  law,  as  we  have  just 
seen,  the  continuando  is  still  used  ;  also  the  other  form,  '^  on 
divers  days,"  &c.,  is  frequently  employed.  Whether  the  latter 
would  be  always  held  to  supply  the  place  of  the  continuando^  it 
is  perhaps  not  safe  to  stete.  The  books  contain  precedents  in 
which  both  forms  are  blended.^  And  what  adds  somewhat  to  the 
confusion  is,  that  often  in  the  opinions  of  modern  judges  each 
form  is  in  ite  turn  spoken  of  under  the  one  name  continuando. 

§  396.  Between  Two  Days.  —  Starkie  ^  says,  ^^  It  has  been 

^  8  Chit.  Crim.  Law,  612.  defendant,  on  a  day  mentioned,  "and 

^  Jacob  Law  Diet.  Ut.  Continuando.  on  divers  other  days  and  times,  as  well 

*  Goold  Pi.  c.  8,  §  86-96;  1  Saund.  before  as  afterwards*,"  committed  the 

Wms.  Ed.  24,  note.  nuisance,  "  and  the  same  nuisance  so  as 

^  Thus,  in  8  Bum's  Justice,  28th  ed.  aforesaid  done,  doth  yet  continue  and 

1104,  we  have  a  general  form  of  an  in-  suffer  to  remain." 

dictment  for  nuisance  alleging,  that  the  ^1  Stark.  Crim.  PI.  2d  ed.  66,  66. 
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adjudged  sufficient  in  a  conviction/'  a  matter  which  proceeds 
on  somewhat  different  principles  from  an  indictment,  ^'  to  allege 
the  offence  to  have  been  committed  in  the  interval  between 
two  days  specified.'*  *  But,  he*  adds :  "  An  information  charg- 
ing the  defendant  with  having  been  guilty  of  divers  extortions, 
during  a  specified  time,  was  deemed  to  be  insufficient  on  mo- 
tion in  arrest  of  judgment ;  ^  and  the  court  said,  it  might  as 
well  be  said  an  indictment  for  battery  would  be  good,  setting 
forth  that  the  defendant  beat  so  many  of  the  king's  subjects 
between  such  a  day  and  such  a  day,  as  that  the  principal  in- 
dictment was  good."  Indeed  we  have  already  seen,^  that,  ac- 
cording to  other  authorities,  such  a  general  allegation  is  void 
in  an  indictment ;  whence  it  is,  that,  if  besides  this  it  contains 
a  specific  mention  of  a  day  on  which  the  offence  was  commit- 
ted, the  general  matter,  thus  inadequately  set  out,  may  be  re- 
jected as  surplusage.  Hawkins  states  this  collection  of  points 
thus :  '^  If  an  indictment  charge  a  man  with  having  done  such 
a  nuisance  such  a  day  and  year,  i&c,  and  on  divers  other  days, 
it  is  void  only  as  to  the  facts  on  those  days  which  are  uncer- 
tainly alleged,  and  effectual  for  the  nuisance  on  the  day  speci- 
fied. But  if  it  charge  a  man  generally  with  several  offences  at 
several  times,  without  laying  any  one  of  them  on  a  certain 
day ;  as,  with  extorting  divers  sums  of  divers  subjects  for  a 
passage  over  such  a  ferry,  &c.,  between  such  a  day  and  such  a 
day ;  it  hath  been  adjudged  that  it  is  wholly  void.    Yet  it  hath 

^  Befening  to  Rex  t;.  Chandler,  1  tained.    And  it  was  said  to  be  "  the  con- 

Ld.  Baym.  581,  where  Holt,  C.  J.  said,  stant  course   of  informations,  in  the 

"  that  in  these  convictions  by  justices  Court  of  Exchequer,  to  set  forth  the 

of  the  peace  in  a  summary  way,  where  time  in  the  manner  it  is  done  here."    p. 

the  ancient  course  of  proceeding  by  in-  249.    See  ante,  §  890,  note, 

dictment  and  trial  by  jury  is  dispensed  '  Referring  to   Rex   t^.   Roberts,  4 

with,  the  court  may  more  easily  dis-  Mod.    101,  8    Salk.  198,  Comb.    198, 

pense  with  forms ;  and  it  is  sufficient  Carth.  226,  1  Show.  889,  Holt  863. 

for  the  justices,  in  the  description  of  Starkie  mentions  the  report  only  as  it 

the  offence,  to  pursue  the  words  of  the  is  found  in  Modem.    I  have  added 

statute;  and  they  are  not  confined  to  references  alse  to  the  other  Cooks  in 

the  legal  forms  requisite  in  indictments  which  it  is  contained.    The  precise 

for  offences  by  the  common  law."   Also  words  of  the  information  are  nowhere 

referring  to  Reg.  v,  Simpson,  10  Mod.  given,  but  Carthew  says,  it  was  laid  in 

248,  841,  where  it  was  held,  that  a  con-  it,  "  that  Roberts,  being  the  common 

Tiction  before  a  justice  of  the  peace  on  ferryman,  between  7  Septemhris,  atmo  2, 

a  penal  statute,  describing  the  offence  and  the  day  of  exhibiting  this  informa^ 

to  have  been  committed  between  such  tion,  injutU/'  &c. 

a  time  and  such  a  time,  could  be  main-  *  Ante,  §  888. 
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been  solemnly  resolved,  that  a  conviction  of  deer-stealing,  set- 
ting forth  the  offence  between  the  eighth  and  the  twelfth  of 
July,  &c.,  is  sufficient."  ^ 

§  397.  DiBtinotiozis. —  We  have,  then,  the  following  distinc- 
tions :  When  the  offence  is  of  such  a  nature  that  it  consists 
only  of  an  act  or  series  of  acts  performed  connectedly  on  one 
day,  it  cannot  be  alleged  to  have  been  committed  on  two  days, 
without  rendering  the  indictment  void.^  If,  however,  it  is  ade- 
quately alleged  to  have  been  committed  on  a  particular  day ; 
and  inadequately,  to  have  been  committed  also  on  another 
day;  the  latter  allegation  is  to  be  deemed  mere  surplusage, 
and  the  indictment  is  good.^  But  if  the  offence  is  such  in 
its  nature  that  it  can  or  must  be  committed  on  two  or  more 
days,  yet  all  which  is  done  may  be  deemed  in  law  as  amounir 
ing  to  one  offence  only,  then  the  indictment  may  pursue  the 
fact,  and  allege  it  to  have  been  done,  wholly  or  in  its  parts  as 
the  case  may  require,  on  more  days  than  one.^  Where  an 
offence,  like  a  nuisance,  is  alleged  with  a  cantinuando  proper, 
the  object  of  this  allegation  is  simply  to  enable  the  court  to 
pass  some  special  judgment,  or  impose  a  more  aggravated  pun- 
ishment ;  as,  in  the  case  of  the  nuisance,  to  abate  it ;  ^  and 

1  2  Hawk.  P.  C.  c.  25,  §  82.  A  separate  times,  thej  may  be  stated  to 
North  Carolina  judge  of  great  learn-  have  been  done  at  the  same  time, 
ing  stated  the  matter  as  follows :  "  As  Thus,  in  a  prosecution  under  the  Stat 
to  the  objection  that  the  acts  are  laid  7  Geo.  8,  c.  60,  §  1,  against  secreting 
on  the  third  day  of  March,  and  on  letters  containing  any  bank  notes,  &c., 
other  days  and  times  both  before  and  it  appeared  that  a  bank  note  had  been 
after,  the  distinction  is  between  laying  cut  into  two  parts,  that  the  parts  had 
them  at  several  times  without  any  cer-  been  sent  in  separate  letters  at  different 
tain  day  as  to  any  one  of  the  acts,  and  times,  and  secreted  at  different  times 
laying  them,  as  here,  on  a  day  certain  by  the  prisoner.  The  indictment  al- 
and others  uncertain.  In  the  former,  leged,  that  the  defendant  did  secrete 
the  indictment  is  bad  altogether ;  but  the  said  letters  then  and  there  containing 
in  the  latter,  it  is  void  only  as  to  the  the  said  bank  note.  The  prisoner  was 
uncertain  days,  and  sufficient  as  to  the  conyicted,  and  the  judges,  upon  a  case 
parts  to  which  the  certain  time  is  an-  reserved,  were  of  opinion  that  the  con- 
nexed.''  Ruffin,  C.  J.  in  The  State  v.  viction  was  proper.  Rex  v.  Moore,  2 
Jasper,  4  Dev.  828,  827.  Leach,  4th  ed.  676.  And  in  an  indict- 
*^  Ante,  §  887.  ment  for  high  treason,  where  the  overt 
>  Ante,  §  888,  896.  act  consists  in  levying  war,  it  may  be 
4  Ante,  §  888, 892.  The  reader  should  charged  to  have  been  committed  in  one 
remember,  that  this  is  a  statement  of  day.  Fost.  8.V  1  Stark.  Crim.  PI.  2d 
what  may  be,  if  the  pleader  chooses,  ed.  67.  See'  also  The  State  v.  Moore, 
not  of  what  must  be.  For,  as  observed  11  Ire.  70 ;  1  Chit.  Crim.  Law,  226. 
by  Starkie :  "  Where  an  offence  is  com-  *  Ante,  §  898. 
mitted  by  the  doing  of  several  acts  at 
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there  is,  in  contemplatioii  of  the  doctrine  of  time,  only  a  single 
day,  as  in  other  cases,  on  which  it  is  charged  to  have  been 
committed.  This  appears  to  be  the  true  state  of  the  matter  as 
it  stands  in  the  English  books  and  the  American  ones  gener- 
ally ;  but,  possibly  in  Massachusetts  and  some  other  States, 
there  may  have  been  distinctions  taken  not  in  every  minute 
shade  harmonious  with  this  view.^ 

§  398.  Omiaaion  of  Doty.  —  "Where  an  indictment,"  says 
Hawkins,  ^^  charges  a  man  with  a  bare  omission,  as  the  not 
scouring  such  a  ditch,  &c.,  it  is  said,  that  it  need  not  show 
any  time."^  The  same  doctrine  is  stated  in  other  books  ;^ 
"  yet,"  says  Archbold,  "  if  it  be  an  indictable  oflFence  to  omit 
doing  an  act  at  a  particular  time  or  at  a  particular  place,  an 
indictment  for  it  should  undoubtedly  have  shown  that  it  was 
not  done  at  that  time  or  at  that  place."  ^  The  distinction 
between  non-feasance  and  misfeasance  is  not  now  much 
regarded ;  ^  and  it  is  doubtful  whether  this  old  doctrine,  uncer- 
tain in  itself,  and  lacking  judicial  confirmation,  could  be  safely 
relied  upon  in  a  modern  case.^ 

§  399.  AUeging  the  Hour  —  Day  of  the  "Week.  —  It  is  not  in 

general  necessary  that  the  indictment  should  specify  the  hour, 
it  need  only  mention  the  day."^  "  But,"  says  Lord  Hale, 
**'  where  the  time  of  the  day  is  material  to  ascertain  the  nature 
of  the  offence,  it  must  be  expressed  in  the  indictment."  ®  And 
the  same  rule  prevails  with  respect  to  the  day  of  the  week ; 
ordinarily  it  need  not  be  stated  ;  but,  if  an  offence  consists,  for 
instance,  in  doing  a  particular  thing  on  Sunday,  the  indictment 
must  aver  that  it  was  Sunday  on  which  it  was  done,  and  not 
merely  mention  a  day  of  the  month  which  the  calendar  shows 
to  have  fallen  on  Sunday.    If  the  day  of  the  week  is  thus  prop- 

1  And  see  post,  §  402.    In  the  opinion  >  2  Hawk.  P.  C.  c.  25,  §  79. 

of  Metcal^  J.  in  Wells  v.  Common-  >  See  1  Chit.  Crim.  Law,  217;  Com. 

wealth,  12  Gray,  326,  plainly  the  result  Dig.  Indictment,  G.  2 ;   Buller,  J.,  in 

arrired  at,  with  most  of  the  observa-  Hex   v,  Hollond,  6  T.  R.    607,  616 ; 

tions,  is  in  accordance  with  the  general  1  Stark.  Crim.  PI.  2d  ed.  67. 

doctrine.    See  also  Commonwealth  v.  *  Archb.  PI.  &  £2y.  18th  Lond.  ed.  89. 

Gardner,  7  Gray,  494 ;  Commonwealth  «  Crim.  Law,  I.  §  401,  608,  620. 

V.    Keefe,    9    Gray,   290;     Common-  ^  And  see,  as  to  charging  neglect, 

wealth  V.  Snow,  14  Gray, '  20 ;    Com-  Commonwealth  v.  Sheffield,  11  Cash, 

mon  wealth    v.  Hart,  10    Gray,   466;  178. 

Wells  v.  Commonwealth,  12  Gray,  826 ;  ?  Rex  v.  Clarke,  1  Bulst.  208. 

ConmMmwealth  v.  Langley,14  Gray,  21.  8  2  Hale  P.  C.  179.   . 
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§  401  INDICTMENT  AND  ITS  INCIDENTS.  [BOOK  Y. 

erly  set  out,  the  indictment  will  be  good  though  the  day  of 
the  month  mentioned  in  it  falls  on  some  other  day  of  the  week. 
And,  suppose  it  is  Sunday,  proof  of  any  Sunday  will  meet  the 
requirements  of  the  law.^ 

§400.  The  Proof:  — 

Proof  need  not  correspond  with  Allegation.  —  And  the  rule 

just  stated  is  the  general  one ;  namely,  that  it  is  not  necessary 
to  prove  the  offence  to  have  been  committed  on  the  day  of  the 
month  and  year  specified  in  the  indictment.  Any  day,  before 
or  after,  within  the  Statute  of  Limitations,  is  sufficient.^  Thus, 
where  an  indictment  contained  several  counts,  each  alleging  a 
different  misdemeanor  on  the  same  day,  the  prosecutor  was  per- 
mitted to  give  evidence  of  these  misdemeanors  as  committed  on 
different  days.^  Even  in  a  case  of  high  treason,  the  jury,  under 
instructions  from  the  court,  found  the  offence  to  have  been 
committed  ten  years  anterior  to  the  time  laid  in  ^the  indict- 
ment.* 

§  401.  Umit  of  the  Doctrine.  —  The  limit  to  tliis  doctrine  is, 
that,  where  from  the  nature  of  the  offence  or  the  particular 
form  of  the  allegation  time  becomes  itaaterial,  it  must  be 
proved  as  laid,  or  so  nearly  as  laid  as  meets  the  particular 
provisions  of  the  law  on  which  the  indictment  was  framed.^ 
When,  therefore,  the  English  statute  of  6  Geo.  4,  o.  108,  §  62, 
made  it  a  misdemeanor  to  exhibit  lights  to  persons  at  sea,  at 
certain  hours  of  the  day,  between  September  and  April,  and 
the  indictment  alleged,  that  the  defendant,  at  the  forbidden 
hour,  on  the  ninth  day  of  March  in  the  year  named,  exhibited 
the  lights,  it  was  held  to  be  sufficient  in  allegation  ;  ^  though 

1  The  State  v.  Eskridge,  1  Swan,  v.  RoUet,  6  Idwa,  686;  Miazza  v.  The 

Tenn.   413;   Frasier  v.  The   State,  6  State,  36  Missis.  618 ;  Charaock's  Case, 

Misso.    636;    Megowan   v.    Common-  Holt,  801,  802;  The  State  v.  Baker,  84 

wealth,  2  Met.  Ey.  8;  Commonwealth  Maine,  62;  Cook  v.  Tlie  State,  11  Ga. 

.    p.  Harrison,  11  Gray,  808.  68 ;  McBryde  v.  The  State,  84  Ga.  202; 

s  Commonwealth  v.  Alfred,  4  Dana,  McCarty  it.  The  State,  87  Missis.  411. 

496 ;  Johnson  v.  United  States,  8  Mc-  '  Hex  v.  Levy,  2  Stark.  468. 

Lean,  89 ;  Oliver  v.  The  State,  6  How.  «  Vane's  Case,  J.  Kel.  16. 

Missis.  14;   The  State  v.  Newsom,  2  ^1   Chit.    Crim.    Law,   224;    ante, 

Jones,   N.    C.   178;   Medlock  v.  The  §    869;    Commonwealth  v.  Alfred,  4 

State,  18  Ark.  868;    Loftus  v.  Com-  Dana,  496;  Hubbard  9.  The  State,  7 

monwealth,  8  Grat.  681 ;  The  State  v.  Ind.  160. 

Rundlett,  88  N.  H.  70;  The  State  v.  «  Rex  v.  Brown,  Moody  &  M.  168. 

Gray,   89    Maine,    868;    The    State  And  see  Rex  v.  Napper,  1  Moody,  44. 
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plainly  the  proof  must  show  the  act  to  have  been  committed 
within  the  forbidden  time.  From  this'  case  we  see,  how  the 
allegation  and  proof  must  together  satisfy  the  law ;  the  follow- 
ing cagse  will  show  how  the  proof  must  satisfy  any  descriptive 
matter  in  the  allegation.  A  person  was  indicted  for  perjury 
^*  in  swearing,"  says  the  report,  ^^  at  a  trial  before  the  Circuit 
Court  of  the  United  States,  holden  at  Portsmouth  on  the  19th 
day  of  May,  a.  d.  1811.''  But  it  appeared  by  the  record  that 
'^  the  Circuit  Court  was  first  holden,  in  that  year,  on  the  20th 
day  of  May,  the  19th  of  May  being  Sunday.''  Thereupon  the 
variance  was  held  to  be  fatal.^ 

§  402.  Continued — Feouliar  Doctrine  in  Maesachusetti.  —  In 

Bennett  &  Heard's  Digest  of  the  Massachusetts  Reports,  we 
have  the  following :  '^  Where  the  ofifence  consists  of  a  series  of 
acts  which,  taken  together,  constitute  a  criminal  practice  or 
occupation,  time  enters  into  the  essence  of  the  offence,  fixes  its 
identity,  and  is  a  material  element  in  its  description.  It  must 
be  alleged  with  certainty  and  precision  in  the  indictment,  and 
the  evidence  must  be  confined  to  acts  done  within  the  time 
charged."  ^  In  pursuance  of  this  doctrine,  where  an  indict- 
ment alleged  that  the  defendant,  at  a  place  named,  ^^  on  the 
first  day  of  January  now  last  past,  did  presume  to  be  and  was 
a  common  seller  of  wine,  brandy,  ;:um,"  &c.,  contrary  to  the 
provisions  of  the  statute,  the  court  held  it  to  be  inadmissible  to 
give  evidence  of  any  sale  on  any  day  other  than  the  one  men- 
tioned.^ It  is  surely  unnecessary  to  say,  that  this  decision 
does  not  accord  with  the  rules  which  are  followed  elsewhere, 
as  explained  in  the  previous  sections  of  this  chapter.^ 

§  403.  The  Allegation  of  Time  as  affecting  the  Sufficiency  of 
the  Indictment:  — 

Time  aBBnmed  to  be  the  True.  —  Although  the  proof  need  not 
bring  the  actual  commission  of  the  offence  within  the  time  laid 
in  the  indictment,  unless  the  law  or  the  form  of  the  allegation 
requires  it  to  do  so  in  the  particular  case,  still  the  court,  in 
looking  at  the  record  to  determine  its  sufficiency,  will  in  all 

1  United  States  v.  McNeal,  1  Gallia.  18  Pick.  859,  864;  Commonwealth  v. 

887.  Briggs,  11  Met.  678;  Commonwealth 

*  Ben.  &  H.  Dig.  Indictment,  par.  v.  Elwell,  1  Graj,  468. 

64;  citing,  Commonwealth  v.  Adams,  '  Commonwealth,  v.  El  well,  supra. 

4  Gray,  27, 28 ;  Commonwealth  v.  Pray,  ^  Ante,  §  897  and  note. 
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cases  assume  tbe  time  there  stated  to  be  the  true  time.^  Thus, 
an  indictment  is  ill  if  it  lays  the  date  of  the  offence  on  a  day 
subsequent  to  that  on  which  it  is  found  by  the  grand  jury ,2  or 
on  any  other  impossible  day  ;  ^  "  or,"  says  Starkie,  "  if  it  lay 
one  and  the  same  offence  on  different  days,  or  on  such  a  day 
as  makes  the  indictment  repugnant  to  itself ;  it  is  void,  and  no 
defect  of  this  nature  can  be  aided  by  verdict."  * 

§  404.  Continued.  —  And,  if,  taking  all  the  allegations  in  an 
indictment  together,  the  time  is  so  laid  as  to  show  the  whole 
to  be  absurd,  or  to  disclose  no  crime,  the  indictment  will  be 
adjudged  ill.  Thus,  judgment  was  arrested  on  an  indictment 
for  compounding  a  felony,  where  the  felony  was  laid  on  a  day 
subsequent  in  date  to  that  on  which  it  was  charged  to  have 
been  compounded,  although  charged  to  have  been  compounded 
"  afterwards."     The  court  observed :  "  The  indictment  is  ab- 

* 

surd.  It  is  impossible  that  the  defendant  could  be  guilty  of 
the  offence  as  charged."  ^  Likewise  an  indictment  for  resisting 
process  is  fatally  defective,  if  the  time  of  the  commission  of  the 
offence  appears  by  it  to  have  been  subsequent  to.  the  return 
day  of  the  process.®  So,  in  an  older  case,  judgment  was  ar- 
rested in  an  indictment  for  a  rescue,  ^'  because  the  arrest  was 
not  laid  to  be  before  return  of  writ."  ^ 

§  405.  AUegatlon  of  Time  aa  to  Statutes  of  Limitation.  —  From 
this  principle  it  might  seem  to  follow,  that,  if,  taking  the  time 
alleged  in  the  indictment  to  be  the  true  time,  the  offence  is 

1  Commonwealth     v.    Hitchings,    6  *  1  Stark.  Crim.  PI.  2d  ed.  60. 

Gray,  482,  486;  Strawn  v.  The  State,  »  The  State  u.  Dandy,  1  Brev.  896. 

14  Ark.  649 ;  The  State  v.  Bowling,  10  There  is  an  Indiana  decision  which 

Humph.  52.  seems  contrary,  in  principle,  to  this. 

a  The  State  v.  Litch,  38  Vt.  67 ;  The  It  was  held  that  an  indictment  for  un- 

State  V.  Pratt,  14  N.  H.  456,  in  which  lawfully  winning,  &c.,  by  betting  on 

case,  however,  the  indictment  being  an  election,  might  be  good,  though  the 

found  on  the  18th  of  January,  and  time  when  the  bet  was  alleged  to  haye 

charging  the  offence  as  committed  on  been  made  was  subsequent  to  the  date 

that  day,  it  was  held  to  be  good,  be-  of  the  election.    "  The  day  named  in 

cause  the  allegation  was  in  the  past  the  indictment,"  it  was  observed,  "is 

tense,  and  there  is  no  legal  reason  why  not  material,  provided  the  time  stated 

a  man  should  not  be  indicted  on  the  be  previous  to  the  finding  of  the  indict- 

same  day  in  which  he  commits  the  ment."    The  State  v.  Little,  6  Blackf. 

criminal  act;    The  State  v.  Sexton,  267. 

8  Hawks,  184.     But,  as  to  this,  see  ^  McGehee   v.   The   State,  26  Ala. 

Joel  V.  The  State,  28  Texas,  642.  154. 

B  Markley  v.  The  State,  10  Misso.  1  Rex  v.  Hoskins,  12  Mod.  828. 
291 ;  People  v.  Aro,  6  Cal.  207. 
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CHAP.  XXVIL]      allegation  AND  PROOF  OP  MMB.  §  405 

barred  by  tbe  Statute  of  Limitations,  the  indictment  will  be  ad- 
judged insufficient,  unless  it  contains  also  some  allegation 
showing  the  case  to  come  within  an  exception  in  the  statute. 
Some  courts  have  so  held.^  And  if  the  statute  is  so  general 
that  there  cannot  l)e  an  exception  to  its  operation  in  the  par- 
ticular case,  plainly  the  indictment  is  bad  if  the  offence  appears 
on  the  face  of  it  to  be  barred  by  tbe  statute.^  But  the  better 
doctrine  seems  also  to  be«  that  the  prosecutor  is  not  boun4  to 
set  out  in  an  indictment  such  facts  as  he  may  rely  on  in  avoid- 
ance of  the  more  general  provisions  of  the  statute ;  therefore, 
though  the  offence  appears  by  the  general  provisions  to  be 
barred,  yet,  if  in  truth  it  is  not  by  reason  of  some  exception,  he 
may  state  the  true  time,  and  the  indictment  will  not  be  held  to 
be  bad  on  its  face.^ 

^  McLane  v.  The  State,  4  Ga.  886;  of  nature,  regulating  the  duration  of 

People  V.  Miller,  12  Cal.  291 ;  Hatwood  human  life,  is  clearly  defective,  aiid 

V.  The  State,  18  Ind.  492.     And  see  cannot  constitute  the  legitimate  foun- 

Molett  V.  The  State,  88  Ala.  408.  dation  of  a  judgment  of  a  court.    AU 

2  Anthony  v.  The  State,  4  Humph,  knowledge  of  the  laws  of  nature  which 

88;  The  State  v.  Rust,  8  Blackf.  196;  govern  the  material  world  is  primarily 

Shelton  v.  The  State,  1  Stew.  &  F.  derived  from  experience,  and  our  belief 

208;  The  State  r.  Hobbs,  89  Maine,  in  their  permanency  rests  upon  the 

212.  same  foundation.    An  allegation  which 

'  Thus,  in  New  York  it  was  decided,  presupposes  the  life  of  the  accused  to 
that,  though  an  indictment  charge  the  have  endured  for  upwards  of  eight 
crime  to  have  been  committed  so  long  hundred  years,  as  it  contradicts  the 
before  the  finding  as  renders  it  appar-  experience  of  the  whole  world,  must 
eptly  barred  by  the  Statute  of  Limi-  be  considered  as  impossible.  Again, 
tations,  this  is  not  ground  for  arresting  an  offence  committed  on  that  day, 
judgment.  "  If,"  said  Spencer,  C.  J.  though  not  barred  by  any  Statute  of 
"  an  o^nder  be  not  usually  resident  Limitations,  is  not  an  offence  against 
in  this  State,  our  statute  docs  not  run  the  State  of  Mississippi."  Serpentine 
in  his  favor.  Non  constat,  on  this  mo-  v.  The  State,  1  How.  Missis.  266,  260. 
tion,  but  that  on  its  appearing  in  evi-  It  was  held  in  Maine,  that  judgment 
dence  that  the  crime  was  perpetrated  against  a  defendant  under  a  penal  stat- 
more  than  three  years  previous  to  the  ute,  rendered  on  a  complaint  made 
indictment  being  found,  and  on  this  after  the  expiration  of  two  years  from 
being  objected,  as  it  might  be,  on  not  the  timer  when  the  offence  was  alleged 
goiity,  the  prosecution  then  answered  in  the  complaint  to  have  been  commit- 
by  proving  that  the  prisoners  were  ted,  the  two  years  being  the  period 
within  the  exception."  People  v.  Sant-  fixed  by  the  Statute  of  Limitations  for 
Toord,  9  Cow.  666,  660.  In  Mississippi  such  cases,  will  be  arrested.  And  this 
it  was  held,  that  an  indictment  alleging  the  court  deemed  to  be  the  general  doc- 
the  offence  to  have  been  committed  by  trine ;  "  unless,"  in  the  words  of  Shep- 
tbe  prisoner  eight  hundred  years  before  ley,  C.  J.  "the  statute  contains  an 
its  date  is  bad ;  Smith,  J.  observing :  exception  preventing  the  operation  of 
"An  allegation  in  an  indictment  which  it  upon  a  certain  class  of  persons ; 
substantially  contradicts  a  known  law  such,  for  example,  as  those  out  of  the 
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§  406.  The  Videlicet  —  Wliat  has  been  thus  far  said, 
assumes,  that  the  offence  is  not  laid  under  what  in  the  law  of 
pleading  is  called  a  videlicet^  or  scilicet.^  This  is  a  form  of 
alleging  time  and  place  and  some  other  things,  not  much  em- 
ployed at  the  present  day  in  pleadings,  because  it  is  attended 
with  few  practical  advantages  to  the  pleader.  It  will  be  suffi- 
cient to  add  here  what  is  said  on  tlie  subject  by  Chitty  in  his 
Criminal  Law,^  with  his  notes,  and  some  notes  here  originally 
appended.  ^^  In  setting  forth  the  time  when  the  facts  occurred, 
as  well  as  place,  number,  quantity,  <&c.,  it  is  very  usual,  in 
criminal  as  well  as  civil  proceedings,  to  introduce  the  state- 
ment under  what  is  termed  a  videlicet^  or  scilicet^  as,  ^  that 
afterwards,  to  wit,  &c.,  at,  &c.,'  the  defendant  did,  £c.,  or  a 
fact  occurred,  which  it  is  thought  proper  to  mention.  Lord 
Hobart,  speaking  of  a  videlicet^  says,*  '  that  its  use  is  to  partic- . 
ularize  that  wliich  was  before  general,  or  to  explain  that  which 

State.  In  such  case,  the  judgment  makes  an  ofience  committed  after  a 
cannot  be  arrested ;  for  there  may  have  g^ven  day  triable  in  the  county  in  which 
been  proof  that  the  person  convicted  the  party  is  apprehended,  and  author- 
came  within  the  exception.  But  if  izes  laying  it  as  if  committed  in  that 
the  comphunt  or  indictment  alleges  the  county,  and  does  not  vary  the  nature 
ofibnce  to  have  been  committed  more  and  character  of  the  offence,  there  is 
than  two  years  before,  and  also  that  it  no  objection  to  laying  the  day  in  the 
has  been  committed  within  two  years  indictment  as  before  the  day  which  the 
of  the  time  of  filing  the  complaint,  or  statute  mentions,  if  the  ofience  were 
finding  the  indictment,  and  the  accused  in  fact  committed  after  that  day.  Rex 
be  convicted,  judgment  cannot  be  ar-  v.  Treharne,  1  Moody,  298.  In  Iowa, 
rested.  For  the  conviction  may  have  a  defendant  being  charged  with  selling 
been  upon  proof  of  an  ofibnce  within  Uquors  by  the  glass,  on  a  day  men- 
two  years.  The  principle  upon  which  tioned  in  October,  pleaded  guilty.  It 
a  judgment  is  arrested,  is,  that  all  was  thereupon  held,  that,  though  the 
which  has  been  alleged  in  the  com-  time  need  not  be  proved  as  laid,  yet 
plaint  or  indictment  may  be  true,  and  tlie  confession  contained  in  his  plea 
may  have  been  proved,  and  yet  the  must  be  taken  to  be  of  the  ofi*^nce  as 
person  convicted  may  not  have  com-  committed  on  that  day;  therefore, 
mitted  any  ofience."  The  State  v,  since  the  court  had  jurisdiction  only 
Hobbs,  89  Maine,  212,  216.  See  also  over  like  ofilences  committed  before 
Brock  V.  The  State,  22  Ga.  98  ;  United  July,  it  had  no  jurisdiction  over  this 
States  V.  Smith,  4  Day,  121 ;  The  State  indictment  and  plea,  the  time*  of  the 
V.  Bowling,  10  Humph.  62;  Clark  v.  actual  commission  of  the  ofience  not 
The  State,  12  Ga.  860 ;  People  v.  Mil-  being  otherwise  shown.  The  State  v, 
ler,  12  Cal.  291 ;  Riggs  v.  The  State,  Rollet,  6  Iowa,  586. 
80  Missis.  685;  United  States  v.  Bal-  ^  See,  for  a  full  explanation  of  its  use 
lard,  8  McLean,  469 ;  Johnson  v.  United  in  pleading,  Gould  Pi.  c.  8,  §  85-41. 
States,  8  McLean,  89;  Commonwealth  »  1  Chit.  Crim.  Law,  226,  227. 
V.  Rufiher,  4  Casey,  259.  According  <  Hob.  172;  5  East,  252.  See  also 
to  an  English  case,  where  a  statute  2  Wils.  885. 
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was  before  doubtftd  or  obsoure  ;  that  it  must  not  be  contrary 
to  the  premises,  and  neither  increase  nor  diminish,  but  that 
it  may  work  a  restriction  where  the  former  words  were  not 
express  and  special,  but  so  indifferent  that  they  might  receive 
such  a  restriction  witliout  apparent  injury.'  ^  Sespecting  the 
use  of  this  mode  of  statement,  it  has  been  said,  that,  where 
the  time  when  a  fact  happened  is  imnaaterial,  and  it  might 
as  well  have  happened  at  another  day,  there,  if  alleged  under 
a  scUicetj  it  is  absolutely  nugatory,  and  therefore,  not  travers* 
able ;  and,  if  it  be  repugnant  to  the  premises,  it  will  not 
vitiate,  but  the  scilicet  itself  will  be  rejected  as  superfluous  and 
void ;  ^  but  that,  where  the  precise  time,  &c.,  is  material  and 
enters  into  the  substance  of  the  description  of  the  offence, 
there  the  time,  &c.,  though  laid  under  a  scilicet^  is  conclusive 
and  traversable,^  and  it  will  be  intended  to  be  the  true  time, 
and  no  other ;  and,  if  impossible  or  repugnant  to  the  prem- 
ises, it  will  vitiate.^  Either  the  allegation  must  exactly  cor- 
respond with  the  fact,  or  it  may  vary ;  if  the  former,  it  will 
be  laid  with  a  scilicet^  which  may  be  rejected;  and,  if  the 
latter,  though  the  scilicet  were  omitted,  evidence  of  a  different 
day,  quantity,  or  place,  may  be  admitted.^    Thus  in  indict- 

• 

1  According  to  a  Connecticut  case,  '  The  State  v,  Haney,  1  Hawks,  460. 

the  efiect  of  a  videlicet^  where  general  And  see  McDade  v.  The  State,  20  Ala. 

words  are  used  before,  and  specific  ones  81. 

after,  is  to  restrict  the  general  terms  to  '  In  a  complaint  charging  a  misde- 

the  things  which  are  specified.    Thus,  meaner,  the  defendant  is  not  precluded 

where  a  complaint  and  warrant,  imder  flrom  traversing  any  material  allegation, 

the  "  act  for  the  suppression  of  intern-  though  made  under  a  videlicet.     The 

perance,"  designated  for  seizure  "cer-  State  v.  Phinney,  82  Maine,  439. 

tain  intoxicating  liquors ;  to  wit,  several  ^  1  W.  Bl.  495;  2  Saund.  291,  note; 

cuka  of  French   brandy,   containing  1  Saund.  169;    1  Stra.  288;   2  Wils. 

twenty-fire  gallons,  more  or  less;  sev-  882;  6  T.  R.  462;  8  Bur.  1780;  4  T. 

eral  casks  of  gin,  containing  twenty-five  R.  690 ;  4  Esp.  162 ;  6  T.  R.  71 ;  8  T. 

gallons,  more  or  less;  and  several  casks  R.  68;  2  B.  &  P.  118;  2  Camp.  281; 

of  intoxicating  wines,  containing  twen-  6  East,  244.    The  American  editors 

ty-five  gallons,  more  or  less ; "  it  was  refer  here  abo  to  the  following :  Jansen 

held,  that  an  officer  serving  the  warrant  v.  Ostrander,  1  Cow.  670, 676 ;  Gleason 

was  not  justified  by  it  in  seizing  any  v.   McVickar,   7   Cow.  42,  48 ;   Has- 

"  intoxicating    liquors  '*    other    than  tings  v.  Levering,  2  Pick;  2d  ed.  214, 

"  French  brandy,"  "  gin,"  and  "  intoxi-  228,  note ;  Paine  v.  Fox,  16  Mass.  129, 

eating  wines  ";  in  other  words,  that  he  188. 

was  a  trespasser  when  he  seized  under  '  Stark.  Crim.  PI.  2d  ed.  268,  264 ; 

the  warrant,   rum,   cider-brandy,  and  and    see    1    Chit.   PI.   4th    ed.    276, 

pale  brandy.    Mallett  v.  Stevenson,  26  note. 
Coim.428. 
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ments  for  extortion,  or  taking  a  greater  sum  for  brokerage 
than  is  allowed  by  act  of  Parliament,  though  the  sum  be  stated 
without  a  videlicet,  it  is  not  necessary  to  prove  it  with  pre- 
cision.^ And,  on  the  other  hand,  where  the  true  sum  must 
be  set  forth,  it  will  not  relieve  the  prosecutor  from  strict  proof, 
though  he  allege  a  different  sum  under  a  %eilicet?  There  are, 
however,  authorities  which  afford  an  inference  that  the  adop- 
tion of  a  scilicet  will,  in  the  description  of  a  contract,  excuse 
the  party  from  strict  proof,  when,  if  it  were  omitted,  it  would 
be  otherwise."  ^  The  conclusion  which  the  author  draws  from 
all  this  is,  that  it  is  practically  best  for  the  pleader,  at  the 
present  day  when  the  pleadings  are  being  simplified,  and 
minute  defects  are  less  regarded  than  formerly,  and  plain 
and  direct  language  is  more  favored,  to  have  nothing  to  do 
with  the  videlicet. 


CHAPTER   XXVin. 

REPETITIONS  OP  TIME  AND  PLACE  IN  THE  INDICTMENT. 

§  407.  The  Oeneral  Doctrina  —  Where  the  time  and  place 
have  been  sufficiently  set  out  in  the  indictment,  if  then  it 
becomes  necessary  to  repeat  them,  this  may  be  done,  and  it 
usually  is,  by  the  use  of  the  words  "  then  and  there."  There 
are  some  nice  questions  as  to  when  an  indictment  will  be 
defective  if  it  omits  to  connect  with  these  words  a  material 
allegation  following  the  first.  And  there  are  circumstances, 
of  a  peculiar  sort,  in  which  the  repetition  of  time  must  be  made 
by  some  other  words,  ^^  then  and  there  "  not  being  sufficient ; 
and,  on  the  other  hand,  when  a  mere  repetition  of  the  day  will 
not  answer,  and  ^'  then  and  there "  must  be  employed.  It 
will  be  useful  here  to  refer  only  to  the  general  doctrine,  leav- 
ing the  minuter  things  to  be  pointed  out  iu  connection  with 
the  several  indictments. 

1  6  T.  R.  285;  1  Chit.  PI.  4th  ed.        «  6  T.  R.  462;  4  T.  R.  690;  1  Chit. 
276,  note ;  1  Esp.  286.  PI.  4th  ed.  276,  note. 

»  8T.R.  67;  8  M.  &  S.  178. 
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§  408.  Generally  —  "when  Repeat  —  -v^hen  **  and  "  Sufficient  — 

Bobbezy — Murder.  —  What  Chitty^  says  on  this  subject  with 
his  notes,  and  some  notes  here  originally  appended,  is  the  fol- 
lowijig :  ^^  Time  as  well  as  place  ought,  in  general,  not  merely 
to  be  mentioned  at  the  beginning  of  the  indictment,  but  to  be 
repeated  to  every  issuable  and  triable  fact ;  '^  for  wherever 
a  venue  is  necessary,  time  should  be  united  with  it.^  But 
after  the  time  has  been  once  named  with  certainty,  it  is  after- 
wards sufficient  to  refer  to  it  by  the  words  '  then  and  there,' 
which  have  the  same  effect  as  if  the  day  and  year  were  actually 
repeated.^  But  the  mere  conjunction  '  and,'  without  adding 
'  then  and  there,'  will  in  many  cases  be  insufficient.  Thus,  in 
an  indictment  for  robbery,  these  words  must  be  connected 
with  the  stroke,  or  the  robbery,  and  not  merely  with  the 
assault ;  ^  and  in  a  case  of  murder,  it  is  not  sufficient  to  allege 
that  the  defendant  on  a  certain  day  made  an  assault,  and 
struck  the  party  killed,  but  the  words  ^  then  and  there '  must 
be  introduced  before  the  averment  of  the  stroke.^ 

§  409.  •  Immediatei7."  —  "  The  word  '  immediately '  is  too 
uncertain  an  allegation  when  time  constitutes  part  of  the 
offence ;.  and,  therefore,  where,  on  an  indictment  for  a  highway 
robbery,  the  special  verdict  found  the  forcible  assault,  and 
then  in  a  distinct  sentence  that  the  prisoners  ^  then  and  there 
immediately '  took  up  the  prosecutor's  money,  this  was  held 
to  be  insufficient  to  fix  the  prisoners  with  the  offence  of  rob- 
bery, because  the  word  ^  immediately '  has  great  latitude,  and 
is  not  of  any  determinate  signification,  and  is  frequently  used 
to  import  ^  as  soon  as  it  conveniently  could  be  done.'  "^ 

1  1  Chit.  Crim.  Law,  219-222.  »  6  T.  R.  620 ;  Dyer,  68,  69 ;  Com. 

s  The  State  v.  La  Bore,  26  Vt.  765;  Dig.  Indict.  G.  2;  Burn  Just.  Indict- 

Rex  V.  HoUond,  6  T.  R.  607;    The  ment;  Williams  Just.  Indictment,  IV. ; 

State  V.  Bacon,  7  Vt.  219,  222.    But  14  East,  800,  801. 

these  words  need  not  precede  the  con-  ^  2  Hale  P.  C.  178 ;   2  Stra.  901 ; 

elusion  drawn  from  the  fiictii.     The  Keilw.  100;  2  Hawk.  P.  C.  c.  26,  §  78, 

State  V.  Johnson,  Walk.  Missis.  892.  c.  28,  §  88;  Bac.  Ab.  Indictment,  G. 

In  an  indictment  for  wounding,  the  time  4;   Williams   Just    Indictment,  lY.; 

and  place  of  the  assault  and  stroke  Comyns,  480. 

were  formally  laid ;  but  no  venue  was  »  Id.  ibid ;    2  Hale  P.   C.   178 ;    2 

alleged  as  to  the  wounding,  the  result  Hawk.  P.  C.  c.  28,  §  88;    Cro.  EUi. 

of  the  stroke.    And  this  was  held  to  789. 

be  sufficient.    The  State  v.  Freeman,  «  2  Hale  P.  C.  178 ;   Dyer,  69 ;   2 

21  Misso.  481 ;  The  State  v.  Bailey,  21  Hawk.  P.  C.  c.  28,  §  88 ;  Cro.  C.  C.  85. 

Misao.  484.  7  Cas.    temp.    Hardw.    114,    115; 
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t 

§  410.  "  Being."  — "  So  it  is  said,  that  the  word  being  (ex- 
istens)  will,  unless  necessarily  connected  with  some  other 
matter,  relate  to  the  time  of  the  indictment  rather  than  of  the* 
offence ;  and,  therefore,  an  indictment  for  a  forcible  entiy  on 
laud,  being  the  prosecutor's  freehold,  without  saying  ^  then 
being,'  was  held  insufficient.^ 

§  411.  ''Then  and  There,"  continned  — Assault  —  Poisoning. — 

^'  But  if  the  indictment  allege,  that  the  defendant  feloniously  and 
of  malice  aforethought  made  an  assault,  and,  with  a  certain 
sword,  &c.,  ^  then  and  there '  struck,  the  previous  omission  will 
not  be  material ;  for  the  words  ^  feloniously  and  of  malice 
aforethought,'  previously  connected  with  the  assault,  are  by 
the  words  '  then  and  there '  sufficiently  applied  to  the  murder.^ 
So  where  in  an  indictment  for  poisoning,  it  was  alleged  that  the 
prisoner  did  ^  wilfully^  feloniously,  and  of  malice  aforethought,' 
mix  poison  with  other  ingredients,  with  intent  that  tlie  same 
should  be  afterwards  eaten  by  the  deceased ;  and  with  the 
intent  aforesaid  did  ^  then  and  there '  deliver  the  same  to  the 
deceased;  it  was  bolden  sufficient,  by  all  the  judges,  without 
adding  the  words  '  feloniously  and  of  malice  aforethought,'  to 
the  allegation  of  the  delivery  of  the  poison.^ 

§  412.  Where  Repetition  of  Day  not  Sufficient  —  Most  be  "  Then 
and  There."  — ''  And  in  some  cases  the  words  ^  then  and  there ' 
are  more  certain  than  even  a  repetition  of  the  day  and  year ; 
for  the  latter  will  not  be  sufficient  where,  in  order  to  complete 
the  offence,  connected  acts  must  be  shown  to  be  done  at  the 
same  time^  but  the  terms  '  then  and  there '  must  be  adopted. 

Comyns,  480 ;   1  Leach,  629 ;  Doug,  cerned ;  but,  in  capital  cases,  it  has  been 

212.     Under  like   circumstances    the  thought  expedient  to  require  greater 

word  "  instantly  "  has  been  deemed  also  strictness,  and  it  would  be  difficult  to 

to  be  inadequate.  Thus,  where  the  time  foresee   to    what   extent   innoyations 

of  the  stroke  was  well  laid,  and  it  was  would  go,  if  we  lose  sight  of  the  es- 

added  that  the  person  beat  "  instantly  tablished  precedents,  so  far  as  they  fix 

did  die,"  this,  in  an  indictment  for  a  the  form  of  material  averments."    Les- 

felonious  homicide,  was  held  not  to  be  ter  r.  The  State,  9  Misso.  658,  659. 

sufficient.     Said   Napton,  J.:   "Here  ^  Bac.  Ab.  Indictment,  G.  1;  Cro. 

the  word  'instantly'  seems  designed  Jac.  689;   2  Ld.  Raym.  1467,  1468; 

tOBupply  the  place  of 'then  and  there';  2  Rol.  Rep.  225;  Com.  Dig.  Indict- 

and  the  Attorney-General  insists,  that,  ment,  G.  2. 

both  in  its  popular  and  proper  legal  ac-  >  4  Co.  41  b  ;  Dyer  69  a ;  Godb.  65, 

ceptation,  it  will  embrace  every  thing  66 ;  1  East,  F.  C.  846. 

which  is   conveyed   by  those  words.  '  1  East,  P.  Q.  846. 
This  may  be  true  so  far  as  time  is  con- 
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Thus,  an  indictment  upon  the  6  Geo.  1,  c.  28,  for  feloniously 
assaulting  a  person  with  intent  to  spoil  his  clothes,  where  the 
assault  and  spoiling  must  be  shown  to  be  continuous,  the  rep- 
etitiiMi  of  the  day  and  place  is  insufficient,  because  it  does  not 
appear  that  the  acts  were  not  on  different  hours  of  the  day ; 
but  the  words  ^  then  and  there '  fix  them  to  have  been  effected 
together.^ 

§413.  BUsdemeanor  dlstixigniBhed   from  Felony — Assault  — 

Forcible  Entry.  —  "  It  seems,  however,  that  the  nicety  which  re- 
quires these  words  to  be  cautiously  inserted  to  every  material 
allegation,  is  not  so  strictly  observed  in  indictments,  for  inferior 
offences,  as  in  cases  where  the  life  of  the  prisoner  is  in  danger.^ 
Thus,  where  a  mere  trespass  is  charged,  it  is  sufficient  to  state 
that  the  defendant,  at  a  certain  place  and  time,  made  an  assault 
on  the  prosecutor,  and  beat  him,  without  inserting  ^  then  and 
there';  because  the  time  and  place  named  in  the  beginning 
refer  to  all  the  subsequent  averments.^  So  also,  in  an  indict- 
ment for  a  forcible  entry,  it  is  enough  to  state  that  the  defend- 
ant entered  and  dispossessed,  without  any  second  averment  of 
time  or  venue.*  But,  in  such  case,  the  place  unlawfully 
entered  must  be  stated  to  have  been  ^  then  and  there '  the 
property  of  the  party  complaining ;  and  the  omission  will  be 
fatal."  « 

§  414.  More  Times  than  One  —  "  Then  and  There  "  not  Snffloient. 

—  Where  more  times  than  one  have  been  mentioned  in  the 


^  1  Leach,  529 ;  ComynB,  480.  Thia  *  then/  uged  afterwanJs,  fixes  no  one  def- 
doctrine  is  expounded  by  Shaw,  C.  J.  inite  time."  Edwards  t;.  Commonwealth, 
in  a  Massachusetts  case,  as  follows :  19  Pick.  124,  126.  Affirmed,  as  to  the 
"  The  words  '  then  and  there '  are  rel-  former  branch  of  the  proposition,  Com- 
atiTe,  and  refer  to  some  foregone  aver-  monwealth  v.  Butterick,  100  Mass.  12. 
ment,  and  their  effect  must  be  deter-  3  2  Hale  P.  C.  178 ;  Bum  Just.  In- 
mined  by  that  allegation  to  which  they  dictment ;  Cro.  Juc.  41,  846;  Dyer,  69. 
refer.  If  that  is  a  single  act  done,  and  Under  the  Indiana  statute,  the  venue 
it  then  avers  that  '  then  and  there '  need  not  be  repeated  to  every  material 
another  fact  occurred,  it  necessarily  allegation  in  an  affidavit  to  support  a 
imports  that  the  two  were  precisely  co-  prosecution.  Thayer  v.  The  State,  11 
existent,  and  the  word  '  then '  refers  to  Ind.  287. 

the  precise  time  [whereas,  to  repeat  the  '  Id.  ibid.;  Commonwealth  v.  Bugbee> 

day  is  merely  to  allege  that  the  thing  4  Gray,  206 ;  Commonwealth  v.  Doher- 

transpired  sometime  during  the  same  ty,  10  Cush.  62,  66. 

day].    But  where  the  antecedent  aver-  ^  Cro.  Jac.  41. 

ment  fixes  no  precise  time,  and  alleges  *  Cro.  Jac.  214. 
no  precise,  single,  definite  act,  the  word 
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indictment,  it  is  not  sufficient  in  an  allegation  following  to  use 
the  words  ^^  then  and  there  "  ;  because  it  is  uncertain  to  which 
of  the  times  previously  named  they  refer.^ 


CHAPTER  XXIX. 

THE    DIVISION    OP    CRIMINAL    THINGS   INTO    PARTICULAR    CRIMES, 
CONSIDERED  WITH  RESPECT  TO  THE  FORM   OP  THE  ALLEGATION. 

§  415.  General  View  —  Soope  of  this  Chapter.  —  In  the  work 

on  the  "  Criminal  Law,"  there  is  a  chapter  in  which  the  subject 
of  this  one  is  in  some  measure  discussed ;  yet  its  principal 
object  is  to  show,  not  the  form  of  the  allegation,  but  the  way 
in  which  the  law  carves  particular  crimes  out  of  criminal 
wrongs  as  practically  committed  by  offenders.  For,  it  will  be 
observed,  when  one  commits  a  crime,  he  does  not  first  pause 
to  consult  the  statute  book,  or  the  treatises  upon  the  common 
law,  and,  discovering  there  the  definition  of  some  crime  which 
he  desires  to  perpetrate,  set  himself  to  perform  just  the  acts 
which  constitute  the  crime  and  no  more.  On  the  contrary,  he 
suffers  the  wickedness  of  his  mind  to  flow  out  into  deeds  to 
just  the  extent  which  the  circumstances  permit,  not  caring  for 
the  perplexities  of  the  State's  Attorney  who  may  be  called 
upon  to  frame  an  indictment  against  him.  It  is  by  the  law, 
not  by  offenders,  that  the  boundaries  of  crime  are  drawn. 
Assuming,  then,  that  the  reader  has  consulted  the  chapter 
referred  to ,2  let  us  proceed. 

§416.  Name  of  the  Crime.  —  It  is  not  necessary  that  the 
indictment  for  any  offence  should  specify  its  name,  provided  its 
allegations  are  in  other  respects  sufficient.^  Yet  it  must,  as  we 
have  seen,*  embrace,  by  its  averments,  every  criminal  fact 
which  is  material  to  the  punishment  sought  to  be  inflicted. 

§  417.  Crime  within  a  Crime.  —  Now,  we  saw  in  the  work  on 

1  The  State  v.  Hayes,  24  Misso.  858;        '  The  State  v.  Hessenkamp,  17  Iowa, 
Jane  v.  The  State,  8  Misso.  61.  25;  The  State  v.  Baldj,  17  Iowa,  89. 

2«  Crim.  Law,  I.  §  804  et  seq.  *  Ante,  §  77  et  seq. 
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the  ^'  Criminal  Law,"  that  there  are  ofTences  ranged  in  grades 
one  above  another,  wherein  each  higher  one  contains  all  which 
is  embraced  in  the  one  next  lower,  and  something  more.  For 
example,  there  is  the  offence  of  simple  assault ;  then,  the  assault 
may  be  accompanied  with  a  particular  intent,  aggravating  the 
offence  to  a  higher  degree;  then,  it  may,  not  being  done 
with  ^^  malice  aforethought,"  but  with  a  criminal  motive  less 
culpable,  end  in  the  taking  of  life,  which  will  swell  the  crime 
to  manslaughter  ;  then,  having  the  like  result,  it  may  be  com- 
mitted with  ''  malice  aforethought,"  when  the  crime  will  be 
murder.^  In  these  circumstances,  —  not  taking  now  into  con- 
sideration the  technical  rule  of  the  common  law  that  there  can 
be  no  conviction  for  misdemeanor  on  an  indictment  for  felony, 
which  rule  has  been  abolished  by  statutes  in  many  of  our 
States,  —  if  a  less  crime  is  proved  than  is  charged,  the  defend- 
ant may  be  convicted  for  the  less. 

§  418.  Continued  —  Form  of  the  AUegatlon. —  But  this  prop- 
osition is  still  limited  by  the  doctrine  that  there  can  be  no 
conviction  for  what  is  not  alleged  against  the  prisoner.  In  the 
cases  mentioned  in  the  last  section,  the  indictment  for  the 
higher  offence  —  or  higher  form  of  the  offence,  if  this  expres- 
sion is  preferred  —  would  almost  necessarily  be  in  such  language 
as  to  include  the  lower.  There  are  other  cases  in  which  it 
might  or  might  not  be  so,  at  the  election  of  the  pleader.  And 
always  when  it  is  not  so,  the  rule  is  imperative  that  there  can- 
not be  a  conviction  for  the  lower  offence  on  the  indictment  for 
the  higher.  The  lower  offence  must  be  included  within  the 
words  of  the  allegation.^ 

§  419.  mnatratlon  —  Kape  —  Adultery — Fornication.  —  Tb US, 

to  constitute  rape,  there  must  be  a  carnal  knowledge.^  There 
must  be  the  same  in  the  statutory  offence  of  adultery,  and  the 
same  in  the  statutory  offence  of  fornication.  But  it  is  no  offence 
for  a  man  to  have  carnal  knowledge  of  hid  wife ;  except  in  cases 
where  the  husband  assists  a  third  person  to  have  such  carnal 
knowledge  of  her  by  force  and  against  her  will,  and  then  it  is 

1  See  Commonwealth   v.  Lang,  10  Met.  Ky.  478;  Crim.  Law,  I.  §  796  et 

Gray,  11 ;  Orton  v.  The  State,  4  Greene,  seq. 

Iowa,  140;  Roy  v.  The  State,  2  Kan-       >  Grim.  Law,  I.  §  808,  809. 
na,  405;  Commonwealth  v.  Garland,  8       *  Crim.  Law,  IL  §  1087. 
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rape  in  the  husband  as  well  as  the  third  person.    Now,  here  is 
a  case  of  crimes  graded  the  one  above  the  other ;  the  highest 
being  rape,  adultery  the  next  below,  and  fornication  the  lowest. 
If  the  indictment  alleges,  first,  the  carnal  knowledge  of  a  woman, 
secondly,  her  opposition  of  will,  and,  thirdly,  the  force  and  vio- 
lence, it  duly  charges  rape.     But,  if  it  alleges  no  more,  and  the 
carnal  knowledge  only  is  proved,  bringing  the  offence  below  the 
degree  of  rape,  there  cannot  be  a  conviction  for  either  adultery 
or  fornication ;  because  it  does  not  appear  in  allegation  that  the 
woman  was  not  the  defendant's  wife.    But  the  indictment  for 
rape  would  not  be  injured  by  an  averment  of  this  sort ;  and, 
where  it  contains  the  proper  averments,  there  may  be  a  convic- 
tion on  it,  for  either  adultery  or  fornication.    And  we  are  thus 
brought  back  to  the  general  rule,  stated  by  Bigelow,  G.  J.  to  be, 
that  thpre  can  be  no  conviction  for  the  less  offence  except  where 
^^  such  minor  offence  was  substantially  charged  by  the  residue 
of  the  indictment,  after  striking  out  that  portion  of  which  the 
defendant  was  acquitted."  ^ 

§  420.  Fraoticai  SuggestionB.  —  The  reader  will  see,  therefore, 
that  the  officer  of  the  law  who  draws  an  indictment  ought  to 
use  special  care  so  to  frame  it  that,  if  the  defendant  is  acquitted 
of  one  thing  attempted  to  be  proved  against  him,  yet  is  found 
to  be  guilty  of  the  rest,  there  shall  be  left  sufficient  of  allega- 
tion to  hold  him  after  the  part  whereof  he  is  acquitted  is  struck 
out.  And  the  same  suggestion  extends  to  the  joinder  of  counts, 
offences,  and  offenders,  to  be  treated  of  in  subsequent  chapters. 
The  officer  of  the  law  does  not  discharge  his  duty  when  he 
fails,  in  drawing  an  indictment,  to  meet  the  exigency  of  any 
failure  of  expected  proof,  in  a  case  where  the  evidence  may  still 
show  some  offence. 

^  Commonwealth  v.  Morphji  2  Allen,  168. 
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CHAPTER  XXX. 

THE  ARRANGING  OP   THE  MATTER   OP  THE   INDICTMENT   INTO    DIS- 
TINCT COUNTS. 

§421.  Meaning  of  the  "Word  Count — The  word  count  is 
used  in  somewhat  different  senses  ill  the  law  of  pleading. 
Thus  Blackstone  says,  the  first  of  the  several  pleadings  in  a 
civil  cause  "is  the  declaration^  narratioj  or  county  anciently 
called  the  tale ;  in  which  the  plaintiff  sets  forth  his  cause  of 
complaint  at  length."  ^  Our  American  Gould,  who  wrote  later, 
employs  the  following  language :  "  The  terms  ^  declaration ' 
and  *  count '  are  frequently  used,  especially  in  the  older  books, 
as  convertible  terms ;  but  practice  has  introduced  the  following 
distinction :  where  the  plaintiff's  complaint  embraces  only  a 
single  cause  of  action,  and  he  makes  only  one  statement  of  it, 
that  statement  is  called,  indifferently,  a  ^  declaration,'  or  a 
'  count ' ;  though  the  former  term  is  the  more  usual  at  the 
present  day.  But  where  the  suit  embraces  two  or  more  causes 
of  action  (each  of  which  requires,  of  course,  a  distinct  state- 
ment) or  where  the  plaintiff  makes  two  or  more  different  state- 
ments of  one  and  the  same  cause  of  action,  each  several 
statement  is  called  a  count,  and  all  of  them  collectively  taken 
constitute  the  declaration.  In  all  cases,  however,  in  which 
there  are  two  or  more  counts, —  whether  there  is  actually  but 
one  cause  of  action  or  several,  —  each  count  purports  upon 
the  face  of  it  to  disclose  a  distinct  right  of  action,  uncon- 
nected with  that  stated  in  any  of  the  other  counts ;  so  that, 
upon  the  face  of  the  declaration,  there  appear  to  be  as  many 
different  causes  of  action  as  there  are  counts  inserted.  And, 
therefore,  whether  a  plaintiff  whose  declaration  contains  more 
than  one  count  claims  a  recovery  upon  one  right  of  action 
only,  or  upon  several,  cannot  appear  except  in  evidence. 
Practically,  however,  the  defendant  can  seldom  be  left  in  doubt 
on  this  point."  ^ 

1  8  Bl.  Com.  298.  *  Gould  PI.  c.  4,  §  2,  8. 
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§  422.  Contiiiued.  —  In  the  criminal  law,  the  indictment  was 
never  called  the  count.  But  when  it  was  desirable  to  prefer 
against  one  defendant,  or  more  than  one  indicted  together, 
several  distinct  and  unconnected  charges  in  one  indictment,  the 
indictment  was  divided  in  the  same  manner  as  was  the  decla- 
ration in  corresponding  circumstances,  and  then  the  name  of 
count  was  given  to  each  of  the  divisions,  the  same  as  in  the 
civil  department  of  the  law. 

§  423.  The  Office  and  Use    of   Diatdnct    CountB    explained. — 

Chitty  says  :  ^  "  It  is  frequently  advisable,  when  the  crime  is  of 
a  complicated  nature,  or  it  is  uncertain  whether  the  evidence 
will  support  the  higher  and  more  criminal  part  of  the  charge, 
or  the  charge  precisely  as  laid,  to  insert  two  or  more  counts  in 
the  indictment.  This  practice  is  indeed  the  more  necessary, 
because,  though  the  petit  jury  may  find  the  prisoner  guilty  of 
a  part  and  acquit*  him  of  the  residue,  the  grand  jury  cannot 
separate  the  parts  of  a  count,  but  must  either  find  a  true  bill, 
or  throw  out  the  whole  [a  reason,  however,  which,  owing  to 
our  different  course  of  procedure,^  has  little  weight  in  the 
United  States]  ;  while  they  may  find  some  whole  count,  and 
reject  others  from  the  indictment. 

§  424.  Continued  —  Burglary  —  Larceny  —  Embezzlement  — 
Demurrer  —  Arreat  of  Judgment  —  ^^  Thus,  when  circumstances 

render  the  evidence  dubious,  it  is  usual  to  join  a  count  for 
feloniously  breaking  out,  with  larceny  in  a  dwelling-house. 
For  the  same  reason,  it  is  usual  to  add  to  an  indictment  under 
the  39  Geo.  3,  c.  85,  for  embezzlement,  a  count  for  stealing  at 
common  law.  And  in  an  indictment  for  burglary,  to  insert 
one  count  for  a  burglarious  entry  with  intent  to  steal  the  goods 
of  A  6,  and  stealing  them,  and  another  count  for  the  same 
burglary  with  intent  to  steal  the  goods  of  another  person,  and 
sometimes  a  third  or  more  for  a  burglary  with  intent  to  kill 
and  murder.  And  no  doubt  can  now  be  entertained  that  this 
course  is  as  legal  as  it  is  advantageous ;  for  it  is  even  no  objec- 
tion, either  upon  demurrer  or  upon  arrest  of  judgment,  that 
separate  offences  of  the  same  nature  are  joined  against  the 
same  defendant. 

§  425.  How  object  to  Joinder  of  Counta  —  Motion  to  Quaah 

I  1  Chit.  (Mm.  Law,  248  et  seq.  >  Ante,  §  86,  278. 
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—  meet — lAhei  —  AsBatdt  —  "The  only  mode,"  this  writer 
goes  on  to  saj,  —  and  by  quoting  him  liere  we  anticipate  some 
matters  which  will  be  more  fully  discussed  in  another  place,^ 

—  "  of  objecting  to  a  joinder  of  such  offences  in  case  of  felony, 
is  by  an  application  to  the  court  to  quash  the  indictment  before 
plea,  or  to  compel  the  prosecutor  to  elect  which  charge  he  will 
try  in  a  subsequent  stage  of  the  proceedings.  But  the  court 
will  only  listen  to  such  a  request  in  cases  of  felony,  &c.,  and 
when  they  see  that  the  charges  are  actually  distinct,  and  may 
confound  the  prisoner,  or  distract  the  attention  of  the  jury ; 
and  they  will  not  listen  to  it  in  a  case  of  misdemeanor ;  and  it 
is  the  common  practice  to  receive  evidence  of  several  libels, 
and  of  several  assaults,  under  the  same  indictment.  However, 
where  the  indictment  comprehends  several  distinct  misde- 
meanors charged  against  different  persons,  it  may  be  a  good 
ground  of  application  to  the  discretion  of  ihe  court  to  quash 
the  indictment,  on  account  of  the  inconvenience  which  might 
result  at  the  trial  from  joining  different  counts  against  different 
offenders. 

§426.  One   Ttansaotion  deBcribed   in  Different  Ways  —  How 
ConntB  Framed  and  Joined  —  Refer  from  One  Count  to  Another 

—  One  bad  Count  —  ^^The  introduction  of  several  counts, 
ttierefore,  which  merely  describe  the  same  transaction  in  differ- 
ent ways,  cannot  in  general  be  made  the  subject  of  objection; 
for  the  defendant  can  neither  demur,  apply  to  the  court  to  re- 
lieve him,  nor  move  in  arrest  of  judgment.  It  seems  alsp  to 
follow  from  these  principles,  that  every  separate  count  should 
charge  the  defendant  as  if  he  had  committed  a  distinct  offence, 
because  it  is  upon  the  principle  of  the  joinder  of  offences  that 
the  joinder  of  counts  is  admitted  ;  and  to  the  supposed  second 
or  third  offence  in  each  count  should  be  prefixed  the  statement, 
that  the  jury  vuper  sacramentum  9uum  alteriits  prcesentant.  .  .  . 
Though  every  count  should  appear,  upon  the  face  of  it,  to 
charge  the  defendant  with  a  distinct  offence,  yet  one  count 
may  refer  to  matter  in  any  other  count  so  as  to  avoid  unneces- 
sary repetitions ;  as,  for  instance,  to  describe  the  defendant  as 
*  the  said,'  &c.    And  though  the  first  count  should  be  defective, 

« 

1  Post,  §  444  et  seq. 
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or  be  rejected  by  the  grand  jury,  this  circumstance  will  not 
vitiate  the  residue.  But,  if  the  other  counts  refer  to  a  writ  or 
warrant  improperly  set  forth  in  the  first,  the  whole  indictment 
will  be  invalid."  ^ 

§  427.  Theory  of  Dlstinot  Counts,  continued  —  Legal  FictionB. 

—  This  statement  of  the  doctrine  of  counts,  whereby  several 
apparently  distinct  charges  are  embraced  in  one  indictment, 
in  which  but  a  single  offence  is  really  meant  to  be  set  out,  opens 
to  us  a  glimpse  of  that  vast  phenomenon  of  our  law,  in  which 
fact  is  seen  trampled  under  the  feet  of  fiction,  till,  humbled  by 
bruises  and  insults,  it  is  lifted  up  to  shine  the  brighter  for  its 
late  degradation.  Several  counts  are  permitted  to  be  joined, 
because  the  law  allows  the  joinder  of  several  distinct  offences ; 
yet,  if,  in  felonies  and  many  misdemeanors,  the  judge  finds  it 
to  be  fact  and  not  fiction  that  there  are  more  offences  than  one 
intended  to  be  embraced  in  the  indictment,  he  will  arrest  the 
proceedings ;  while,  if  the  indictment  spoke  the  truth,  and 
professed  to  be  aiming  at  one  offence  set  out  in  several  forma, 
the  proceedings  would  be  arrested  on  that  account ;  and  still, 
as  the  result  of  all  this.  Truth  at  last  appears  more  bright, 
in  the  verdict  which  the  jury  are  able  to  render  by  reason  of 
the  charges  having  been  made  thus  separate  and  distinct,  than 
if  she  had  never  been  beaten  down  by  fiction. 

§428.  Continued  —  DiffloultieB  Stated — At  the  same  time, 
this  departure  from  truth,  like  other  departures  in  the  relations 
and  affairs  of  life,  leaves  its  residuum  of  trouble  behind.  If 
the  jury,  for  example,  bring  in  a  verdict  of  guilty  covering  all 
the  counts,  shall  the  judge  sentence  the  prisoner  as  for  so  many 
distinct  offences  7  If  there  is  a  writ  of  error,  and  there,  appears 
to  be  a  judgment  as  for  as  many  distinct  offences  as  there  are 
counts,  will  the  judgment  therefore  be  reversed  ?  These  and 
various  other  questions,  growing  out  of  the  union  of  fact  and 
fiction  in  the  doctrine  and  practice  of  separate  counts,  vex  not 
a  little  the  learning  of  our  criminal  law  procedure.  The  sev- 
eral questions  here  alluded  to  will  be  discussed  in  their  proper 
places.  Meanwhile  we  shall  direct  attention  to  a  few  points 
connected  with  the  foregoing  statement  of  the  doctrine  of 

1  1  Chit.  Grim.  Law,  24S-260. 
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counts ;  and,  in  the  next  chapter,  proceed  to  consider  the  mat- 
ter somewhat  farther,  in  connection  with  the  general  doctrine 
of  the  joinder  of  distinct  offences  in  a  single  indictment. 

§  '429.  Commencement  of  a  Crount  —  Its  Condnsion  —  Baoh 
Snffloieiit  in  itsell  —  It  is  customary,  as  already  intimated,^  for 
each  count  to  have  the  commencement  ^'  the  jurors  aforesaid, 
on  their  oath  aforesaid,  present."  And  in  general,  if  this  is 
omitted  from  any-  count,  the  particular  count  is  for  this  reason 
bad.'  But  in  one  case  where  the  third  count  omitted  these 
words,  the  objection  was  held  to  be  obviated  by  the  fact,  that 
the  record  showed  the  grand  jury  to  have  been  sworn  in  open 
conrt,^  —  a  conclusion  which  appears  to  rest  well  on  reasons 
to  be  shown  in  a  subsequent  chapter.  The  same  doctrine  applies 
to  the  concluding  part  of  th*e  counts ;  the  words  ^^  against  the 
peace,"  &c.,  must  be  found  in  each  one  ;  ^  likewise,  if  the  in- 
dictment is  on  a  statute,  the  words  ^'  against  the  form  of  the 
statute."  ^  It  has  been  laid  down  in  broad  terms,  that  ^^  each 
count  in  an  indictment  must  be  sufficient  in  itself,  and  aver- 
ments in  one  cannot  aid  defects  in  another."  ^ 

§  430.  "  Another "  Oflfenoe.  —  Yet  it  has  been  held  not  to  be 
necessary  to  carry  the  fiction  of  distinct  offences  so  far  as  to 
allege,  in  each  count  subsequent  to  the  first,  that  the  offence 
therein  set  out  is  other  than  the  one  mentioned  in  the  preceding 
count.  And  it  was  intimated,  that  such  an  express  allegation 
would,  in  a  case  where  but  one  offence  was  really  meant,  be 
improper.^ 

§  4S1.  Referring  from  One    Comit   to  Another  —  Attempt  to 

Commit  Rape  —  Larceny.  —  Though,  as  already  mentioned, 
repetitions  may  be  avoided  by  referring  in  one  count  to  matter 
contained  in  another,®  yet  there  is  a  limit  to  what  the  reference 
"will  carry  with  it.    If  the  first  count  describes  the  wife  of  the 

defendant,  and  the   second  count  mentions   the  defendant's 

• 

I  Ante,  §  182  and  note,  426.  <  Worden,  J.  in  The  State  v.  Longley, 

*  The  State  o.  McAllUter,  26  Maine,  10  Ind.  482,  ^84. 

874.  T  The  State  p.  Knat,  85  N.  H.  488, 

s  Hufihian    v.    Commonwealth,    6  441.     And   see   Lazier  v.    Common- 

fiand.  685.  wealth,  10  Qrat.  708. 

«  The  Bute  v,  Cadle,  19  Ark.  618.  »  Ante,  §  426.    And  see  the  drU 

>  Reg.  V.  Purchase,  Car.  &  M.  617,  case  of  Frazier  v.  Felton,  1  Hawks, 

620 ;  The  State  v.  Soule,  20  Mame,  19.  281. 
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^^  said  wife/'  this  s\}fficiently  points  to  the  same  person  who 
was  first  described.^  But  where  the  first  count  charged  the 
defendant  with  having  assaulted  ^'  Esther  Ricketts,  an  infant 
above  the  age  of  ten  and  under  the  age  of  twelve  years/'  with 
intent  to  carnally  know  her ;  and  the  second  count  charged,  in 
a  different  form,  an  attempt  to  have  carnal  knowledge  of  *^  the 
said  Esther  Bicketts";  the  reference  in  the  second  count, 
while  it  pointed  out  the  person,  was  held  not  to  carry  with  it 
the  allegation,' that  she  was  "  an  infant  above  the  age  of  ten 
and  under  the  age  of  twelve  years."  ^  So  where  the  first  count 
charged  a  larceny  of  goods  of  a  certain  value  mentioned,  and 
the  second  alleged  a  receiving  of  the  '^  goods  aforesaid,"  this 
was  held  not  to  draw  into  the  second  count  the  allegation  of 
value  contained  in  the  first^ 


CHAPTER  XXXI. 


DUPLICITT. 


§  432.  DefiDitlonB  I —  Gkeneral  Doctrine.  —  Says  Oould,  treat- 
ing of  the  civil  department  of  our  law :  "  Duplicity,  or  double 
pleading,  consists  in  alleging,  for  one  single  purpose  or  object, 
two  or  more  distinct  grounds  of  complaint  or  defence,  when 
one  of  them  would  be  as  effectual  in  law  as  both  or  all.  This, 
by  the  principles  of  the  common  law,  is  a  fault  in  all  pleading ; 
because  it  produces  useless  prolixity,  and  always  tends  to  con- 
fusion, and  to  the  multiplication  of  issues."  *  "  Duplicity  in  a 
declaration  consists  in  joining,  in  one  and  the  same  count,  dif-* 
ferent  grounds  of  action,  of  different  natures,  or  of  the  same 
nature,  to  enforce  only  a  single  right  of  recovery.  This  is  a 
fault  in  pleading,  only  because  it  tends  to  useless  prolixity  and 
confusion,  and  is  th^efore  only  a  fault  in  form,"  ^  Similar  to 
this  is  duplicity  in  the  indictment ;  it  is  the  joinder  of  two  or 

1  Reg.  V.  Dent,  1  Car.  &  K.    249.        »  The  State  v,  Lyon,  17  Wis.  287. 
See  also  The  State  v.  Nelson,  29  Maine,       «  Gould  PL  c.  8,  §  1. 

829.  »  lb.      4,  §  99. 

2  Beg.  V.  Martin,  9  Gar.  &  P.  216. 
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more  distinct  offences  in  one  count.  The  criminal  law  never 
permits  this ;  ^  jet  what  are  two  or  more  offences  within  the 
rule,  and  what  are  the  consequences  of  such  joinder,  are  ques- 
tions requiring  explanation. 

§  438.  Crime  within  a  Crime. —  In  the  work  on  the  Criminal 
Law,^  and  somewhat  in  the  chapter  before  the  last  of  the 
present  volume,  we  saw  how  criminal  transactions  are  cut  up, 
80  to  speak,  into  specific  crimes ;  how  some  crimes  are  in- 
cluded in  others  of  larger  dimensions  ;  and  how,  in  yet  other 
instances,  the  criminal  transaction  may  be  so  divided,  that, 
instead  of  there  being  one  crime  covering  the  whole,  with 
smaller  crimes  included  within  the  one,  there  shall  be  cut  out 
of  the  whole  a  variety  of  crimes  in  many  other  different  ways. 
Now  it  is  obvious,  that,  if  the  indictment  charges  the  defend- 
ant with  an  offence  which  in  its  nature  and  in  the  form  of  the 
allegation  includes  several  smaller  ones,  —  as,  if  it  charges  a 
murder,  which  includes  a  manslaughter,  a  battery,  and  an 
assault,  —  it  is  not  for  this  reason  multifarious ;  ^  while  still  it 
does,  in  a  certain  sense,  charge  several  crimes  in  a  single 
count.     This  is  old,  universal,  and  well  established  doctrine. 

§  434.  One   Crime  committed  in  Different  Ways  —  MaUcions 

Miflchie£  —  There  is  another  doctrine  not  quite  so  obvious,  yet 
abundantly  established  ;  namely,  that,  under  some  provisions 
of  law,  a  particular  crime  may  be  committed  in  different  ways ; 
then,  if  the  indictment  charges,  in  a  single  count,  the  com- 


1  The  State  v.  Howe,  1  Rich.  260;  tarn  building  therein  described;  but 
Reed  v.  People,  1  Parker  C.  C.  481 ;  that  allegation  is  only  introduced  as  a 
United  States  v.  Sharp,  Peters  C.  C.  part  of  the  various  acts  charged  to 
181 ;  The  State  v.  Bridges,  24  Misso.  have  been  committed  by  the  defendant, 
858;  Commonwealth  v,  Symonds,  2  all  which  combined,  authorize  the 
Haas.  168.  charge  of  the  specific  offence  made 

2  Crim.  Law,  I.  §  796-828.  punishable  by  Rev.  SU.  c.  188,  §  12. 
*  It  was  held  in  Massachusetts,  that  It  is  not  unusual  to  find,  in  a  count 

an  indictment  on  the  Revised  Statutes,  properly  framed,  all  the  essential  ele- 

c.  188,  §  12,  for  an  attempt  to  set  fire  ments  of  a  count  for  a  minor  offence, 

to  a  building,  is  not  bad  for  duplicity,  and  presentii^  the  objection  of  duplic- 

though  it  sets  forth  a  breaking  and  ity  quite  as  strongly  as  the  present 

entering  of  the  building,  as  well  as  an  case.    Thus,  in  an  indictment  for  mur- 

attempt    in    the   building,    after    the  der  or  manslaughter,  there  is  a  full 

breach   and  entry,  to  set  fire  to  it.  and  technical  charge  of  an  assault  and 

Said  Dewey,  J. :  "  It  is  true  that  they  battery."    Commonwealth  v.  Homey, 

[the  counto]  set  forth  a  breaking  and  10  Met.  422,  426. 
entering,  in  the  night  time,  of  a  cer- 
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mission  of  this  crime  in  all  these  Ways,  coupling  them,  as  they 
are  specified  one  after  another,  by  the  conjunction  and,  it  is 
not  open  to  the  objection  we  are  considering.  For  example, 
it  is  the  same  in  law  to  cause  a  thing  to  be  done  as  to  do  it ; 
therefore  a  man  may  commit  almost  any  crime,  in  either  of 
these  two  ways ;  namely,  by  causing  it  to  be  done,  or  by  doing 
it ;  and,  as  we  have  seen,^  if  he  causes  it  to  be  done,  he  may 
be  charged,  should  the  pleader  choose,  according  to  the  outward 
fact,  as  causing,  instead  of  the  inward  or  legal  fact,  as  doing. 
Consequently  it  has  been  held,  that  a  count  for  nialicious  mis- 
chief is  not  multifarious,  which  charges  the  defendant  with 
having  unlawfully,  &c.,  destroyed  and  caused  to  be  destroyed, 
a  quantity  of  potatoes  mentioned.  If  we  suppose  that  the 
defendant  did  both  to  the  potatoes,  he  actually  committed 
thereby  only  one  oflFence.^ 

§  435.  Continued  —  Common  Law  and  Statutes  —  Idbel  — 

Forgexy  —  Attempt  —  Mutiny,  &o.  —  '^  And  it  is  the  usual  prac- 
tice," says  Starkie,  ^^  to  allege  offences  cumulatiyely,  both  at 
common  law  and  under  the  description  contained  in  penal 
statutes ;  as,  that  the  defendant  published  and  caused  to  be 
published  a  certain  libel,  that  he  forged  and  caused  to  be  forged, 
&c.  In  Fuller's  Oase,^  it  was  objected  that  the  second  count 
of  the  indictment  comprehended  two  distinct  offences,  namely, 
an  endeavor  to  seduce,  entice,  and  stir  up  M.  L.  to  commit 
mutiny,  and  also  an  endeayor  to  seduce,  entice,  and  stir  up 
M.  L.  to  commit  traitorous  and  mutinous  practices.  But  as 
the  first  count  of  the  indictment  was  holden  to  be  sufficient, 
the  judges  gave  no  opinion  upon  the  second  ;  Mr.  Baron  Per- 
ryn,  however,  observed,  that  it  would  probably  be  found  to  be 
a  sufficient  answer  to  this  objection,  that,  though  this  charge 
might  have  been  branched  out  into  separate  offences,  the  whole 
might  be  but  the  parts  of  one  fact  of  endeavor,  which  must  be 
stated  as  it  is."  * 

§  436.    Continued  —  Statute  —  Spixituous    Liquors  —  (Other 

niuBtrations,  in  the  Note).  — Now,  if  a  statute  says,  that  the 
doing  of  this,  or  that,  or  the  other  thing  shall  subject  the  doer 

1  Ante,  §  882-^84.  >  Rex   v.  FnUer,  2  Leach,  4th  ed. 

>  The  State  v.  Euns,  6  Blackf.  814.      790, 1  East,  P.  C.  92. 

«  1  Stark.  Crim.  Pi.  2(i  ed.  246. 
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to  a  punishment  whieh  it  specifies,  plainly  a  man  may  incur 
the  penalty  by  doing  any  one  of  the  three  things.  And  by 
doing  the  three  things  at  different  times  and  as  separate  trans- 
actions, he  incurs  the^nalty  three  times,  and  three  times  he 
may  be  punished.  But  suppose,  instead  of  this,  he  does  the 
three  things  at  once,  and  as  one  transaction,  the  doctrine 
appears  to  be  that  he  incurs  the  penalty  but  once,  the  same  as 
though  he  had  done  only  one  of  them.^  Whence  we  have  the 
general  proposition,  that,  subject  perhaps  to  exceptions  de- 
pending on  the  peculiarities  of  cases  and  the  particular 
language  employed,  if  a  statute  forbids  several  things  in  the 
alternative,  it  thereby  creates  but  one  offence;  and,  since 
the  offence  may  be  committed  in  different  ways,  distinguished 
in  the  statute  from  one  another  by  the  disjunctive  ^^  or,"  or 
committed,  by  combining  more  than  one  or  all  the  ways  in  one 
transaction,  an  indictment  upon  the  statute  may  in  a  single 
count  charge  the  defendant  with  all  the  acts,  using  the  coptQa- 
tive  "  and  '*  where  the  statute  employs  the  disjunctive  "  or  " ; 
or,  on  the  other  hand,  the  allegation  may  be  of  only  one  of 
these  acts,  or  of  any  other  number  less  than  the  whole,  at  the 
election  of  the  pleader.  And  in  any  case  the  proof  need  cover 
only  so  much  of  the  matter  charged  as  constitutes  a  crime.^ 
Thus,  where  the  allegation  was  that  the  defendant  sold  spirit- 
uous liquors,  to  wit,  rum,  brandy,  whiskey,  and  gin,  in  less 
quantities  than  one  quart,  without  license,  and  it  was  objected 
that  there  were  here  four  offences  set  down  in  one  count,  the 
court  overruled  the  objection,  saying :  ^'  The  selling  of  any  of 
the  liquors  named  would  be  an  offence ;  but  there  is  no  more 
reason  why  an  offender  should  be  indicted  separately  for  each, 
than  there  would  be  to  charge  a  thief,  who  had  stolen  a  suit  of 
clothes,  in  separate  counts  for  the  coat,  waistcoat,  &c."  ^ 

>  Commonwealth  v.  Eaton,  16  Pick.  c.  66,  §  20,  a  penon  may  be  charged 

278,  276.  with  "  destroying,  defacing,  and  i^jur- 

s  Crim.  Law,  I.  §  274,  808,  810;  ing"  a  register;  for  here  is  but  one 

The  State  v.  Myers,  10  Iowa,  448 ;  The  offence,  though  the  words  of  the  statute 

State  V.  Cooster,  10  Iowa,  463;  The  are  "  shall  wilfully  destroy,  de&ce,  or 

State  V.  Harris,  11  Iowa,  414.  ii^ure,"  &c.    Reg.  v,  Bowen,  1  Den. 

«  The  Stote  r.  Whitted,  8  Ala.  102.  C.  C.  22, 1  Cox  C.  C.  88, 1  Car.  &  K. 

And  see  Teflt  v.   Commonwealth,  8  601.    1^  also  The  State  v,  Houseal,  2 

Leigh,  721.    In  like  manner  under  the  Brev.  219 ;   The  State  v.  Nelson,  29 

English  Statute  11  Geo.  4  &  1  Will.  4,  Maine,   829.     Other    illustrations   of 
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§  437.  other  niuBtratioxui  of  Connti  not  Doable  —  Treason  — 
Attempt  —  Battery  of  Two  —  Ubel  —  Robbery  —  Joint  Aaeanlt. 

—  It  is  said  in  Archbold's  Pleading  and  Evidence  :  ^  '^  Laying 
several  overt  acts  in  a  count  for  high  treason  is  not  duplicity  ;  ^ 
because  the  charge  consists  of  the  compassing,  &c.,  and  the 
overt  acts  are  merely  evidence  of  it ;  and  the  same  as  to  con- 
spiracy  So  a  count  in  an  indictment  charging  a  man 

with  one  endeavor  to  procure  the  cominission  of  two  offences 
is  not  bad  for  duplicity ;  because  the  endeavor  is  the  offence 
charged.^  ....  And  it  is  now  generally  understood  that  a 
man  may  be  indicted  for  the  battery  of  two  or  more  persons 
in  the  same  count ;  ^  or  for  a  libel  upon  two  or  more  persons, 
when  the  publication  is  one  single  act ;  ^  without  rendering  the 
count  bad  for  duplicity.  In  felonies  also,  the  indictment  may 
charge  the  defendant,  in  the  same  count,  with  felonious  acts 
with  respect  to  several  persons,  —  as,  in  robbery,  with  having 
assaulted  A  and  B,  and  stolen  from  A  one  shilling,  and  from 
B  two  shillings,  —  if  it  was  all  one  transaction."  ^  Thus  also, 
where  two  commit  a  joint  assault  with  intent  to  murder,  the 
one  with  a  knife  and  the  other  with  a  gun,  a  count  in  the 
indictment  charging   them  jointly  is    not  objectionable  for 

this    doctrine    are  the  following:    A  v.  Brown,  14  Gray,  419;   Steyens  v. 

statute   provided    a    punishment    for  Commonwealth,  6  Met.  241 ;  Byrne  v. 

**  whoever  utters,  or  passes,  or  tenders  The  State,  12  Wis.  619 ;    Common- 

in  payment  as  true,"  any  note,  &c.  wealth  v.  Lufkin,  7  Allen,  579;  The 

And  a  count  was  held  not  to  be  double  State  v.  Bielby,  21  Wis.  204. 

which  charged  that  the  defendant "  did  i  Archb.  PI.  &  £y.  18th  Lond.  ed. 

utter  and  pass  as  true,"  &c.    "This  64. 

language,"  said  Chapman,  C.  J.  "  de-  3  Anonymous,  J.  Eel.  8. 
scribes  but  a  single  offence,  and  the  >  Rex  v.  Fuller,  1  B.  &  P.  180. 
indictment  describes  it  in  the  usual  4  Rex  v.  Benfleld,  2  Bur.  980,  984 ; 
way."  Commonwealth  O.Hall,  4  AUen,  see  2  Stra.  980;  2  Lord  Raym.  1572, 
806,  806.  A  statute  provided  that,  "  if  contra.  In  the  case  in  Burrow,  the 
any  person  shall  sell,  or  offer  for  sale,  question  was  pertinently  asked,  "  Can- 
or  shall  advertise,  or  cause  to  be  not  the  king  call  a  man  to  account  for 
advertised  for  sale  "  any  lottery  ticket,  a  breach  of  the  peace,  because  he  broke 
&c.,  he  should  be  punished  in  a  way  two  heads  instead  of  one  ?  How  many 
pointed  out.  And  a  count  was  held  informations  have  been  for  libels  upon 
not  to  be  double  which  charged  that  the  king  and  his  ministeraf**  As  sna- 
the defendant  "  did  unlawfully  offer  for  taining  the  text  also,  see  Anonymoua, 
sale  and  did  imlawfuUy  sell."  Common-  Lofit,  271. 

wealth  V.  Eaton,  16  Pick.  273.    And  &  Rex  v.  Jenour,  7  Mod.  400 ;  Rex  v. 

see,  to  the  like  effect.  Commonwealth  v,  Benfleld,  supra. 

Nichols,  10  Allen,  199 ;  Commonwealth  ^  Reg.  v.  Giddings,  Car.  &  M.  684. 
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duplicity.^  And  if  a  man  shoots  at  two  persons,  intending  to 
kill  one,  but  entirely  regardless  which,  he  may  be  conTicted 
on  an  indictment  charging  a  joint  assault  upon  both.^ 

§  438.    Further  Views   of  the  Doctrine.  —  SeUing  Liquors  to 

Drunkard.  —  There  is  a  Connecticut  case  in  which  the  infor- 
mation alleged,  that,  on  a  day  mentioned,  the  defendant  A  did 
sell,  and  did  offer  to  sell,  by  himself  and  by  an  agent,  wines, 
spirituous  liquors,  and  other  intoxicating  beverage,  to  one  B, 
being  addicted  to  habits  of  intoxication,  said  A  knowing  him 
to  be  so  addicted,  and  said  B  being  also  a  common  drunkard. 
Thereupon  the  court  held,  first,  that  the  information  was  not 
bad  for  duplicity,  because  it  charged  A  with  selling,  and  offer- 
ing to  sell,  as  these  acts  may  have  been  parts  of  one  and  the 
same  transaction ;  secondly,  that  it  was  not  obnoxious  to  this 
objection,  because  it  averred  that  A  did  the  acts  alleged,  by 
himself  and  by  an  agent,  as  those  acts  may  have  been  joint, 
and  done  by  both,  in  conjunction ;  and,  thirdly,  that  for  the 
same  reasons  it  was  not  bad  for  uncertainty  or  repugnancy. 
And  upon  the  subject  of  duplicity,  Waite,  J.  made  the  follow- 
ing observation:  ^^No  matters,  however  multifarious,  will 
operate  to  make  a  declaration  or  information  double,  provided^ 
that  all  taken  together  constitute  but  one  connected  charge,  or 
one  transaction."^  And  this  observation  may  be  accepted  as 
expressing  the  common  doctrine,  when  we  add  to  it  the  words 
^^  provided  also,  that,  in  any  view  which  the  law  will  take  of 
the  one  transaction,  it  may  be  regarded  as  constituting  but  one 
offence."  * 

§  439.   Conttnned  —  Burglary  and  Laroeny.  —  Perhaps  upon 

the  doctrine  thus  stated  and  qualified  may  be  justified  what 
Mr.  Archbold  tells  us  is  the  English  practice  in  indictments 
for  burglary,  namely,  to  charge  the  defendant  in  one  count 
with  having  broken  and  entered  the  house  with  intent  to  com- 


1  Shaw  v.  The  State,  18  Ala.  647.  pllcity;    for,    said    Potts,    J.:    "The 

'  Commonwealth  v.  McLaughlin,  12  assaiUt,  the  battery,  the  fahe  imprison- 

Coth.  615.  ment,  though  in  themselveB  separately 

>  Barnes  v.  The  State,  20  Conn.  282,  considered  they  are  distinct  offences^ 

286.  yet  collectiTely  they  constitute  but  one 

4  Thus,  a  conTiction  on  an  indict-  offence."    Francisco  v.  The  State,  4 

ment  charging  assault,  battery,  and  iSab.  80,  82. 
false  imprisonment  is  not  bad  for  du- 
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mit  a  felony,  and  also  with  having  committed  the  felony 
intended.^  A  common  instance  of  this  form  of  the  averment, 
in  both  countries,  is  where  the  one  count  sets  forth  a  breaking 
and  entry  with  intent  to  steal,  and  also  a  larceny  actually 
committed  in  the  place  entered.^ 

§  440.  One  of  the  Offences  Insufficiently  AUeged  —  Snrplnsaga 

—  Time.  —  If  an  indictment  describes  one  offence,  and  then 
adds  such  words  only  as  are  in  part  sufficient  to  describe 
anoth6r,.it  is  not  therefore  double  ;^  to  be  so,  it  must  set  out 
each  of  the  two  offences  in  adequate  terms.^  The  principle  is, 
that  the  allegation  which  is  mere  surplusage,  and  therefore 
void,  does  no  harm.  The  like  case  has  already  been  men- 
tioned,^ where  an  offence  not  in  its  nature  continuing,  is  charged 
to  have  been  committed  on  more  days  than  one ;  if  only  one 
of  the  days  is  adequately  alleged,  the  rest  is  surplusage,  and 
the  indictment  good. 

§  441.  lUtistrations  of  DnpUcity  —  Way— Distorbing  Meetings. 

—  The  reader,  having  thus  seen  various  illustrations  of  what  is 
not  duplicity,  will  derive  instruction  from  the  following  cases 
showing  what  is.  In  Tennessee  an  indictment  was  held  to  be 
double  and  therefore  bad,  where,  being  against  an  overseer  of 
a  road,  it  averred,  that  the  road  was  ruinous  and  out  of  repair, 
that  it  was  not  measured  and  mile-marked,  and  that  no  posts 
of  durable  wood  were  set  up  at  each  mile.  And  the  reason  of 
this  was  explained  by  Green,  J.  as  follows :  '^  By  the  act 
of  1804,  c.  1,  §  9,  overseers  of  roads  are  made  indictable  for 
failing  to  keep  the  road  in  repair  ;  and,  as  no  specific  penalty 
is  fixed,  they  may  of  course  be  punished  as  persons  guilty  of 
other  misdemeanors  are  punishable.  By  the  act  of  1819, 
c.  26,  §  5,  it  is  provided,  that  the  grand  jury  may  present 

^  Archb.  Crim.  PL  18th  Lond.  ed.  it  is  all  one  transaction ;   the  prisoner 

54.    See  Crim.  Law,  I.  §  898.    And  could  not  have  been  embarrassed." 
see  Reg.  v.  Bowen,  1  Den.  C.  C.  22,       a  The  State  w.  Ck)lter,  6  R.  I.  196; 

28,  where  Parke,  B.  said  to  counsel :  Breese  v.  The  State,  12  Ohio  State, 

"  Your  objection  would  apply  to  erery  146 ;  Davis  v.  The  State,  8  CJold.  77. 
case  of  a  burglary  and  a  larceny.  There       '  Jillard  v.  Commonwealth,  2  Casey, 

would  be,  first,  the  burglary ;  secondly,  169 ;  The  State  v.  Palmer,  85  Maine,  9. 
the  larceny ;  thirdly,  the  compound  or       *  Commonwealth  v.  Tuck,  20  Pick, 

simple  larceny;  fourthly,  the  stealing  856,  860;  Dawson  v.  People,  26  N.  Y. 

in  a  dwelling-house."    And  Tindal,  C.  899 ;  Burchard  v.  The  State,  2  Oregon 

J.  added:  "This  is  one  setof  &cts;  78. 

6  Ante,  §  888. 
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oyerseers  of  roads  for  failing  to  mile-mark,  and  set  up  post- 
marks, &C.J  and  that  on  conyiction  he  [they]  shall  be  fined  in 
a  SHm  not  exceeding  five  dollars.  These  acts  constitute  the 
oflfence  of  failing  to  keep  the  roads  in  repair,  and  the  offence 
of  failing  to  mile-mark  the  road  and  set  up  posts  at  each  mile, 
—  entirely  difierent  and  distinct  ofiences;  the  punishment  of 
the  one  being  limited  to  a  fine  of  five  dollars,  while  the  pun- 
ishment of  the  other  may  be  by  a  fine  as  high  as  fifty  dollars. 
The  indictment  is  therefore  double  ;  and,  for  that  reason, 
vicious."^  An  early  statute  in  Massachusetts  provided,  in 
one  section,  that,  '^  if  any  person  shall,  on  the  Lord's  day, 
within  the  walls  of  any  house  of  public  worship,  behave  rudely 
and  indecently,  he  or  she  shall  pay  a  fine,  not  more  than  forty 
shillings  nor  less  than  five  shillings."  Then,  in  a  subsequent 
section,  it  provided,  that,  ^^  if  any  person  or  persons,  either  on 
the  Lord's  day  or  at  any  other  time,  shall  wilfully  interrupt  or 
disturb  any  assembly  of  people  met  for  the  public  worship  of 
God,  within  the  place  of  their  assembling  or  out  of  it,  he  or 
they  shall  severally  pay  a  fine  not  exceeding  ten  pounds  nor 
less  than  twenty  shillings."  And  an  indictment  was  held  to 
be  double,  as  charging  against  the  defendant  what  came  within 
both  these  sections,  when  it  set  out,  that,  at  a  time  and  in  a 
locality  mentioned,  he,  within  the  walls  of  the  public  meeting- 
bouse,  which  is  used  and  improved  as  a  house  of  public 
worship,  did  behave  indecently  and  rudely  [here  the  allega- 
tion is  brought  fully  within  the  former  of  the  above-quoted 
sections],  and  then  and  there  did  wilfully  interrupt  and  dis- 
turb the  people  of,  <fec.,  then  and  there  assembled  in  said 
meeting-house  for  publicly  worshipping  Ood  on  said  day.^ 
It  is  perceived  that  the  latter  clause  of  this  count  falls  fully 
within  the  latter  of  the  two  quoted  sections.  A  question 
might  perhaps  be  made,  whether  the  allegation  was  sufficiently 
specific  upon  either  section ;  but  that  question  seems  not  to 
have  been  raised  or  considered.  If  the  allegation  were  held 
to  be  sufficient  on  one  section,  but  defective  as  to  the  other, 
then  the  result  derivable  from  the  principles  already  explained 
would  be,  that  it  is  good  and  not  double. 

1  Qreenlow  t^.  The  State,  4  Humph.       <  Commonwealth    v.    SymoDds,    2 
25, 26.  Ma88.  168. 
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§  442.  How  Defendant  to  take  Advantage  of  Dnplicity. — 
Archbold,  writing  of  the  English  practice,  says:  ^^In  civil 
actions,  the  usual  mode  of  objecting  to  pleadings  for  duplicity 
is  by  special  demurrer ;  it  is  cured  by  general  demurrer,  or  by 
the  defendant's  pleading  over.  'In  criminal  cases,  the  defendant 
may  object  to  it  by  special  demurrer,  perhaps  also  upon  general 
demurrer ;  or  the  court  in  general,  upon  application,  will  quash 
the  indictment.  But  it  is  extremely  doubtful  whether  it  can  be 
made  the  subject  of  a  motion  in  arrest  of  judgment  or  of  a 
writ  of  error ;  and  it  is  cured  by  a  verdict  of  guilty  as  to  one 
of  the  offences,  and  not  guilty  as  to  the  other."  ^ 

§  448.  Continued.  —  The  American  authorities  on  this  ques- 
tion are  not  uniform,  and  in  some  of  the  States  they  are 
indistinct  and  uncertain.  It  has  been  held  with  us,  as  Archbold 
states  the  English  doctrine,  that,  if  there  is  a  verdict  convicting 
the  defendant  of  one  of  the  offences  charged,  and  acquitting 
him  of  the  other,  the  defect  is  thereby  cured.^  This  is  doubtless 
sound  law  everywhere.  Also  the  defect  is  cured  by  a  noL  pros. 
entered,  as  to  one  of  the  offences,  by  the  prosecuting  officer 
before  trial.^  But  where  this  is  not  done,  and  the  conviction 
is  a  general  one  for  the  whole,  some  of  our  American  courts 
have  held,  that  the  motion  in  arrest  of  judgment  is  available ;  ^ 
and  in  other  American  cases  this  method  appears  to  have  been 
resorted  to  without  objection.^    But  in  some  of  the  other  States 

1  Aichb.  Crim.  PL  &  Ey.  18th  Lond.  in  Rex  r.  Benfield,  2  Bur.  980,  984; 

ed.  54.  to  be  sufficient  English  authority  on 

'  The  State  v.  Miller,  24  Conn.  622 ;  which  to  rest  their  decision.    I  will 

The  State  v.  Merrill,  44  N.  H.  624.  observe,  tliat,  in  both  these  cases,  the 

»  The  State  v.  Merrill,  supra.  question    concerning  what    seems    to 

«  The  State  v.  Merrill,  supra ;  The  hare  been  deemed  duplicity,  was  raised 

State  o.  Howe,  1  Rich.  260 ;  ovemil-  by  motion  in  arrest  of  judgment,  and 

ing,  it  seems,  the  earlier  case  of  The  that  in  both,  the  motion  was  sustained. 

State  V.  Johnson,  3  Hill,  S.  C.  1,  of  The  cases,  however,  were  brief  ones, 

which  case,  however,  no  mention  is  apparently  not  much  considered,  and 

made  in  the  report  of  the  former.  The  there  was  no  point  made  as  to  whether 

court  cite  those  observations  of  Mr.  the  motion  in  arrest  was  the  proper 

Archbold  which  are  quoted  in  our  text ;  means  by  which  to  take  advantage  of 

but   say  truly,  that   he  refers  to  no  the  duplicity. 

authority  sustainmg  his  views.    They       *  Commonwealth    v.     Symonds,    2 

consider,   the  two   cases   of  Rex   v.  Mass.  168;   Barnes  v.  The  St«.te,  20 

Roberto,  Carth.  226 ;  and  Rex  v,  Clen-  Conn.  282;  .Greenlow  v.  The  State,  4 

don,  2   Stra.  870,  the  latter  not  being  Humph.  26;  The  State  v.  Nelson,  8  N. 

weakened  on  this  particular  point  by  H.  168;    confirmed  in  The  State  v. 

being  overruled  as  to  ito  main  matter  Fowler,  8  Foet.  K.  H.  184, 191. 

268 


CHAP.  XXXn.]  JOINDER  OF  OFFENCES.  §  444 

it  is  laid  down,  that  this  defect  can  be  reached  only  by  a  motion 
to  quash  or  by  a  demurrer,  the  motion  in  arrest  of  judgment 
not  being  available ;  ^  and  to  the  latter  effect  there  is  pretty  dis- 
tinct intimation  by  the  court  in  Massachusetts.^  In  matter  of 
principle,  duplicity  would  seem  to  be  a  defect  of  such  mere 
form  as  ought  to  be  deemed  cured  by  the  verdict ;  because  the 
objection  is  one  which  relates  simply  to  the  convenience  of  the 
defendant  in  making  his  defence,^  while  by  not  taking  the  objec- 
tion he  seems  to  have  suffered  no  inconvenience  and  therefore 
to  have  waived  it.  But  there  may  be  error  in  the  sentence ; 
and,  looking  at  the  record  after  sentence,  the  court  should 
give  to  it  the  same  consideration  as  if  the  two  offences  were 
charged  in  two  separate  counts. 


CHAPTER  XXXII. 

JOINDER    OF    OFFENCES. 
§  444.  Scope    of    this     Chapter  —  General    Doctrine.  —  The 

joinder  of  offences,  to  be  treated  of  in  this  chapter,  takes  place 
where  two  or  more  counts  are  made  to  constitute  one  indict- 
ment. We  saw,  in  the  chapter  before  the  last,  that,  in  such  a 
case,  whether  there  are  more  offences  than  one  really  meant  to 
be  alleged  against  the  defendant  or  not,  in  theory  of  law  each 
count  is  for  a  separate  crime,  and  there  are  as  many  distinct 
crimes  set  out  as  there  are  counts.  May,  therefore,  any  num- 
ber of  distinct  crimes  —  crimes  actually  meant  to  be  other 
than  the  same,  and  covering  separate  transactions  —  be  alleged 
in  a  single  indictment  ?    If  not,  what  is  the  rule  on  the  subject  ? 

^  The  State  v.  Brown,  8  Humph.  89 ;  embarrassed  in   the   sentence   to   be 

People  V.  Shotwelly  27  Cal.  894.    And  pronounced."    p.  261.    Yet  to  me  it 

see  Shafer  v.  The  State,  26  Ind.  191 ;  does  not  seem,  that  embarrassment  of 

Simons  v.  The  State,  25  Ind.  881.  this  sort  can  be  much  greater  where 

s  Commonwealth  v.  Tuck,  20  Pick,  the  two  offences  are  charged  in  one 

866, 861.  count,  than  it  is  where  they  are  charged 

*  However,  in  The  State  v.  Howe,  in  two  counts.     In  the   latter   case, 

supra,  it  is  also  observed,  with  consid-  nobody  pretends  that  a  motion  in  airest 

erable  force,  that,.in  a  case  of  duplidtj  of  judgment  will  lie. 
in  the  count,  **  the  court  must  be  greatly 
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Now,  the  answer  to  this  question  is  one  thing  when  made  with 
reference  to  a  particular  form  of  taking  the  objection,  another 
thing  when  made  with  reference  to  some  other  particular  form, 
and  so  on  with  the  rest.  The  general  doctrine  was  stated  in 
the  chapter  before  the  last  in  a  quotation  from  Ghitty.^ 

§  445.  Joining  Felony  and  BCisdemeanor.  —  In    the   work  on 

the  Criminal  Law,  some  distinctions  were  stated  necessary  to 
be  examined  here.  One  of  them  is,  that,  according  to  the 
English  practice  and  the  practice  prevailing  also  in  most  of  our 
States,  there  cannot  be  a  conviction  for  a  misdemeanor  on  an 
indictment  for  felony.^  And  if  we  examine  the  reasons  on 
which  this  distinction  rests,  we  shall  see  the  result  to  be  that, 
in  States  where  it  prevails,  a  count  for  a  misdemeanor  and  a 
count  for  a  felony  cannot  be  joined  in  the  same  indictment.^ 

§  446.  Continued.  —  But  in  States  where  there  can  be  a  con- 
viction for  misdemeanor  on  an  indictment  for  felony,  counts  for 
felony  and  misdemeanor  may  under  some  circumstances  be 
properly  joined.  Thus  in  Massachusetts  it  is  held,  that  a  count 
for  a  common  assault  may  be  joined  in  the  same  indictment 
with  a  count  for  -a  felonious  assault,  if  both  counts  relate  to 
the  same  transaction  ;  and  the  defendant  may  be  acquitted  of 
the  greater,  and  convicted  of  the  less  offence.  ^^  It  is  true," 
said  Dewey,  J.,  '^  that,  generally  speaking,  offences  differing  in 
their  natures,  one  being  a  felony  and  the  other  a  misdemeanor, 
ought  not  to  be  joined.  But  the  practice  in  this  Common- 
wealth has  fully  sustained  a  joinder  of  such  counts  where  they 
have  been  a  kindred  line  of  offences.  It  is  allowed  always 
where  several  counts  are  introduced  for  the  purpose  of  meeting 

i  Ante,  §  422-427.  once,  and  take  the  chance  of  getting  a 

8  Crim.  Law,  I.  §  814-828.  conviction  upon  one  of  them.     I  ahall 

s  Hilderbrand  v.  The  State,  6  Misso.  hold  him  to  elect  which  he  will  go 

648 ;  Rex  v.  Gough,  1  Moody  &  R.  71.  upon,  and  I  shall  direct  an  acquittal 

And  see  Scott  v.  Commonwealth,  14  upon  the  other."   Rex  v.  Smith,  8  Car. 

Grat  687.    In  England,  the  court  has  &  P.  412.    The  court,  however,  will 

even  disapproved,  in  strong  terms,  of  not  quash  the  indictments,  though  an 

the  grand  jury's  finding  separate  indict-  affidavit   shows   that   the    two    were 

ments,  the  one  for  felony  and  the  other  founded  on  one  transaction.    Reg.  v. 

for  misdemeanor,  founded  on  the  same  Stockley,  8  Q.  B.  288,  2  Gale  &  D. 

transaction.    Rex  v.  Doran,  1  Leach,  728.    See  also  People  v.  Van  Home, 

4th  ed.  688.  In  one  such  caae  Vaughan,  8  Barb.  168.    And  see  The  State  v. 

B.  said:  "The  party  should  consider  Whitmore,  6  Pike,  247;  Rex  v,  fiwd- 

his  case,  and  know  what  he  ought  to  ley,  6  Car.  &  P.  666. 
indict  for,  and  not  prefer  two  bills  at 
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the  evidence  as  it  may  transpire  on  the  trial,  all  the  counts 
being  substantially  for  the  same  offence."  ^  And  in  New  Jersey, 
to  a  count  in  an  indictment  charging  a  rape,  which  is  a  felony, 
may  be  united  a  count  charging  an  assault  with  intent  to  com- 
mit a  rape,  which  is  a  misdemeanor.  ^ 

§  447.  Consequenoes  of  ML^joinder. — Suppose  misdemeanors 
and  felonies  are  improperly  joined,  what  is  the  consequence  ? 
In  one  case,  where  the  two  counts,  the  one  for  felony  and  the 
other  for  misdemeanor,  were  both  founded  on  one  transaction, 
and,  without  objection  being  taken,  the  trial  was  proceeded  in, 
and  the  jury  returned  a  verdict  of  not  guilty  on  the  former 
count,  and  guilty  on  the  latter,  it  was  held  that  the  defendant 
could  not  take  advantage  of  the  irregularity  by  motion  in  arrest 
of  judgment.'  In  another  case,  the  indictment  was  for  the 
felony  of  stabbing,  in  several  counts ;  to  this  there  was  added 
a  count  for  the  misdemeanor  of  a  common  assault.  The  trial 
had  considerably  advanced  before  the  irregularity  was  discov- 
ered, and  then  the  judge  allowed  the  cause  to  proceed,  and 
submitted  it  to  the  jury  without  noticing  the  count  for  the 
common  assault  Thereupon  the  jury  retui^ied  a  verdict  of 
guilty,  which  was  entered  on  one  of  the  counts  for  felony ; 
and  the  English  judges  held  the  conviction  to  be  right.^ 
Where,  in  another  case,  there  was  added  to  a  count  for  robbery, 
which  was  felony,  a  count  for  an  assault  with  the  intent  to  rob, 
and  the  trial  went  on  without  objection,  ^^  at  the  conclusion  of 
the  case,"  says  the  report,  ^^  Park,  J.  called  on  the  counsel  for 
the  prosecution  to  elect  upon  which  count  the  question  should 
be  left  to  the  jury."  ^  So,  doubtless,  the  prosecuting  officer  can 
cure  the  defect  by  entering  a  nol,  pros,  on  one  of  the  counts 
before  the  trial  is  commenced.^  But  it  is  plain  that,  unless  the 
defect  is  cured  in  some  such  way,  the  court,  on  seasonable 
application  being  made,  will  either  quash  the  indictment  or  com- 
pel the  prosecutor  to  elect  on  which  count  he  will  proceed. 

• 

I  Commonwealth  v.  HcLaagfalin,  12  &  M.  164.    This  would  be  so,  eren  if 

Cosh.  612, 614.  the  two  offences  were  charged  in  one 

*  The  Stote  v.  SuUon,  4  Gill,  494.  comit.    Ante,  §  442,  448. 
And  see  Bark  v.  The  State,  2  Ear.  &       ^  Reg.  v.  Jones,  8  Car.  &  P.  776,  2 

.  J.  426 ;   The  State  v.  Posey,  7  Rich.  Moody,  94. 
484.  ft  Rex  v.  Qough,  supra. 

>  United  Stat^  v.  Stetson,  8  Woodh.       «  Crim.  Law,  I.  S  860,  866,  868,  862. 
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Still  it  has  been  held  that  this  defect  will  not  support  a  motion 
in  arrest  of  judgment.^ 

§  448.  Joinder  of  Felonies  —  Joinder  of  MiBdemeanon.  —  An- 
other distinction  growing  out  of  the  division  of  crime  into 
felony  and  misdemeanor  is,  that,  on  the  one  hand,  as  a  general 
proposition,  according  to  the  doctrine  prevailing  in  England  and 
the  greater  part  of  our  States,  there  can  be  no  such  joinder  of 
felonies  as  to  include  separate  transactions  in  one  indictment ; 
while,  on  the  other  hand,  according  to  the  doctrine  everywhere 
held,  there  may  be  such  joinder  of  misdemeanors  under  some 
circumstances.^  Let  us  look  at  these  two  propositions,  with 
their  limitations,  a  little  in  detail. 

§  449.  That  the  Counts  should  oover  only  One  Transaction  in 
Felony  —  Consequences    of    Violating   this    Rule  —  (Review    of 

Authorities  and  Points,  in  thQ  Note). — There  can  be  only  one 
transaction  embraced  in  a  single  indictment  for  felony.  Yet 
because  the  separate  counts  are  always  upon  their  face  for  sep- 
arate offences,  it  follows  that,  where  an  indictment  violates  this 
rule,  the  objection  cannot  be  taken  in  every  form,  without  dia- 
crimination,  known  to  the  criminal  law  procedure.  So  far  the 
way  is  plain.  But  the  authorities  are  neither  plain  nor  quite 
uniform  as  to  how  far  each  of  the  several  methods  of  objection 
is  available  where  the  indictment  violates  this  rule.^ 


1  The  State  v.  Nelson,  14  Rich.  169.  offences  was  capital.     Therefore  the 

8  Young  V.  Rex,  8  T.  R.  98 ;  Com-  court  held,  on  this  motion,  that  the 

monwealth  v.  Manson,  2  Ashm.  81;  indictment  was  fatally  defective,  and 

Kane  v.  People,  8  Wend.  208.  arrested   the   judgment.     The    State 

'  1.  In  the  criminal  law,  the  same  v.  Cherry,  1   Swan,  Tenn.  160.    See 

as  in  the  other  departments,  there  are  also,  to  the  like  effect.  The  State  v. 

often  done  without  objection,  things  Fant,  2  Brev.  487.    But  it  may  be 

which  would  not  be  allowed  if  the  ob-  questionable  whether  eyen  in  such  a 

jection  were  taken.    Thus,  in  Tennes-  case  as  this,  if  the  attention  of  the  court 

see,  there  was  a  motion  in  arrest  of  had  been  directed  to  the  point,  it  would 

judgment,  and  it  appeared  that  the  in-  hare  suffered  the  objection  to  be  taken 

dlctment  was  in  three  counts ;  the  one,  in  this  form,  or  in  any  form  after  rer- 

charging  a   negro  with    having    had  diet.    At  all  events  the  law  is  plain, 

carnal  knowledge  of  a  white  female  that,  in  ordinary  cases  of  misjoinder  of 

child,  under  ten  years  of  age,  which  counts,  the  defendant  can  avail  himself 

was  a  capital  offence  ;  another,  charg-  of  the  defect  only  on  motion  to  quash 

ing  the  commission    of   a  rape  on  a  (or  perhaps  special  demurrer),  or  on 

white  female ;  while  the  third  was  for  motion  to  compel  the  prosecutor  to 

an  assault  with  the  intent  to  commit  elect   on    which    counts    to   proceed.  • 

a  rape  on  a  white  female ;  and  the  pun-  Anonymous,  2  Leach,  4th  ed.  1106, 

jflhment  of  neither  of  the  latter  two  note;  The  State  v.  Brown,  1  Winston, 
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§  450.  Conttnoed —  The  MaMaohnsetta  Dootzine  —  The  Seii- 

—  What  is  stated  in  tho  last  section  is  the  doctrine  which 


No.  2, 54 ;  Henwood  v.  Commonwealth,  his  election  on  which  count  to  ask  for 

2  Smith,  Pa.  424;  Ketchiugman  v.  The  a  Terdict.     In  the  Nisi  Prius  case  of 

State,  6  Wis.  426.    Thus,  on  a  general  Reg.  ».  Strange,  8  Car.  &  P.  172,  tried 

demurrer,  this  objection  of  mi^oinder  before  Lord  Denman,  C.  J.  and  Park,  J. 

was  held  not  to  be  maintainable;  Lord  there  were  three  counts,  the  judgment 

EUenborough,  C.  J.  obsenring :  "  This  on  the  first  of  which  was  by  statute 

would  haye  been  a  good  ground  of  ap-  capital,  and  on  the  other  two  it  was 

plication  to  the  discretion  of  the  court  transportation,  and  they  would  not  even 

to  quash  the  indictment  for  the  incon-  compel  the  prosecutor  to  elect  on  which 

yenienoe  which  may  arise  at  the  trial  of  them  to  ask  for  a  conviction.    Said 

from  joining  different  counts  agamst  Lord  Denman,  C.  J. :  "  These  are  all 

different  oflenders ;  but,  where  to  the  felonies  in  their  nature,  and  of  course 

ofiences  so  charged  in  difierent  counts  may  be  joined  in  the  same  indictment. 

there  may  be  the  same  plea  and  the  The  jury  must  say  to  which  count  the 

same  judgment^  there  is  no  authority  evidence  applies."    p.  178.    We  shall 

for  saying  that  such  joinder  in  one  in-  see  some  American  authority  on  this 

dictment  is  bad  in  point  of  law :  nor  is  matter  by  and  by.    But  bearing  this 

there  any  legal  incongruity  on  the  face  point  in  mind,  let  us  look  at  the  ezpla- 

4if  it,  to  warrant  us  in  giving  judgment  nation  given  by  another  learned  Eng- 

Ibr  the  defendants  on  demurrer."    Rex  lish  judge.    A  case  coming  before  the 

V.  Kingston,  8  East,  41,  46.    To  all  in-  Court  of  King's  Bench  on  writ  of  error, 

dictmenti,  there  may  be  the  same  plea  the  objection  of  mi^oinder  of  counts 

of  not  guilty,  or  of  guilty;  but  the  was  •raised,  and  BuUer,  J.  replied  to  it 

judgment  in  all  is  not  the  same.    Is,  as  follows :   "  That  is  founded  on  a 

then,  an  indictment  bad  in  law,  as  the  point  which  once  embarrassed  me  a 

language  of  this  learned  judge  would  great  deal.    Some  years  have  elapsed 

seem  to  imply,  when  the  judgments  on  since  I  looked  into  it,  but  I  believe  I 

the  counts  are  not  the  same?    Arch-  can   state   pretty   accurately   how  it 

bold  says :  "  There  is  no  objection  to  stands.    In  misdemeanors,  the  case  in 

stating  the  same  ofienoe,  in  different  Burrow  shows  that  it  is  no  objection  to 

ways,  in  as  many  difierent  counts  of  an  indictment  that  it  contains  several 

the  indictment  as  you  may  think  neces-  charges.    The  case  of  felonies  admits 

sary,  even  though  the  judgment  on  the  of  a  different  consideration ;  but,  even 

several  counts  be  different,  —  Rex  o.  in  such  cases,  it  is  no  objectiou  in  this 

Galloway,  1  Moody,  284 ;  see  Rex  v,  stage  of  the  prosecution.    On  the  flu!e 

Powell,  2  B.  &  Ad.  76,  — provided  all  of  an  indictment,  every  count  imports 

the  counts  be  for  felonies,  or  all  for  to  be  for  a  difierent  oflfence,  and  is 

misdemeanors."    Archb.    New    Crim.  charged  as  at  different  times.    And  it 

Proced.  98.    In  the  case  of  Rex  v.  Qal-  does  not  appear  on  the  record  whether 

loway,  thus  referred  to  by  Archbold,  the  offences  are  or  are  not  distinct. 

the  question  was  raised  at  the  proper  But  if  it  appear,  before  the  detiendant 

stage  of  the  cause ;  and  it  was  even  has  pleaded  or  the  jury  are  charged, 

then  unanimously  held  by  the  judges,  that  he   is   to   be  tried  for  separate 

on  a  case  reserved,  not  to  be  an  objec-  offences,  it  has  been  the  practfce  of  the 

tion  to  the  indictment  in  point  of  law,  judges  to  quash  the  indictment,  lest  it 

that  the  punishment  on  one  count  was  should  confound  the  prisoner   in  his 

tnmsportation  for  life,  and  on  the  other  defence,  or  prejudice  him  in  his  chal- 

tnmsportation  for  fourteen  years ;  but  lenge  of  the  jury ;  for  he  might  object 

the  judges  were  divided  in  opinion,  to  a  juryman's  trying  one  of  the  of- 

whether,  after  the  evidence  was  in,  the  fences,  though  he  might  have  no  reason 

prosecutor  should  have   been  put  to  to  do  so  in  the  other.    But  these  are 
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prevails  in  England  and  in  this  country  generally.    Bat  in 

Massachusetts  the  same  rule  prevails  in  felonies  as  in  mis- 

(mlj  matters  of  pradenoe  and  discre-  Maine,  829;   Mayo  v.  The  State,  80 
tion.-  If  the  judge  who  tries  the  prison-  Ala.  82;   Dowdj  i;.  Commonwealth,  9 
er  does  not  discover  it  in  time,  I  think  Grat.  727 ;    The  .  State  v.  Palmer,  4 
he  may  put  the  prosecutor  to  make  his  Misso.  458 ;  Stone  v.  The  State,  Spen- 
election  on  which  charge  he  will  pro-  oer,  404 ;  Walters  v.  The  State,  5  Iowa, 
oeed.    I  did  it  at  the  last  sessions  at  607.    If  an  indictment  charges  offenoes 
the  Old  Bailey ;  and  hope,  that,  in  to  which  the  law  affixes  distinct  puniah- 
exercising  that  discretion,  I   did   not  ments,  it  may  be  bad  for  misjoinder; 
infHnge  on  any  rule  of  law  or  justice,  but,  after  verdict  and  judgment,  the 
But  if  the  case  has  gone  to  the  length  judgment  will  not  be  arrested  or  re- 
of  a  verdict,  it  is  no  objection  in  arrest  versed  for  that  cause.     The  State  v. 
of  judgment.    If  it  were,  it  would  over^  Coleman,  6  Port  82.    It  is  irregular,  to 
turn  every  indictment  which  contains  join  in  the  same  indictment  counts  for 
several  counts."    Young  v.  Rex,  8  T.  distinct  felonies  of  difl^rent  degrees. 
R.  98, 106, 106, 1  Leach,  4th  ed.  606.  "If,"  said  the  Judge,  "the  objection 
2.  It  is  submitted,  that,  since  the  law  had  been  made  before  plea  pleaded,  it 
confessedly  permits  several  offences  to  might   have   been   good   ground    fbr 
be  set  forth  in  the  indictment  in  differr  quashing   the  indictment ;   and,  even 
ent  counts,  the  question  whether  any  after  the  case  had  been  put  to  the  jury, 
two  particular  offences  can  properly  be  the  court,  upon  the  application  of  the 
joined  is  in  all  cases  one  of  mere  form,  prisoner,   might   have  compelled    the 
pertaining  to  the  convenience  either  of  prosecuting  attorney  to  his  election,  as 
the  prisoner  or  of  the  court ;   and,  if  to  which  charge  he  would  proceed  on." 
the  matter  has  gone  to  a  verdict  with-  But,  where  this  was  not  done,  it  is  too 
out  the  inconvenience  being  felt,  and  the  late  to  raise  the  objection  after  a  gen- 
objection  being  taken  by  the  prisoner,  end  verdict  of  guilty.    Wash  v.  The 
the  prosecutor,  or  the  judge,  the  result  State,  14  Sm.  &  M.  120.    Where  the 
shows  all  this  matter  of  form  to  have  disabling  of  a  person  by  shooting  is  a 
been  satisfactory  and  convenient  to  all  maiming  under  the  statute,  the  offences 
parties,  and  neither  sound  legal  prind-  of  maiming  and  of  shooting  at  a  per- 
ple  nor  abstract  justice  requires  the  un-  son  with  intent  to  kill  may  be  joined  in 
doing  of  what  has  thus  been  done.    If,  the  same  indictment,  although  the  pun- 
however,  the  record  shows  an  error  in  ishment  of  the  two  offences  is  different 
matter  of  legal  substance,  then  the  mo-  If  such  joinder  is  objectionable,  the  ob- 
tion  in  arrest  of  judgment  or  the  writ  of  jection  is  addressed  to  the  discretion  of 
error  should  be  permitted  to  prevail,  the  court,  and  must  be  made  before  con- 
Thus,  where  six  persons  were  indicted  viction.    Baker  v.  The  State,  4  Pike, 
jointly  for  peijury,  and  four  of  them  66 ;  Johnson  v.  The  State,  29  Ala.  62. 
were  convicted,  a  motion  in  arrest  of  Though  the  counts  of  an  indictment 
judgment  was  allowed ;  because  it  was  are  inconsistent  with  one  another,  yet  a 
deemed  that  in  matter  of  law  peijury  general  verdict  on  them  may  be  sus- 
is  not  one  of  the  offences  which  can  be  tained.      Said  Johnson,  J. :   "  It  was 
committed  jointly.     Rex  v.  Philips,  2  moved,  that,  as  there  were  two  counts 
Stra.  921.  in  the  indictment,  the  one  chargring  the 
8.  As   strengthening   more  or  less  offences  as  committed  on  the  high  seas, 
these  views,  see  the  following  Ameri-  the  other  in  a  haven,  basin,  or  bay,  a 
can  cases :    The    State   v.  Fowler,  8  general  verdict  of  guilty  could  not  be 
Post.  N.  H.  184;  Kane  v.  People,  8  sustained  on   account  of  repugnancy 
Wend.  208;    Cash  v.  The   State,  10  and  inconsistency,  as  both  fiicts  could 
Humph.  Ill;  Storrs  v.  The  State,  8  not  be  true.  But  on  this  it  is  only  neoes- 
Misso.  9;    The    State   v.   Nelson,  29  sary  to  remark,  that  each  count  is  a 
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demeanors ;  whence  in  this  State  there  may  be,  within  limits 
apparently  not  quite  defined,  an  indictment  embracing  in  suc- 
cessive counts  separate  felonies  committed  in  distinct  transact 
lions,  and  one  general  verdict  and  judgment  rendered  on  the 
whole.  Said  Dewey,  J. :  ^^  The  long  established  practice  in 
this  Commonwealth  has  been  to  present  distinct  larcenies  in 
the  same  indictment,  and  also  distinct  offences  of  receiving 
stolen  goods  in  the  same  indictment,  in  different  counts.  It 
has  been  considered  to  be  no  objection  to  this  practice  that  the 
charges  were  felonies,  provided   that  they  were  offences  of 

distinct,  subBtantiye  charge.  lotemal  Commonwealth  v.  Adams,  7  Gray,  48. 
TepQgnancj  in  any  one  is  a  good  ezcep-  Bat  in  England  the  judges  have  recom- 
tion ;  but  mm  constat  as  to  the  whole,  mended  to  the  clerks  of  the  assize  who 
taken  severally,  but  each  may  be  for  draw  the  indictments,  that  neither  these 
a  distinct  offence."  United  States  v,  offences  be  joined  nor  any  others  (if  I 
Pirates,  6  Wheat  184,  201.  After  a  correctly  apprehend  the  matter)  for 
general  verdict  of  guilty,  it  is  no  ob-  which  the  law  provides  different  punish- 
jection  to  an  indictment,  on  motion  in  ments.  Rex  v.  Madden,  1  Moody,  277 ; 
arrest,  that  oflfences  of  different  grades,  Rex  v.  Galloway,  1  Moody,  284,  286. 
and  requiring  different  punishments,  A  count  for  embezzlement  with  a  count 
are  charged  in  the  different  counts.  If  for  larceny.  Rex  v,  Johnson,  8  M.  &  S. 
any  one  or  more  of  the  counts  are  suf-  589 ;  Coats  v.  People,  4  Parker  C.  C. 
ficient,  the  court  will  render  judgment  662 ;  The  State  v.  Porter,  26  Misso. 
upon  such  counts ;  and,  if  all  the  counts  201.  For  forgery,  with  a  count  for  ut- 
are8ufflcient,judgment  will  be  rendered  tering  the  forged  instrument  as  true, 
upon  the  count  charging  the  highest  though  the  degree  of  punishment  dif- 
ofience.  The  State  v.  Hooker,  17  Vt.  fers.  Hoskins  v.  The  State,  11  Ga.  92. 
658, 669.  But  in  South  Carolina,  a  new  Being  accessory  before  the  fact,  with 
trial  was  granted  the  defendant  on  a  the  same  after  the  fact.  Rex  t;.  Black- 
general  verdict  of  guilty,  where  the  in-  son,  8  Car.  &  P.  48.;  An  indictment 
dictment  contained  two  distinct  charges  contained  a  count  for  counterfeiting 
of  dlllerent  offences  punishable  differ-  coin ;  then,  for  having  five  false  pieces 
ently ;  the  court  observing,  —  ''A  gen-  with  intent  to  pass  as  true,  &c. ;  then,  for 
eiai  verdict  of  guilty  does  not  show  of  having  less  than  five  such  pieces  with 
which  ofience  he  was  guilty."  The  State  tlie  same  intent.  And  it  was  held  that 
r.  Montague,  2  McCord,  257, 258.  See  this  might  be  justified  as  intended  to 
also  The  State  v.  Anderson,  1  Strob.  meet  every  possible  contingency  of  the 
455;  The  State  v.  Priester,  1  Cheves,  evidence;  there  being  no  proof  that 
108.  the  counts  related  to  different  transao- 
4.  Some  of  the  cases  in  which  join-  tions.  The  State  v.  McPherson,  9  Iowa, 
der  of  offences  in  felony  seems  to  be  58.  See  also  for  other  cases,  Stephen  v. 
quite  permissible,  —  where  also,  it  The  State,  11  Ga.  225;  United  States  v. 
should  be  understood,  the  counts  really  Peterson,  1  Woodb.  &  M.  805 ;  Joy 
relate  to  one  transaction,  —  are  the  fol-  v.  The  State,  14  Ind.  189 ;  McGregor 
lowing ;  A  count  charging  a  larceny,  v.  The  State,  16  Ind.  9 ;  People  v.  Mc- 
with  a  count  for  receiving  stolen  goods.  Kinney,  10  Mich.  54.  Possibly  one  or 
Rex  V.  Flower,  8  Car.  &  P.  418 ;  BCay-  two  of  the  instances  here  cited  may  not 
nard  v.  The  State,  14  Ind.  427 ;  The  be  felony  in  the  place  where  the  de- 
State  p.  Stimpson,  45  Maine,  608 ;  cision  occurred. 
Hampton  v.  The  State,  8  Humph.  69 ; 
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the  same  general  nature,  requiring  the  same  mode  of  trial, 
and  having  the  punishment  annexed  to  them  of  a  like  nature. 
....  It  is  always  open  to  the  presiding  judge  to  order  a  sepa- 
rate trial  on  each  distinct  charge,  when  there  is  any  reason  for. 
supposing  that  the  defendant  will  be  perplexed  in  his  defence, 
or  unnecessarily  embarrassed  by  being  put  on  trial  for  two 
distinct  offences.  We  see  no  good  reason  for  holding  that  it 
is  illegal  to  present  in  the  same  indictment  felonious  offences 
of  a  similar  character  and  having  a  like  punishment.  In  mis- 
demeanors, it  is  admitted  that  this  may  be  done,  and  the 
distinction  set  up  as  to  felonies  as  a  class  is  by  no  means  a  satis- 
factory distinction,  or  based  on  any  sound  principle ;  as  many 
petty  offences,  as  for  example  larcenies  of  the  most  trifling 
amount,  have  always  heretofore,  and  until  the  very  recent 
Stat,  of  1852,  c.  4,  been  denominated  felonies."  ^  The  result 
of  this  is,  that,  if  in  such  a  case  there  is  a  general  verdict  of 
guilty,  and  a  sentence  of  the  prisoner  to  a  longer  period 
of  imprisonment  than  the  law  would  allow  for  the  offence  set 
out  in  any  one  count,  yet  not  longer  than  the  sum  of  the  sev- 
eral periods  allowable  for  all  the  offences,  the  judgment  is  not 
erroneous.^  This  is  not  the  place  to  inquire  whether  this  last 
point  should  be  held  the  same  way  in  other  States.^ 

§451.  The  MassaohusettB  Doctrine  elsewhere. — The  general 

Massachusetts  doctrine,  stated  in  the  last  section,  seems  to  be 
held  also  in  Tennessee.  Thus  it  was  there  adjudged  not  to  be 
error  in  the  lower  court  to  refuse  to  quash  an  indictment  which 
charged,  in  the  first  count,  that  the  defendant  stole  a  slave 
named  A,  the  property  of  B ;  in  the  second,  that  he  stole  a 
slave  named  A,  the  property  of  G ;  in  the  third,  that  he  stole 
a  gray  mare,  the  property  of  D ;  and,  in  the  fourth,  that  he 
stole  a  bay  horse,  the  property  of  E.^    This  Massachusetts 

1  Commonwealth  v.  Hills,  10  Gush,  had  in  his  mind  all  the  distinctiona  ' 
680, 688,  684.    See  Sarah  v.  The  State,  which   have  sometimes  been   taken. 
28  Missis.  267.  And  while  it  renders  it  probable  that 

2  Carlton  v.  Commonwealth,  6  Met.  the  Massachusetts  practice  will  be  al- 
682.  lowed  in  Tennessee,  it  seems  to  me  not 

'  And  see  post,  §  467.  quite  to  settle  the  question.    He  said : 

4  Cash  V.  The  State,  10  Humph.  111.  "  The  authorities  referred  to  certainly 

The  reader,  however,  will  observe,  that  establish  the  principle,  that  a  defendant 

in  this  case  the  learned  judge  who  de-  ought  not  to  be  chJarged  with  difierent 

livered  the  opinion  seems  not  to  have  felonies  in  diflbrent  counts  of  the  same 
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doctrine  is  also  held  in  Oonnecticut,^  and  perhaps  in  some  of 
the  other  States. 

§  452.  How  as  to  Joining  Several  Diatinot  Miademeanora. — 

Secondly.  Two  or  more  misdemeanors,  growing  out  of  sepa- 
rate and  distinct'  transactions,  may,  according  to  the  doctrine 
which  appears  to  prevail  everywhere,  be  joined  in  the  same 
indictment,  when  embraced  in  different  counts.^  It  is  not 
easy  to  say  precisely  what  is  the  limit  of  this  doctrine ;  except, 
that  the  judge  will  exercise  at  least  his  supervision  to  the 
extent  of  protecting  the  prisoner  from  being  prejudiced  in  his 
rights  of  defence.^  In  one  case,  Lord  EUenborough,  0.  J. 
said :  ^^  It  is  the  daily  usage  to  receive  evidence  of  several  libels, 
and  of  several  assaults  upon  the  same  indictment ;  and  here  I 
see  not  the  slightest  objection  to  evidence  of  various  acts  of  fraud 
committed  by  the  defendant  in  his  office  of  commissary-general, 
though  ranged  under  different  counts  as  distinct  and  substan- 

indictment     It  is  calculated  to  con-       ^  The  State  v,  Tuller,  84  Conn.  280, 

found  the  prisoner  in  his  defence,  and  299. 

to  deprive  him  of  the  fiill  benefit  of  the       s  Ante,  §  448,  449,  notes,  460 ;  Kane 
challenges  allowed  him  bj'law;  and  v.  People,  8   Wend.   208;    Common- 
tfae  humanity  of  the  law  will  therefore  wealth   v.    McChord,    2   Dana,    242 ; 
induce  the  court,  in  most  cases  of  this  Stone  v.  The  State,  Spencer,  404 ;  Peo- 
kind,  to  quash  the  indictment,  or  put  pie  v.Castello,  1  Denio,  88;  People,  v. 
the  prosecutor  to  his  election  on  which  Gates,  18  Wend.  811 ;   The  State  v. 
count  he  will   proceed.    But  it  may  Kibby,  7  Misso.  817;    United  States 
sometimes  be  proper  to  unite  in  the  v.  O'Callahan,  6  McLean,  696;  Orr  v. 
same    indictment    different    oflfenoes,  The  State,  18  Ark.  640 ;  Cory  v.  The 
when  they  are  of  the  same  character.  State,  4  Port.  186 ;  The  State  v.  Bit- 
diflfering  only  in  degree,  as  in  the  case  ting,  18  Iowa,  600 ;  The  State  v.  Gum- 
of  the  People  v.  Rynders,  12  Wend,  mer,  22  Wis.  441. 
425,  where  it  was  held,  that  a  charge       '  This   statement   is   made   rather 
for  forging  a  check,  and  also  for  publish-  upon  the  reason  of  the  thing  than  upon 
ing  it  as  true,  knowing  it  to  be  false,  exact  authority.     Chitty  says :    **  In 
wen  properly  united.    There  is  there-  the  case  of  misdemeanor,  the  joinder 
fore,  in  point  of  law,  no  objection  to  of  several  offences  will  not,  in  general, 
the  insertion  of  several  distinct  felonies  vitiate  in  any  stage  of  the  prosecution. 
of  the  same  degree,  though  committed  8  T.  R.  105, 106 ;  2  Camp.  182 ;  6  Bur. 
at  diflerent  times,  in  the  same  indict-  984 ;  8  East,  41 ;  Bum  Just.  Ind.  IV. ; 
ment,  against  the  same  offender,  and  it  Cro.  C.  C.  41.    For,  in  offences  inferior 
is  no  ground  either  of   demurrer  or  to  felony,  the  practice  of  quashing  the 
arrest  of  judgment."    p.  118.    Under  indictment,  or  calling  upon  the  prose- 
many  circumstances  it  is  at  least  doubt-  cutor  to  elect  on  which  charge  he  will 
ftd  whether  a  higher  court  can  revise  prdceed,  does  not  exist.   2  Camp.  182." 
a  decision  of  a  lower,  on  a  motion  to  1  Chit.  Crim.  Law,  264.    As  to  the 
quash.    But  on  this  sort  of  question,  question   of   compelling  an  election, 
the  practice  differs  in  different  localities,  however,  the  reader  is  referred  to  the 
And  see  post,  §  454,  455.  next  chapter. .  And  see  post,  §  458. 
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tive  misdemeanors."^  Where  a  statute  makes  it  a  misde- 
meanor to  sell  intoxicating  liquor  without  a  license,  and 
imposes  a  fine  for  each  sale,  several  counts  for  distinct  sales 
may  be  joined  in  one  indictment,  and  the  accumulated  penalty, 
imposed.^  Of  course,  when  the  offences  relate  to  the  same 
transaction  the  joinder  may  be  made  the  same  as  in  felony.^ 

§  453.  Conclusion.  —  There  yet  remain  some  questions, 
relating  to  the  verdict  to  be  rendered  and  the  sentence  to  be 
imposed  in  those  cases  where  two  or  more  offences  are  really 
or  apparently  joined  in  one  indictment,  and  relating  to  the 
joinder  of  good  and  bad  counts ;  but  they  will  be  considered 
in  appropriate  places  in  subsequent  parts  of  this  volume. 


CHAPTER  XXXin. 

COMPELLING  THE  PROSECUTOR  TO  ELECT  ON  WHAT  COUNT   OB 
FOR  WHAT  TRANSACTION  TO  PROCEED. 

§  454.  Gtoneral  Doctrine —  In  Judicial   Discretion,  not  Strict 

Law.  —  The  practice  of  compelling  the  prosecutor  to  elect  on 
what  count  of  an  indictment,  or  for  what  transaction  exhibited 
in  the  proofs,  he  will  ask  the  jury  to  render  their  verdict 
against  the  defendant,  prevails  under  different  modifications  in 
England  and  in  our  several  States,  in  trials  for  felony,  and 
probably  for  misdemeanor  also.  But  it  should  be  observed, 
that  this  matter  pertains  strictly  to  what  is  sometimes  called 
the  practice  at  the  trial,  in  distinction  from  the  absolute 
law,  and  to  that  part  of  the  practice  which  rests  in  the 
discretion  of  the  presiding  judged  Therefore,  as  a  general 
proposition,  a  court  authorized  to  revise  the  decisions  of  an 
inferior  one,  cannot  interfere  with  the  discretion  of  the  latter 

^  Rex  V,  Jones,  2  Camp.  181, 182.  post,  with  their  appended  notes.  Cottnts 

2  Barnes  v.  The  State,  19  Yt.  898 ;  for  misdemeanors  at  common  law  and 

Commonwealth  v.    Tuttle,  12    Gush,  under  statutes  may  be  united.     The 

605;    Smith  v.  Adrian,  1  Mich.  495;  State  v.  Thompson,  2  Strob.  12  ;  The 

The  State  v.  Croteau,  28  Yt.  14.  State  v,  Williams,  2  McCord,  801. 

'  And  see  several  sections  ante  and  ^  Ante,  §  6-10. 
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in  allowing  or  overruling  a  motion  to  put  the  prosecutor  to  his 
election.^  But  this  proposition  is  not  good  in  all  our  States  ; 
because,  in  some  of  them,  what  lies  in  the  judicial  discretion 
is  subject  to  judicial  review.  Possibly,  also,  there  may  be 
particular  circumstances  in  which  the  decision  on  such  a  ques- 
tion would  be  deemed  everywhere  to  be  open  to  the  revision 
of  the  higher  tribunal.' 

§  455.  Qnawhlnft  bb  Means  of  Enforolng  BleotloiL  —  One  mode 

of  enforcing  what  is  equivalent  to  an  election  is  to  quash  the 
indictment  before  trial,  when  it  appears  to  the  judge  that 
offences  have  been  unduly  joined,  and  that  the  prisoner  will 
be  thereby  prejudiced  on  his  trial.^  It  is  probable  that  this 
motion  to  quash,  like  the  motion  to  compel  an  election,  is  to 
be  regarded  as  addressed  purely  to  the  discretion  of  the  court, 
not  universally  subject  to  revisal  by  a  higher  tribunal.^  And 
it  seems  a  little  anomalous,  that,  since  in  some  of  the  States 
the  court  will  generally  quash  an  indictment  only  for  defects 
which  appear  upon  the  face  of  it,  this  power  should  be  exer- 
cised in  respect  to  matter  which  in  its  nature  can  seldom  thus 
appear. 

§  456.  Voluntary  Eleotdon  —  NoL  Pros.  —  Returning  tO  what 

may  be  termed  election  proper,  we  find  various  sorts  of  elec- 
tion, and  various  cases,  to  be  distinguished  from  one  another. 
In  the  first  place,  the  prosecuting  officer  may  always  noL  pros. 
any  count  of  the  indictment  before  the  trial  commences,  or 
after  it  is  over,  though  he  cannot  do  this  while  it  is  in 
progress.^  He  may,  therefore,  in  analogy  to  this,  elect  to 
proceed  only  on  certain  counts  of  the  indictment.^ 

1  People  V,  Baker,  8  mil,  N.  T.  159;  v.  The  State,  80  Ala.  642;  and  yariona 

The  State  v.  Woodward,  21  Misso.  266,  cases,  as  the  reader  may  select,  cited 

266 ;  The  State  v.  Leonard,  22  Misso.  in  snhseqnent  sections  of  this  chapter. 

449;  Bailey  V.  The  State,  4 Ohio  State,  >  Ante,  §  426,  449,  note;  Mayo  v. 

440;  Johnson  V.  The  State,  29  Ala.  62;  The  State,  80   Ala.  82;    The   State 

Weinzorpflin  r.  The  State,  7  Blackf.  v.  Smith,  8  Blackf.  489 ;   Engleman  v. 

186;  Nelson  v.  People,  28  N.  T.  298;  The  SUte,  2  Ind.  91 ;  Weinzorpflin  v. 

Commonwealth  v.  Slate,  11  Gray,  60 ;  The  State,  8  Blackf.  186 ;  Sarah  v.  The 

Commonwealth  v,  DaTenport,  2  Allen,  State,  28  Missis.  287. 

299 ;  Josephine  v.  The  State,  89  Missis.  *'  Ante,  §  461  and  note ;  Cash  v.  The 

618 ;  The  State  v.  Hood,  61  Mame,  868.  State,  10  Humph.  Ill,  114. 

s  Consolt,  as  to  the  matter  of  hoth  »  Crim.  Law,  L  §  860,  866,  868, 862. 

these  periods  of  the  text,  Rez  v.  Gallo-  •  The  State  v,  Jones,  6  Ala.  666 ; 

way,    1   Moody,  284,  286;   Cochran  Bm-k  v.  The  SUte,  2  Har.  &  J.  426. 
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§  457.  In  Felony  —  Diflttngntahed  from  MiBdemeanor.  —  See* 

ondly.  There  is  a  diflTerenee,  on  this  question,  between  felony 
and  misdemeanor.^  The  general  rule  in  felony  is,  that  tlie 
court  will  permit  the  prosecutor  to  give  evidence  of  only  one 
felonious  transaction ;  ^  but,  when  it  appears  on  the  opening 
of  the  case,  and  during  the  trial,  that  there  is  no  more  than 
one  criminal  transaction  involved,  and  the  joinder  of  the  dif- 
ferent counts  is  meant  only  to  meet  the  various  aspects  in 
which  the  evidence  may  present  itself,  the  court  will  not 
restrict  the  prosecuting  officer  to  particular  counts,  and  will 
suffer  a  general  verdict  to  be  taken  on  the  whole.^    Yet  the 

^  The  State  v.  Eibby,  7  Misso.  817.  several  counts  is  really  to  prosecute 
^  Rex  V,  Toung,  Russ.  &  Ry.  280,  the  defendant  for  separate  felonies  by 
note.  Of  course,  this  doctrine  does  means  of  one  indictment.  This  he  has 
not  strictly  apply  in  Massachusetts,  no  right  to  do ;  and,  when  it  is  ascer- 
and  perhaps  some  other  States,  as  tained  before  the  trial,  that  he  intends 
explained  ante,  §  450,  451.  to  do  it,  the  court  will  defeat  him." 

'  In  an  Indiana  case  it  was  held,    McGregg  v.  The  State,  4  Blackf.  101, 
that  the  mere  circumstance  of  the*  in-    108.    To  the  same  effect  is  a  case  in 
dictment's   containing   several  counts    Alabama,  in  which  Walker,  J.  said: 
for  felony  is  not  sufficient  to  put  the    "  Where    two    distinct    felonies    are 
prosecutor  to  his  election ;  Blackford,    charged  in  different  counts,  it  is  not  a 
J.  observing :  "  Where  there  are  two    matter  of  legal  right  pertaining  to  the  * 
or  more  counts  for  apparently  distinct    accused,  that  the  State  should  be  corn- 
felonies,  as  there  legally  may  be  in    pelled  to  elect  for  which  one  of  the 
many  instances,  it  cannot  be  a  matter    offences   it   will  prosecute ;    nor  will 
of  course,  as  the  plaintiff  in  error  con-    the  court  compel  such  election,  where 
tends  it  is,  for  the  defendant  to  compel    the  two  counts  are  joined,  in  good  fiiith, 
the  prosecutor  to  elect  on  which  single    for  the  purpose  of    meeting  a  single 
count  he  will  go  to  trial.    If  that  were    offence.    It  is  a    practice   sanctioned 
the  case,  it  would  at  once  render  nuga-    by  common  custom,  and  by  the  law,  to 
tory  the  established  and  legal  practice    charge  a  felony  in  different  ways,  in 
of  inserting  several  counts  in  an -in-    diflferent  counts  of  the  indictment,  so 
dictment  for  felony.    There  could  be    as  to  provide  for  the  different  phases 
no  possible   use   in   inserting  several    which  the  evidence  may  present  upon 
counts,  if  the  defendant  could,  in  effect,    the  trial ;  and,  where  such  is  the  bona 
have  them  all  but  one  struck  out  of  Jida  purpose  of  the  joinder  of  counts, 
the   indictment.     The   truth   is,   the    the  court  never  exercises  its  power  of 
different  counts  in  an  indictment  for    quashing  the  indictment  or  compelling 
felony  are  usually  drawn  with  a  view    an  election.     Baker  v.  The  State,  4 
to  one  and  the  same  transaction ;  and    Pike,  66 ;    Kane  v.  People,  8  Wend, 
the  object  of  inserting  several  counts    208 ;    Roscoe    Crim.    £v.    281,  282 ; 
is,  that  some    one   of  them  may  be    Archb.  Crim.  PI.  95,  note  1 ;    Barb, 
found,  on  the  trial,  to  be  in  accordance    Crim.  Law,  840 ;   People  v.  Rynders, 
with  the  evidence.   This  is  a  legitimate    12  Wend.  425;   The  SUte  v.  Nelson, 
object,  and  the  court  will  never  in  such    8  N.  H.  168;  The  State  v.  Coleman, 
a  case,  interfere  with  the  proceeding.    5  Port.  82.    The  principle  to  be  ex- 
It  sometimes  happens,  no  doubt,  that    tracted  from  these  authorities  is,  that 
the   prosecutor's   object   in   inserting    the   court    should    always   interpose 
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doctrine  in  reference  to  the  verdict  may  not  be  uniform  in  all 
localities;  and,  in  Maryland,  when  a  general  verdict  is  ren- 
dered, it  is  the  practice  to  pass  judgment  only  on  the  count 
which  charges  the  highest  grade  of  the  offence,^  —  a  practice 
which  probably  does  not  prevail  in  all  the  other  States.^  This 
is  matter  for  later  pages  of  the  present  volume. 

§458.  In  BSifldemeanor. — Thirdly.  On  the  other  hand,  in 
cases  of  misdemeanor,  the  court  will  in  many  instances  permit 
the  prosecutor  to  introduce  evidence  of  distinct  misdemeanors, 
set  out  in  distinct  counts,  and  growing  out  of  disconnected 
transactions ;  a  general  verdict,  which  will  be  followed  by  a 
general  judgment,  to  be  ordinarily  taken  on  the  whole.  Some 
of  the  authorities  seem  to  go  even  to  tlie  point,  that,  in  these 
cases,  there  is  no  power  in  the  court  to  compel  an  election ;  ^ 
but  there  is  little  doubt,  that,  where  there  are  so  many  counts 
as  to  embarrass  the  defence,^  or  where  they  are  of  a  nature  to 
be  not  properly  joined,  the  election  may  be  compelled.    A  Mis- 

either  by  quashing  the  instrument,  or  164 ;  The  State  v.  McPherson,  9  Iowa, 
by  compelling  an  election,  where  an  at-  58.  Suppose  the  counts  are  for  em- 
tempt  IB  made,  as  manifested  hy  either  bezzlement  and  larceny,  still,  if  they 
die  indictment  or  the  evidence,  to  are  for  one  criminal  act,  the  court  will 
oonTict  the  accused  of  two  or  more  not,  in  Missouri,  compel  the  prose- 
oflfences  growing  out  of  distinct  and  cutor  to  elect.  The  State  r.  Porter,  26 
separate  transactions ;  hut  should  never  Misso.  201.  So,  in  Tennessee,  where 
interpose,  in  either  mode,  where  the  the  counts  are  for  larceny  and  receiving 
joinder  is  simply  designed  and  calcu-  stolen  goods.  Hampton  v.  The  State, 
lated  to  adapt  the  pleading  to  the  differ-  8  Humph.  69.  Also,  in-  Virginia. 
ent  aspects  in  which  the  evidence  on  Dowdy  v.  Commonwealth,  9  Grat. 
the  trial  may  present  a  single  transac-  727.  In  England,  the  election  has 
tioD.  It  is  not  in  any  way  shown  that  been  required  in  such  a  case.  Rez  v. 
the  purpose  or  eflect  of  the  joinder  in  Flower,  8  Car.  &  P.  418. 
this  case  was  to  require  the  accused  to  ^  Manly  v.  The  State,  7  Md.  186. 
answer  two  distinct  oiibnces;  and  the  And  see  Woodford  v.  The  State,  1 
ooorty  therefore,  properly  .reftised  to  Ohio  State,  427 ;  Hudson  v.  The  State, 
compel  an  election  by  the  State."  1  Blackf.  817;  The  Sute  v.  Phinney, 
Mayo  V,  The  State,  80  Ala.  82,  88,  84.  42  Biaine,  884. 
To  the  like  effect,  see  Storrs  t;.  The  >  Ante,  §  460. 
State,  8  Misso.  9;  United  States  v.  *  Ante,  §  449,  note,  462;  Common- 
Dickinson,  2  McLean,  826 ;  Rez  v.  wealth  v.  Manson,  2  Ashm.  81 ;  The 
Toung,Peake  Add.  Cas.  228;  The  State  State  v,  March,  1  Jones,  N.  C.  626; 
r.  Canterbury,  8  Post  N.  H.  196 ;  The  The  State  v.  Kibby,  7  Misso.  817 ;  Peo- 
State  V.  Flye,  26  Maine,  812;  Engle-  pLe  v,  Costello,  1  Denio,  88;  Bex  v. 
man  v.  The  State,  2  Ind.  91 ;  The  Jones,  2  Camp.  181. 
State  p.  Fowler,  8  Fost.  N.  H.  184;  «  The  State  v.  Nelson,  29  Maine, 
The  State  v,  Davis,  29  Misso.  891;  829;  Cheek  r.  The  State,  1  Ala.  Sel. 
Bailey  v.  The  State,  4  Ohio  State,  Cas.  107,116;  Tompkins  v.  The  State, 
440 ;  People  v.  Austin,  1  Parker  C.  C.  17  Ga.  866. 
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souri  judge  observed :  "  In  the  case  of  offences  inferior  to 
felony,  the  practice  of  calling  on  the  prosecutor  to  elect  on 
which  charge  he  will  proceed,  does  not  exists  and  the  prose- 
cutor may  give  evidence  of  several  libels,  assaults,  &c.,  upon 
the  same  indictment,  whether  they  be  on  the  same  or  on  differ- 
ent persons The  rule  is,  that  offences  of  a  different 

character  and  degree,  upon  which  the  judgments  must  neces- 
sarily be  different,  are  not  to  be  joined."  ^ 

§  459.  The  Election  aa  to  -what  Transaotion  —  In  Felony.  ^ 

Fourthly.  There  is  a  distinction  between  electing  on  what 
count  or  counts  to  proceed,  and  electing  to* what  transaction 
or  transactions  the  evidence  shall  be  restricted.  Said  Tindal, 
0.  J. :  ^^  If  the  prosecutor,  in  any  charge  of  felony,  should 
offer  evidence  tending  to  prove  two  distinct  charges  of  felony, 
he  would  be  stopped  immediately  by  the  presiding  judge,  and 
directed  to  make  his  election  upon  which  single  charge  of 
felony  he  intended  to  proceed."  ^  And  this  doctrine  does  not 
depend  upon  whether  there  are  no  more  counts  than  one  in  the 
indictment;  for,  as  we  have  seen,^  in  felonies  but  a  single 
transaction  can  be  shown,  however  many  counts  the  indictment 
may  contain.  Suppose,  then,  a  prisoner  is  indicted  for  bui^- 
lary,  and  for  stealing  the  goods  in  the  house  broken  into,  and 
there  are  two  counts  :  if  now  the  prosecutor  attempts  to  prove 
the  burglary  on  a  particular  day  and  fails,  he  cannot  thereupon 
turn  round  and  offer  proof  of  the  larceny  on  another  day.^ 
But  where  several  felonies  are  so  mixed  that  they  cannot  well 
be  separated,  evidence  of  the  whole  may  be  given.^  And  where 
an  indictment  for  arson  contained  five  counts,  each  count 
naming  a  different  owner  of  the  house  burned,  from  the  rest, 
and  it  was  opened  for  the  prosecution  that  the  five  houses  were 
in  a  row  and  all  burned  by  the  fire  which  the  prisoner  set  to 
one  of  them,  Erskine,  J.  declined  to  compel  the  prosecutor  to 
elect  immediately  for  the  burning  of  which  house  he  would 
proceed.  '^  As  it  is  all  one  transaction,"  he  said,  ^'  we  must 
hear  the  evidence ;  and  I  do  not  see  how,  in  the  present  stage 

1  Stom  V,  The  State,  8  Misso.  9,  ^  Rex  v.  Yandercomb,  2  Leach,  4th 
opinion  by  Wash,  J.  ed.  708,  2  East  P.  C.  619. 

2  O'ConneU  v.  Reg.  11  CI.  &  F.  166,  ^  Reg.  v.    Hinley,  2  Moody  &  R. 
241.  624. 

s  Ante,  §  467. 
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of  the  proceedings,  I  can  call  on  the  prosecutor  to  elect.  I 
shall  take  care,  that,  as  the  case  proceeds,  the  prisoner  is  not 
tried  for  more  than  one  felony."  ^ 

§460.  Continued — In  Misdemeanor.  —  Fifthly.     Where  there 

is  a  single  count  in  an  indictment  for  a  misdemeanor,  as  well 
as  in  an  indictment  for  felony  whatever  the  number  of  counts, 
the  court  will  restrict  the  prosecutor,  by  so  compelling  him  to 
elect  as  shall  prevent  his  giving  evidence  of  more  than  the  one 
transaction.  And  where  in  misdemeanor  there  are  several 
counts,  the  evidence  will  be  limited  in  a  corresponding  way, 
regard  being  had  to  the  number  and  nature  of  the  counts. 
This  is  the  general  doctrine ;  but,  in  the  methods  of  applying 
it,  and  even  somewhat  in  the  form  of  the  doctrine  itself,  there 
are  differences  of  judicial  opinion  and  practice.  It  is  not  easy 
to  distinguish  the  States  from  one  another  on  this  point ;  and 
we  shall  do  best  to  consider,  in  a  note,  what  has  been  done  and 
what  refused.^    The  reader  should  be  careful  not  to  confound 

1  Reg.  V,  Traeman,  8  Car.  &  P.  727.  containiDg  a  single  count  charging  a 

See  also  Beg.  v.  Bleasdale,  2  Car.  &  E.  particular  sum  to  have  been  embezzled 

765.  on  a  day  mentioned,  it  appeared  that 

'  1.  Two  persons,  being  indicted  in  a  money  which  might  have  been  embez- 

particular   county   for    horse-stealing,  zled  was  received  on  different  days, 

were  shown  by  the  eyidence  to  be  in  the  prosecutor  was  ordered  to'  select 

joint  possession  of  two  horses  in  that  some  one  transaction  on  one  day,  and 

county ;  but  it  appeared  also,  that  the  rely  upon  it.    Re&  v.  Williams,  6  Car. 

two  horses  were  originally  stolen  by  &  P.  626.    Two  persons  being  jointly 

the  prisoners  at  different  times    and  indicted  for  obstructing  a  highway,  and 

places  in  an  adjoining  county.    There-  no  joint  act  appearing  in  the  prooft, 

upon  it  was  held,  that,  as  each  original  the  prosecutor,  on  closing  his  evidenqe, 

larceny  was    a   separate    felony,  the  was  directed  to  elect  against  which  of 

prisoner's  counsel  must  elect  on  which  the  prisoners  he  would  ask  for  a  yer- 

he  would  proceed.    Said  Llttledale,  J.  diet.    Rex  v.  Lynn,  1  Car.  &  P.  627. 

to  him:   "If  you  could  confine  your  So  where  two  persons  were   jointly 

eyidence  entirely  to  a  single  felony  in  indicted  for  a  conspiracy,  and  for  a 

this  county,  you  need  not  elect;  but  libel,  and  there  was  evidence  of  the 

this  you  cannot  do ;  for  you  must  prove  conspiracy  against  both,  but  against 

that  the  horses  were  originally  stolen  one  there  was  no  evidence  of  the  libel, 

in  another  county.    The  possession  of  the  judges  put  the  prosecutor  to  elect, 

stolen  property  soon  after  a  robbery  is  before  the  defence  was  entered  upon, 

not  in  itself  a  felony,  though  it  raises  on  which  charge  he  would  ask  for  a 

a  presumption  that  the  possessor  is  the  verdict.    Reg.  v.  Murphy,  8  Car.  &  P. 

thief;  it  refers  to  the  original  taking,  297.    And  the  like  doctrine  was  held 

with  all  its  circumstances.    I  think,  in  a  Kew  York  case.    People  v.  Cos- 

therefore,  that  you  must  in  this  in-  tello,  1  Denio,  88.    If  it  is  prcbabh  that 

stance  make  your  election."    Rex  v.  all  the  goods  stolen  were  not  stolen  at 

Smith,  Ry.  &  M.  N.  P.  295.    Where,  one  time,  but  it  is  stiU  postibU  that 

on  an   indictment  for  embezzlement,  they  mi£^t  have  been  so,  the  judge 
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this  doctrine  with  the  mere  rule  of  evidence,  to  be  considered 
in  another  place,  that,  as  a  general  proposition,  one  crime  can- 
will  not  pat  the  prosecutor  to  elect  to  mation  as  any  other.  In  other  words, 
go  upon  the  stealing  of  some  particular  until  evidence  of  some  such  act  had 
articles.  Rex  v.  Dunn,  Gar.  Grim,  been  given,  the  charge  in  the  informa- 
Law,  8d  ed.  82.  tion  was  floating  and  contingent,  aimed 
2.  The  reader  perceives,  that,  in  as  much  at  one  as  another,  and  at  no 
some  of  the  foregoing  cases,  the  elec-  one  act  in  particular ;  and  it  remained 
tion  was  required  to  be  made  only  after  for  the  evidence  to  point  the  charge  to 
the  evidence  in  behalf  of  the  prosecu-  the  particular  act  intended.  But  when 
tion  was  tally  introduced.  The  time  evidence  had  been  introduced  tending 
fi)r  requiring  the  election  will  be  further  directly  to  the  proof  of  one  act,  and  for 
considered  in  the  next  section  of  our  the  purpose  of  procuring  a  conviction 
text ;  but,  in  many  of  the  cases,  the  upon  it,  from  that  moment  that  particu- 
consideration  of  it  is  blended  with  that  lar  act  became  the  act  charged.  What 
of  the  general  question  of  requiring  had,  till  then,  been  floating  and  oontin- 
the  election  to  be  made  at  alL  In  a  gent,  had  now  become  certain  and 
Michigan  case,  where  the  charge  fixed.  The  prosecutor  had  made  his 
against  the  prisoner  was  in  a  single  election,  and  could  not  elect  again; 
count,  and  for  incest,  the  doctrine  was  nor  could  he  be  allowed  to  prove  any 
laid  down,  that,  before  evidence  is  pro-  other  act  of  the  kind  as  a  substantive 
duced,  the  prosecuting  officer  must  offence  upon  which  a  conviction  might 
select  some  one  instance,  and  proceed  be  had  in  the  cause.  The  information 
upon  It  alone.  Said  Ghrlstiancy,  J. :  could  be  used  as  a  drag-net  anltf  till  the 
**  The  charge  in  the  information  was  first  act  had  been  entangled  in  its 
for  a  single  act  of  incestuous  inter-  meshes:  every  other  act  must  be 
course,  committed  at  the  city  of  Detroit,  allowed  to  escape  this  throw  of  the 
on  the  24th  of  February,  1858;  but  net;  and  thenceforward  the  evidence 
the  time  stated  was  not  material,  and  must  be  aimed  at  this  act.  If  others 
under  the  well  settled  rule  in  criminal  of  the  same  kind  lie  in  the  same  range, 
cases,  the  prosecution,  before  the  evidence  they  can  only  be  noticed  for  a  second- 
was  introduced,  might  have  selected  any  ary  purpose,  as  they  may  be  connected 
one  act  of  such  criminal  intercourse  with  or  bear  upon  this."  People  v. 
which  occurred  within  the  jurisdiction  Jenness,  6  Mich.  805,  827. 
of  the  court,  and  within  the  period  of  8.  The  doctrine  thus  laid  down  in 
the  Statute  of  Limitations  applicable  to  Michigan  is  veiy  plain ;  and,  if  it  were 
the  ofience.  It  was  not  a  case  in  which  received  in  the  same  way  everywhere 
.the  court  could  compel  the  prosecutor  else,  much  labor  would  be  saved  to 
to  elect,  because  the  charge,  on  the  law-writers  and  to  students,  though  it 
&oe  of  the  information,  was  confined  is  not  clear  that  justice  would  be  pro- 
to  a  single  act.  It  was  not  claimed  by  moted  by  so  strict  a  universal  rule, 
the  prosecution,  and  could  not  legally  Still  it  is  not  easy  to  say  how  far  this 
be  claimed,  that  it  was  competent  to  rule  is  departed  from  elsewhere.  In 
convict  the  defendant  of  more  than  one  New  York,  quite  in  accordance  with 
act  under  this  information.  But  the  the  rule,  it  was  held,  that,  on  the  trial 
prosecutor  having  the  right  to  select  of  an  indictment,  containing  a  single 
among  all  the  acts  of  the  kind  which  count  for  an  assault  and  battery  and 
he  could  prove  to  have  been  committed  resisting  an  officer  in  the  execution  of 
between  the  parties,  within  the  period  process,  the  prosecution,  after  proving 
alluded  to,  and  within  the  jurisdiction,  an  assault  and  one  act  of  resistance, 
— any  one  of  those  acts,  before  evi-  cannot  give  evidence  of  a  similar  of- 
dence  had  been  introduced,  was  as  fence,  committed  at  another  time, 
properly  the  act  charged  in  the  infer-  People  v.  Hopson,  1  Denio,  574.    like- 
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not  be  shown  to  have  been  committed  by  a  prisoner  to  raise 
the  presumption  of  his  having  committed  another  crime. 
Neither,  the  reader  should  also  remember,  is  the  doctrine  itself 
carried  to  the  extent  of  overturning  the  exception  to  this  rule, 
that,  in  some  cases,  a  crime  may  be  shown  to  aid  in  the  proof 
of  another  which  is  under  investigation. 

§  461.  The  Time  to  elect —  Sixthly.  It  should  be  noticed 
at  what  time  the  election  is  to  be  made.  In  some  instances, 
tlie  court  will  wait  till  the  evidence  is  all  in,  and  then  compel 
the  prosecutor  to  point  out  the  count  on  which  he  asks  for 
a  verdict.^  In  other  instances,  the  election  has  been  required 
on  the  very  opening  of  tlie  cause ;  or,  in  default  of  it,  the 
prosecutor  has  been  held  to  have  elected  to  proceed  for  the 
first  transaction  wliich  his  evidence  has  tended  to  prove.^  In 
still  other  instances,  the  prosecutor  has  been  allowed  to  put 
in  all  the  evidence  he  wished,  tending  to  prove  any  number  of 
crimes  such  as  the  indictment  charged ;  and  then,  at  the  end 
of  his  case,  but  before  the  prisoner  was  called  upon  to  produce 
his  defence,  to  select  one  transaction,  if  the  indictment  was 
for  misdemeanor  in  a  single  count,  or  was  for  felony  whether  in 


wise  in  Indiana,  the  Michigan  doctrine  ^  Ante,  §  449,  note ;  Bex  v.  Gallo- 
•eeniB  to  have  been  yeiy  nearly  if  not  way,  1  Moody,  284. 
ftiUy  laid  down,  on  an  indictment  also  ^  Ante,  §  460,  note,  par.  2,  8.  On 
fi»r  incest.  Yet  the  point  of  the  case  an  indictment  for  uttering  a  forged  bill 
teems  rather  to  have  related  to  the  of  exchange,  the  judge  will  hear  evi- 
proof,  it  being  held  that  eridence  of  a  dence  of  all  the  facts  which  form  parts 
second  act  could  not  be  received  in  of  one  continued  transaction  relating  to 
oonflrmation  of  the  first.  SaidDari-  the  uttering  of  the  bill,  and  will  not 
■on,  J. :  **  In  the  inyestigation  of  the  press  the  prosecutor  to  elect  what  par- 
ease  made  by  the  record,  the  jury  ticular  fact  he  means  to  rely  upon  as 
oonld  not  rightfully  consider  any  proof  the  uttering,  till  the  case  fbr  the  prose- 
tave  that  which  tended  to  establish  one  cution  is  closed.  Rex  v.  Hart,  7  Car.  & 
act  of  incestuous  intercourse ;  and  one  P.  662.  Where  two  assaults  appear, 
act  of  such  intercourse  haying  been  the  prosecuting  officer  will  not  be  re- 
proved, it  seems  to  follow  that  any  quired  to  elect  on  which  he  shall  ask 
evidence  tending  to  show  that  the  de-  for  a  verdict  until  after  the  evidence  is 
fendant  was  subsequently  guilty  of  heard.  Said  Evans,  J. :  "  The  course 
another  similar  offence,  was  not  only  punned  in  this  case,  of  requiring  the 
irrelevant,  but  calculated  to  produce  solicitor  to  elect  after  the  evidence  has 
an  improper  influence  in  the  minds  of  been  heard,  is  the  usual  course  pursued 
tiie  jury."  Lovell  v.  The  State,  12  in  like  cases.  Indeed  I  do  not  well 
Ind.  18,  20.  See  also  The  State  v,  perceive  how  an  election  can  be  made, 
Batee,  10  Conn.  872.  And  see  the  until  it  is  known  that  two  offences  have 
notes  to  the  next  section.  been  committed."    The  State  v,  Sims, 

8  Strob.  187, 189. 
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one  count  or  more ;  or  as  many  transactions  as  there  were  counts, 
if  it  was  for  misdemeanor ;  relying  alone  upon  what  was  thus 
selected,  and  not  being  permitted  to  change  to  meet  the  case 
made  out  by  the  defendant.^  In  yet  other  instances,  the  judge 
suffers  the  prosecutor  to  go  a  little  way  with  his  evidence ; 

and  then,  at  what  he  deems  a  proper  time,  but  before  the 

evidence  is  all  put  in,  requires  the  election  to  be  made.^    It 

1  In  Yermont,  where  the  indictment  prisoner  is  called  on  for  his  defence,  at 
was  in  three  counts,  charging  so  many  the  latest"  Rex  v,  Wigglesworth,  2 
unlicensed  sales  of  intoxicating  liquor,  Deac.  Crim.  Law,  Supp.  by  Hind- 
and  on  the  trial  the  prosecutor  had  march,  1688.  In  another  Yennont  case 
offered  evidence  tending  to  prove  such  of  the  same  sort,  the  doctrine  was  again 
three  distinct  sales,  the  defendant  ob-  affirmed.  The  State  v,  Croteau,  28  Yt. 
jected  to  the  introduction  of  evidence  14.  And  see  ante,  §  460,  par.  2  &  8. 
tending  to  prove  other  sales,  though  >  Although  the  course  mentioned  in 
within  the  description  of  the  indictment,  the  text  is  firequentiy  pursued  in  prac- 
And  the  court  held,  that  the  olgection  tice,  I  have  not  by  me  cases  which 
could  not  be  maintained.  "  It  was  very  well  illustrate  the  practice.  I  will 
claimed,"  said  Bennett,  J.,  "that  the  mention  some  which  perhaps  go  part 
government  had  made  their  election,  way.  Thus,  in  Alabama,  under  the  sin- 
for  what  sales  they  would  proceed,  the  gle  count  allowable  by  the  Code  in  an 
moment  they  had  introduced  any  evi-  indictment  for  an  unlicensed  retailing 
dence  tending  to  prove  three  distinct  of  liquors,  a  prosecution  can  be  had  for 
sales,  and  that  they  could  not  abandon  only  one  act  of  sale.  It  was  therefore 
them  and  go  for  other  sales ;  and,  if  held,  that  the  prosecuting  officer  might 
permitted  so  to  do  by  the  court  below,  interrogate  a  witness  far  enough  to 
that  it  was  error.  But  we  think  that  identify  the  particular  sale  to  which  bia 
this  doctrine  of  putting  the  prosecutor  testmony  would  relate,  without  signi- 
to  his  election  is  matter  of  practice,  and  fying  by  this  an  election  on  his  part  to 
should  rest  in  the  sound  discretion  of  prosecute  for  that  particular  sale.  And 
the  court  below.  .  . .  All  that  a  prisoner  where  a  witness  said  he  had  bought 
can  daim  from  this  doctrine  of  election,  liquor  from  the  prisoner;  and,  being 
under  a  sound  exercise  of  the  discretion  further  asked  whether  he  had  bought 
of  the  court,  especially  in  a  case  of  this  more  than  a  quart  at  a  time,  answered 
kind,  is  tiiat  it  should  bo  made  before  that  he  had  not ;  the  mfQority  of  the 
the  prisoner  is  called  on  for  his  de-  court  held  the  election  not  to  have 
fence."  The  State  v.  Smith,  22  Yt.  been  thus  far  made.  The  witness 
74,  76.  The  learned  judge,  in  deliver-  added,  tliat  the  liquor  he  had  bought 
ing  this  opinion,  referred  to  a  case  was  not  drunk  on  the  seller's  premises, 
before  Alderson,  J.  in  1884,  as  follows :  And  it  was  held,  that  this  was  not 
"  Where  several  charges  are  included  responsive,  and  therefore  did  not  make 
in  an  indictment,  it  is  not  usual  to  put  an  election  for  the  State,  as  a  question 
the  prosecutor  to  his  election  immedi-  asking  for  such  details  would  have 
ately  upon  the  case  being  opened.  And.  done.  The  following  are  the  views 
senMey  that,  the  reason  for  putting  a  presented  by  the  majority  of  the  court  i 
prosecutor  to  his  election  being  tiiat  the  "  It  is  difficult  to  lay  down  a  dear  rule, 
prisoner  may  not  have  his  attention  which  will  enable  the  Cu*cuit  Courts  to 
diverted  between  two  charges,  the  eleo-  determine,  in  ail  cases,  when  the  prose- 
tion  ought  to  be  made,  not  merely  be-  cutor  has  made  his  election  of  the  par- 
fore  the  case  goes  to  the  jury,  as  it  is  ticular  act  or  offence  for  which  he  will 
sometimes  laid  down,  but  before  the  proceed  in  a  given  case.    Some  latitude 
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is  impossible,  in  the  nature  of  things,  that  a  rule  should  be 
here  laid  down,  to  guide  the  discretion  in  these  various  classes 
of  cases.  If  this  were  possible,  still  it  would  better  promote 
justice  for  the  courts,  instead  of  strictly  adhering  to  it,  to  allow 
their  discretion  to  be  mainly  iniBiuenced  by  the  special  circum- 
stances of  particular  cases. 

§  462.  General  Summing  up  of   Views.  —  In  conclusion,  we 

find  the  doctrines  connected  with  the  subject  of  election,  to 
stand  less  clearly  and  satisfactorily  in  the  books  than  we  should 
wish.  But  the  following  summary  and  expansion  of  views 
will  place  the  subject  in  something  like  a  satisfactory  light. 
This  matter  is,  as  we  have  seen,  one  which  addresses  itself 
chiefly  to  the  judicial  discretion  of  the  indiyidual  judge  who 

miist  be  allowed  to  that  o£Glcer  while  evidence  of  aify  one  act,  be  allowed  to 
conducting  the  preliminarj  exami-  adduce  evidence  of  another  act,  at  a 
nation,  that  he  may  ascertain  the  par-  difibrent  time  or  place.  Said  Rice, 
ticular  act  or  transaction  to  which  the  C.  J. :  "  Under  such  indictment,  the 
witness  refers.  To  require  him  to  elect,  election  of  the  State  is  made  by  intro- 
before  he  has  learned  enough  to  enable  ducing  evidence  of  any  act  charged  in 
him  to  individualize  the  transaction,  it;  and  after  introducing  evidence  of 
would,  in  many  cases,  work  a  denial  any  such  act,  the  State  cannot  give 
of  justice.  When,  however,  he  has  evidence  of  any  other  act  charged, 
pursued  the  inquiry  until  a  particular  Elam  v.  The  State,  26  Ala.  48 ;  2 
act  or  transaction  has  been  brought  Greenl.  Ev.  §  86;  Stane  v.  J^richet, 
before  the  minds  of  the  jury,  — has  be-  1  Camp.  478;  Gillon  v.  Wilson,  8  T.  B. 
come  identified  i>r  individualized,  —  if  Monr.  216.  '  If  tlie  prosecuting  officer 
be  then  prosecutes  the  inquiry  with  deems  it  for  the  interest  of  the  State 
the  view  of  learning  the  details  and  that  evidence  as  to  different  offences 
particulars  of  that  act  or  transaction,  should  be  ofiered,  he  must  frame  the 
he  must  then  be  held  to  have  made  his  indictment  accordingly ;  which  is  in 
election."  Hughes  v.  The  State,  86  every  case  very  easily  done.'  Elam  v. 
Ala.  861,  861,  862.  See  also  Ehun  v.  The  State,  26  Ala.  48.  But  under  the 
The  State,  26 -Ala.  48 ;  wherein  it  was  indictment  in  this  case,  the  court  below 
likewi^  held,  that,  if  the  State  made  erred  in  admitting  the  evidence  as  to 
its  election,  and  there  is  a  verdict,  then  the  playing  in  the  bedroom  of  the 
there  is  a  new  trial,  the  same  election  defendant's  shop,  after  the  State  had 
will  be  binding  on  the  State  through-  introduced  evidence  as  to  the  playing 
out  the  second  trial.  In  another  Ala-  in  the  room  over  the  barber's  shop." 
bama  case,  which  was  an  indictment  Cochran  v.  The  State,  80  Ala.  642, 646, 
for  gaming,  the  strict  Michigan  doo-  647.  In  Arkansas,  where  the  State,  in 
trine,  as  mentioned  in  a  note  to  the  a  prosecution  for  gaming,  attempts  to 
last  section,  seems  to  have  been  main-  ^xrove  a  particular  instance  of  gaming 
tained.  The  case  is  as  follows :  Al-  by  the  defendant,  by  one  witness,  and 
though  an  indictment  for  gaming,  in  fiuls,  she  may  call  another  witness  and 
the  form  prescribed  by  the  Code,  prove  another  and  difierent  instance  of 
charges  several  distinct  offences  in  the  gaming  by  the  defendant,  within  the 
alternative ;  yet  on  the  trial  the  State  period  of  limitation.  The  State  v.  Czar- 
is  confined  to  evidence  of  a  single  nikow,  20  Ark.  160. 
offence,  and  cannot,  after  introducing 
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presides  at  the  trial.  Therefore,  in  the  nature  of  things,  we 
must  be  left  without  very  exact  legal  rules  pertaining  to  it. 
Therefore,  also,  in  the  nature  of  things,  the  discretion  must  be 
exercised  with  reference  to  particular  and  eyer-varjing  facts 
as  they  appear  on  each  separate  trial ;  and  what  is  done  in 
one  case  can  have  but  little  weight  as  a  precedent  to  govern 
another  case.  Yet  it  will  be  found,  that,  as  a  general  fact,  jus- 
tice is  best  promoted  where  the  judge  permits  the  witnesses  to 
go  far  enough  to  identify  particular  transactions,  before  com- 
pelling the  election.  The  chief  thing,  down  to  the  time  when 
the  government  rests  its  case  and  the  defence  is  called  for, 
is  to  prevent  prejudice  to  the  defendant,  in  the  eyes  of  the 
jury,  by  bringing  against  him  testimony  tending  to  show 
crimes  for  which  \ie  is  not  really  indicted,  and  to  which  he 
is  not  finally  to  make  answer  in  the  cause,  contrary  to  the 
well-known  general  rule  of  evidence,^  that  one  ofience  shall 
not  be  shown  against  a  prisoner  as  foundation  on  which  they 
are  to  build  the  inference  of  his  having  committed  another 
offence.  Yet  whatever  may  have  been  done  at  an  earlier  stage 
of  the  trial,  it  is  plain  that  as  a  general  rule  there  should  be  an 
election  required  before  the  prisoner  opens  to  the  jury  his  de- 
fence. Still,  though  these  views  may  serve  in  some  degree  to 
reconcile  the  cases,  and  may  be  helps  in  future  ones,  they  do 
not  overturn  the  result,  derivable  from  the  reported  decisions, 
that  the  doctrines  on  this  subject  are  not  quite  alike  in  all  the 
States. 


CHAPTER  XXXIV. 

JOINDEB    OF    OFFENDERS. 

§  463.  Leas  fhan  AU  Parttoipants. — The  subject  of  the  joinder 
of  defendants  in  criminal  causes  is  not  attended  with  difficulty 
to  one  who  has  already  made  himself  acquainted  with  those 
principles  which  determine  the  legal  relations  of  criminal 

1  Ante,  §  460. 
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parties  to  one  another,  and  their  several  responsibilities  before 
the  law,  as  explained  in  the  work  on  the  Criminal  Law.  ^'  It 
seldom  happens,"  says  Starkie,^  '^that  an  indictment  is  de- 
fective for  want  of  including  a  sufficient  number  of  parties 
charged  with  the  ofiTence;  since,  technically  speaking,  torts 
are  several  in  their  nature,  and  where  several  join  in  the  same 
criminal  act,  each  is  severally  amenable  to  justice  for  the  con- 
sequences. And  even  where  a  duty  is  thrown  upon  several, 
each  individual  so  bound  is  responsible  for  criminal  omissions, 
as  well  as  for  criminal  acts."  ' 

§  464.  Continued  —  Conspiraoy  —  Riot  —  This  learned  writer 
next  proceeds  to  point  out  some  exceptions  to  the  rule  that  an 
indictment  will  not  be  pronounced  defective  by  reason  of  its 
including  too  few  defendants.  These  exceptions  rest  on  the 
legal  nature  of  the  particular  crimes.  ^^  Thus,  an  indictment 
for  a  conspiracy  cannot  charge  the  ofifence  against  one  only, 
for  the  very  nature  and  essence  of  the  crime  excludes  the  idea 
of  its  commission  by  a  single  individual.^  But  the  indictment 
may  allege,  that  the  defendant  together  with  other  persons 
copimitted  the  offence,"  —  so  that,  even  here,  there  is  no  legal 
necessity  for  proceeding  jointly  against  the  two  or  more  per- 
sons who  must  combine  to  commit  the  crime  of  conspiracy. 
^*  The  same  observation  is  applicable  to  an  indictment  for  a 
riot,^  where  the  offence  must  be  alleged  -to  have  been  commit- 
ted by  more  than  one. 

§465.    Too  many  Defendants  —  Concealing  Death  of  Bastard 

Chfid.  —  '^  On  the  other  hand,  an  indictment  may  be  defective 
for  charging  too  many ;  as,  where  an  indictment  for  concealing 
the  death  of  a  bastard  child  alleged  the  pi*esence  of  an  accom- 
plice," ^ — a  case,  like  the  rest,  in  which  the  real  defect  was, 
that  the  allegation  was  in  form  such  as  to  show  no  offence  to 
have  been  actually  committed.® 

§466.    Statute  —  "Whether  too  Few  Defendants,  oontinned. — 

In  Tennessee  it  was  provided  by  statute,  that,  in  '^  all  indict- 
ments for  criminal  offences,  the  Attorney-General  shall  include 

1  1  Stark.  Ciim.  PI.  2d  ed.  81.  «  lb. ;  Co.  Lit.  §  481. 

>  Bex  o.  HoUond,  6  T.  R.  607.  >  Peaf  b  Case,  1  East  P.  C.  229. 

*  Rex  V.  Kinnersley,  1  Stra.  198 ;       «  1    Stark.    Crim.   PI.    2d   ed.    81, 
Bex  V.  Sudbury,  12  Mod.  262 ;  Com.    82. 
Dig.  Information,  D;  7  SaUc.  598. 
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in  the  same  bill  of  indictment  all  persons  engaged  in  the  same 
offence ;  and  the  costs  shall  be  taxed  as  one  suit,  unless  the  de- 
fendants shall  sever  in  their  trials,  and,  in  that  event,  the  costs 
shall  be  taxed  as  two  or  more  suits,  according  to  the  nature 
of  the  case."  Thereupon  the  court  held,  that  the  statute 
was  merely  directory  to  the  officer  mentioned ;  consequently, 
if  one  is  indicted  alone  for  an  act  in  which  several  partici- 
pated, the  defendant  cannot  avail  himself  of  the  omission 
from  the  indictment  of  the  other  parties.^  We  may  well 
conclude,  therefore,  that  there  are  no  circumstances  in  which 
an  indictment  is  bad  simply  because  it  is  against  a  single  indi- 
vidual ;  though  there  are  various  circumstances  in  which,  in 
order  to  show  a  crime  committed,  it  must  allege  participation 
in  the  criminal  act  by  more  persons  than  one. 

§467.  AU  Participants.  —  On  the  other  hand,  notwithstand- 
ing offences  are  always  several,  to  the  extent  that  each  par- 
ticipant in  a  crime  is  to  be  separately  punished ;  ^  yet,  if  more 
persons  than  one  engage  in  the  doing  of  a  criminal  thiug  in 
such  a  way  as  to  make  each  one  guilty  of  the  crime,  they  may 
be  indicted  jointly,  not  necessarily  in  several  counts,  but  in  a 
single  count.^  Within  this  rule,  the  test  to  determine  whether 
an  offence  may  be  deemed  joint  or  not,  has  been  stated  by  an 
American  judge  as  follows :  it  is  to  consider,  '^  whether  each 
offender  be  guilty  in  some  degree  of  the  same  crime,  so  that 
he  might  be  separately  convicted  even  though  another  was  the 
actual  perpetrator.  If  each  may  be  so  convicted,  their  guilt  is 
joint ;  but  otherwise  it  is  several."  * 

§  468.  Continued  —  False  Pretences  —  MaUcious  Shooting  — 
Conspiracy  —  Trespass  —  IdbeL  —  **  Thus,"    says    Starkie,    "  in 

the  case  ^  of  obtaining  money  under  false  pretences,  if  several 
defendants  act  in  concert  together,  though  the  pretence  be 
conveyed  by  words  spoken  by  one  of  them,  yet  they  may  all  be 
jointly  indicted  under  the  statute.  So  several  persons  have 
been  convicted  under  the  Black  Act  for  a  shooting  at  the 
prosecutor  by  one  of  them ;  and,  though  they  were  all  jointly 

1  The  State  v,  Daris,  2  Sneed,  278.         ^  RobertsoD,  C.  J.  in  Commonwealth 

2  Ante,  §  214 ;  Crim.  Law,  I.  §  78^    v.  McChord,  2  Dana,  242,  248. 
786.  »  Young  r.  Rex,  8  T.  R.  98. 

s  The  State  v.  Gay,  10  Misto.  440. 
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charged  with  the  single  act,  the  indictment  was  holden  to  be 
good  by  all  the  judges.^  So  where  several  join  in  a  conspiracy 
to  give  an  untrue  verdict,  or  join  in  a  suit  in  the  admiralty  on 
a  contract  on  land,  or  commit  a  joint  trespass  upon  two  per- 
sons, or  are  jointly  concerned  in  the  publication  of  the  same 
libel."  2 

§  469.  Continued  —  BeUlng  Idquors  —  Unlioensed  Ferry  —  Ex- 
tortion— ABsanlt.  —  It  is  common  to  indict  jointly  for  such 
offences  as  the  selling  of  intoxicating  liquor  without'  license,^ 
and  the  unlicensed  keeping  of  a  ferry ,^  as  well  as  for  the 
heavier  crimes.  Extortion  may  be  joint ;  ^  so  may  assault  and 
battery.^  Even  husband  and  wife  may  be  jointly  indicted  for 
the  latter  offence.^ 

§470.  "Where  oaxmot  be  Joined  —  Homicide — Working  at 
Tmde,  onqnaUfied  —  Pexjury — Common  Scold —  Barratry  —  Non- 
repair of  Street. —  The  limit  to  this  doctrine  is  such  as  is  de- 
rived from  the  legal  nature  of  crimes,  and  the  ordinary  rules 
by  which  they  must  be  set  out  in  the  indictment.  Thus,  two 
defendants  cannot  be  jointly  charged  with  a  homicide,  by 
means  of  an  injury  done  by  one  of  them  to  the  deceased  on 
one  day,  and  another  injury  done  by  the  other  on  a  different 
day ;  ^  because,  in  matter  of  law,  if  the  facts  are  so  they  are 
not  jointly  guilty.  And,  Qays  Starkie,  ^^  if  several  jointly  work 
at  a  trade  within  the  statute  of  Elizabeth,  they  cannot  be 
jointly  indicted ;  for  the  want  of  qualification,  by  serving  an 
apprenticeship,  occasions  the  crime,  and  that  defect  is  several 
in  its  nature  and  confined  to  each.^  So  several  cannot  be 
jointly  indicted  for  the  same  perjury ,^^  nor  as  common  scolds,^^ 
nor  for  the  same  barratry,^  nor  for  the  non-repair  of  the  street 
before  their  houses.^^   And  a  misjoinder  of  this  kind  is  fatal  in 

1  Coalheaven'  Case,  1  Leach,  4th  ed.  ^  Commonwealth  v,  Baj,  1  Ya.  Cas. 

e4 ;  and  see  Toung  o.  Rex,  8  T.  R.  98,  262. 

105.  *  Reg.  V.  Deyett,  8  Car.  &  P.  689; 

t  1  Stark.  Crim.  Fl.  2d  ed.  88.  Archb.   PI.    &    £y.    18th   Lond.   ed. 

s  Commonwealth  v.  Sloan,  4  Cush.  62.  64. 

«  The  State  o.  Gay,  10  Misso.  440.  •  1  Salk.  882 ;  1  Vent.  802 ;  1  BoU. 

*  Reg.  V,  Atkinson,  2  Ld.   Raym.  81. 

1248, 1  SaUc.  882, 11  Mod.  79.  ^^  Rex  r.  PhiUps,  2  Stra.  921. 

•  Anonymons,  Lofft,  271 ;    Rex  v.        ^  2  Stra.  921. 
Benfield,  2  Bur.  980,  984 ;  The  State  v.       ^  2  Stra.  921. 

File,  6  Ala.  72 ;  White  v.  People,  82  N.       »  2  Hawk.  P.  C.  c.  26,  {  89. 
T.  466. 
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arrest  of  judgment,^  and  would  be  equally  objectionable  on 
demurrer."  ^  So  says  Starkie ;  but  the  reader  who  is  familiar 
with  this  subject  will  see,  that,  in  some  of  these  illustrations, 
the  learned  author  referred  to  what  is  legal  doctrine  under 
particular  circumstances.  And  not  all  the  cases  to  which  he 
refers,  it  is  believed,  are  sound  law  at  the  present  day.  Thus, 
in  legal  reason,  a  barratry  ^  may  be  joint,  though  not  often  so 
in  fact ;  and  a  perjury  may  be,  where  one  commits  it  with  his 
own  mouth,  and  another,  who  has  suborned  him,  is  present  to 
give  him  countenance  and  support.  The  same  may  be  said  of 
the  offence  of  common  scold. 

'§471.  Form  of  Joint  Indictment  —  Offences  SereraL  —  Where 
the  indictment  is  against  more  defendants  than  one  for  an 
offence  committed  by  them  jointly,  it  need  not  employ  the 
word  jointly  in  describing  the  offence.^  According  to  the 
forms  generally  used,  it  simply  names  the  defendants,  and  says 
they  did  so  and  so.^  Offences  are  in  law  several,  even  when 
jointly  committed ;  and  such  an  allegation,  therefore,  is  equiv- 
alent to  saying  that  each  defendant  did  the  criminal  act.^ 

§472.  The  Trial  on  Joint  Indictment  —  Though   persons  are 

jointly  indicted,  they  are  not  necessarily  to  be  tried  together;^ 
this  being  a  matter  within  the  judicial  discretion  of  the  court, 
to  be  further  considered  in  another  part  of  this  volume.  And 
if,  where  the  indictment  is  joint,  only  one  of  the  defendants 
named  therein  is  put  on  his  trial,  he  cannot  object;  and,  should 
it  appear  in  proof  that  he  was  the  only  one  concerned  in  the 
commission  of  the  offence,  still  there  may  be  a  verdict  and 
judgment  rendered  against  him,  the  same  as  though  he  were 
indicted  alone.® 

^  2  Stra.  921.  indictment  would  be  held  therefore  bad 

2  1  Stark.  Crim.  Pi.  2d  ed.  86.  if  he  did. 

3  Crim.  Law,  11.  §  80  et  seq.  ^  The  State  v,  Wadsworth,  80  Conn. 

4  Commonwealth  v.  McChord,  2  Da-  66. 

na.  242.  7  The  SUte  v.  Wise,  7  Rich.  412 ; 

5  Johnson  v.  The  State,  18  Ark.  684.    Bixbe  v.  The  State,  6  Ohio,  86 ;  The 
And  see  ante,  §  172,  where  Hawkins    State  v.  Spencer,  16  Ind.  249. 

sajs  the  indictment  should  not  lay  the  ^  The  State  v,  Bradley,  9  Rich.  168 ; 
fiict  charged  in  the  singular  number.'  Brown  v.  The  State,  6  Yerg.  867 ;  The 
In  practice  the  pleader  would  not  often  State  v,  Clayton,  U  Rich.  681 ;  The 
employ  the  singular  number ;  but  it  is  State  v.  Thompson,  18  La.  An.  616. 
doubtful  whether  in  all  ohr  States  the    But  see  Johnson  v.  The  State,  18  Ark. 

684;    Commonwealth  &.  McChord,  2 
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§  473.  Joining  Defendants  where  the  Guilt  iB  Several  and  not 

Joint — Separaiiter.  —  The  books  cou tain  various  cases  wherein 
indictments  have  been  sustained  against  numbers  of  persons 
for  several  offences  of  the  same  kind,  charged  to  have  been 
committed  by  them  severally;  the  offences,  either  in  their 
nature  or  in  the  actual  facts,  not  being  joint.^  Starkie  ^  states 
the  doctrine  as  follows :  ^^  If,  in  the  same  indictment,  as  found 
by  the  grand  jury,  several  offences  be  alleged  to  have  been  com- 
mitted by  several  persons,  no  advantage  it  seems  can  be  taken, 
either  upon  demurrer  or  in  arrest  of  judgment ;  though  the 
court  will,  in  its  discretion,  either  quash  the  indictment 
altogether,  or  use  such  measures  as  shall  obviate  any  incon- 
venience^ to  the  defendants  which  might  otherwise  arise.  For 
the  charging  the  offences  to  have  been  committed  severally, 
makes  each  such  charge  a  separate  indictment.  And  though 
there  are  instances  where  indictments  have  been  quashed  for 
charging  several  offences  to  have  been  committed  by  several 
persons,  as  against  several  officers,  qiu>d  colore  officiorum  suorum 
separaiiter,^  extorsive  seperunt,  &c. ;  yet  there  are  a  great  num- 
ber of  authorities  which  show,  that  an  indictment  charging 
the  offences  to  have  been  committed  separaiiter  would  be  good. 

§  474.  Continued — Innkeepers — Disorderly  House — Felonies. 

— ^'  Thus,  though  an  indictment  against  four  persons  for  erecting 
four  several  inns,  and  selling  victuals  to  travellers  ad  commune 
nocumentumf  was  quashed,  yet  it  was  for  want  of  alleging  that 
they  did  the  acts  separaiiter,  which  would  have  made  the 
charges  as  several  indictments.  And  according  to  Lord  Hale,^ 
'  it  is  common  experience  at  this  day  that  twenty  persons  may 
be  indicted  for  keeping  disorderly  houses,  and  they  are  daily 
convict  upon  such  indictments  ;  for  the  word  separaiiter  makes 
them  separate  indictments.'  But  it  seems,  that,  to  warrant 
such  a  joinder  in  the  same  indictment,  the  offences  must  be  of 
the  same  nature,  and  such  as  will  admit  of  the  same  plea  and 

Dana,  242.    And  see  In  re  Doogherty,       >  8  T.  B.  106;  Rez  v.  Kingiton,  8 

27  Vt.  826 ;   EUiott  v.  The  State,  26    East,  41,  46. 

Ala.  78.  *  2  Hale  P.  C.  174. 

1  And  see  Crim.  Law,  I.  §  812.  «  2  Roll.  Rep.  846 ;  and  per  Law- 

<  1  Stark.  Crim.  PI.  2d  ed.  48  et  seq.    rence,  J.  8  East,  47 ;  2  Hale  P.  C.  174 

•  2HaleF.  C.  174;  8  T.  R.  106. 
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the  same  judgment."  ^  Proceeding  to  distinguish  felony  from 
misdemeanor,  be  adds:  ^^It  does  not  appear  to  have  been 
allowable  to  join  charges  of  different  felonies  against  different 
persons,  in  the  same  indictment,  unless  such  felonies  arose  out 
of  the. same  transaction."^ 

§  475.  Continued  —  Oaming. — This  mode  of  indictment  has 
not  been  much  followed  with  us ;  and,  in  most  of  our  States, 
perhaps  all,  it  would  doubtless  be  discouraged  by  the  courts. 
Yet  it  has  been  recognized  as  sufficient  in  law.^  An  instance 
of  its  employment  is  where  separate  persons  make  their 
unconnected  bets  upon  one  game  at  faro;  here,  each  is 
guilty  of  a  several  offence,  yet  it  has  been  held  that  they  may 
be  indicted  together,  if  the  indictment  employs  the  word 
^^  severally,"  while  still  the  court  will  not  encourage  this  mode 
of  procedure,  for  it  produces  inconvenience.^ 

§  476.  Felonies,  oontinned. — Starkie  says :  ^*  Where  the  felonies 
have  been  immediately  connected,  as  in  the  case  of  a  principal 
and  his  accessories,  either  before  or  after  the  offence,  it  has 
been  the  usual  course  to  include  them  in  the  same  indict- 
ment." ^  But  this  is  matter  which  will  find  a  place  elsewhere 
in  the  present  volume. 

1  An  Amerioan  judge  expressed  this  in  Commonwealth  v.  MeOhord,  2  Da- 
point  thus :  for  several  "offences,  — all  na,  242,  248. 
being  of  the  same  kind,  admitting  of  '1  Stark.  Crim.  PI.  2d  ed.  48,  44. 
the  same  plea  and  the  like  judgment,  *  Commonwealth  v.  McChord,  2  Da- 
and  being  subject  to  the  same  punish-  na,  242 ;  Johnson  v.  The  State,  18  Ark. 
ment  in  kind,  even  though  in  different  684. 

degrees, — one  indictment,  charging  the  *  Johnson  v.  The  State,  supra, 

offenders  uveraUy,  may  be  maintained  *  1  Stark.  Crim.  PI.  2d  ed.  44;  re- 

against  all  of  them,"  Robertson,  C.  J.  ferring  to  2  Hale  P.  C.  178. 
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CHAPTER  XXXV. 

SUBPLUBAGE   AND  YABIANCB. 

477.  IntrodQctioD. 
478-481.  Nature  of  SnrplosRge,  and  when  It  does  not  Hurt 
482-484.  Surplusage  vitiating  the  Indictment 
485-488.  The  Doctrine  of  Variance. 

§  477.  Xlj[planation  —  Ctouna  of  the  DiBOtiBsion.  —  The  subject 

of  this  chapter  pertains  as  well  to  the  law  of  evidence  as  to 
the  law  of  pleading.  It  is  introduced  here  because  it  appears 
to  have  some  special  connection  with  the  principles  which 
govern  the  frame  of  the  indictment.  In  the  main,  the  same 
questions  in  principle  are  involved  in  this  subject,  in  its  con- 
nection with  the  criminal  law,  as  are  discussed  in  our  books  of 
pleading  and  evidence,  in  their  relation  to  the  civil  department. 
Since,  therefore,  these  volumes  are  designed  principally  to 
unfold  what  is  peculiar  in  our  criminal  jurisprudence,  in  dis- 
tinction from  the  civil,  this  chapter  will  be  comparatively 
brief.  We  shall  consider  I.  The  Nature  of  Surplusage,  and 
when  it  does  not  Hurt ;  II.  Surplusage  Vitiating  the  Indict- 
ment ;  III.  The  Doctrine  of  Variance. 

I.  The  Ncdure  of  Surphuage^  and  when  it  does  not  Hurt. 

§  478.  The  Gtoneral  Dootrlxie  of  Surpliuage.  —  It  is  a  general 

doctrine,  that,  if  an  indictment  contains  unnecessary  aver- 
ments, these  are  to  be  treated  as  mere  waste  material,  to  pass 
unnoticed,  having  no  legal  effect  whatever ;  or,  in  more  techni- 
cal language,  they  are  surplusage,  which  need  not  be  proved, 
and  all  things  go  on  as  though  they  were  not  in  the  record. 
To  use  the  words  of  a  learned  judge,  ^^  whatever  is  immaterial 
to  the  indictment  is  surplusage,  which  may  be  wholly  disre- 
garded or  rejected."^ 

t  Claj,  C.  J.  in  Rose  v.  The  State,  428;  The  State  v.  Harden,  1  Brer.  47; 

Minor,  28 ;  People  v.  White,  22  Wend.  Dick  v.  The  State,  80  Missis.  681 ;  Rex 

167 ;  Commonwealth  v.  Scott,  10  Grat  v,  Sadi,  1  Leach,  4th  ed.  468 ;  Com- 

749;   The  State  v,  Elliott,  14  Texas,  monwealthv.  Bennet,  2ya.  Cas.  286; 
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§  479.  niustratioiiB — IndictmentB  on  Statatea  —  Sale  of  Intoac- 

icating;  idquors.  —  If,  for  example,  the  indictment  is  founded  on 
a  statute,  and  it  contains  allegations  covering  all  the  terms  of 
the  statute  and  making  a  complete  offence,  then  it  adds  some- 
thing by  way  of  making  the  offence  appear  more  enormous, 
this  latter  matter  may  be  disregarded  as  mere  surplusage  ;  it 
will  have  no  effect  to  vitiate  the  indictment,  and  it  need  not  be 
proved.^  Thus,  if  the  indictment  for  an  unlicensed  sale  of 
intoxicating  liquor  contains  the  unnecessary  averment,  that  the 
gUss  of  liquor  sold  by  the  defendant  was  "  the  second  glass  " 
which  he  had  sold  to  the  same  person  on  the  same  day,  such 
averment  is  mere  surplusage,  which  may  be  wholly  unnoticed 
in  the  proof.* 

§480.  Itfatter  defectively  Alleged — Perjury  —  Bmbessslemeiit 
—  Ubei  —  Duplicity.  —  Suppose  there  is  matter  in  the  indict- 
ment defectively  alleged ;  yet,  if,  rejecting  all  this,  enough 
remains  to  meet  the  requirements  of  the  law,  the  indictment  is 
good ;  the  surplusage  passes  for  nought.^  For  instance,  in  an 
indictment  for  perjury  containing  several  assignments  of  false 
swearing,  if  all  the  assignments  but  one  are  defective,  yet  one 
is  good,  it  will  support  a  general  verdict  of  guilty.^  Again,  in 
order  to  justify  the  admission  of  evidence  tending  to  prove 
embezzlement,  there  must  be  alleged  in  the  indictment  matter 
sufficient  to  apprize  the  defendant  that  embezzlement  is  at 
least  one  of  the  charges  made  against  him.  Therefore  when 
the  allegation  was,  that  the  defendant  did  ^^  embezzle,  steal, 
take,  and  carry  away  "  certain  goods,  this  was  held  not  to  be 
bad  for  duplicity ;  ^  because,  there  being  no  complete  charge  of 
embezzlement,  the  word  ^^  embezzle ''  could  be  rejected  as 
surplusage.^    If  an  indictment  for  libel  is  good  without  an 

Smith   V.    The    State,    8   Ohio,  294;  820.    See  also  Hodgman  v.  People,  4 

United  States  v.  Burroughs,  8  McLean,  Denio,  286. 

406;  Rex  v.  May,  1  Doug.  198,  IT.  »  The  State  v.  Noyes,  10  Fost.  N.  H. 

R.  287,  note;    People  v.  Lohman,  2  279;   Rawlings  v.  The  State,  2  Md. 

Barb.  216 ;  Lodano  v.  The  State,  26  201 ;   The  State  v.  Noble,  16  Maine, 

Ala.  64 ;  The  State  i;.  Stedman,  7  Port.  476. 

496.  ^  Commonwealth  v.  Johns,  6  Gray, 

1  The  State  v.  Fleetwood,  16  Misso.  274. 

448 ;  The  State  v.  Cheatwood,  2  Hill,  «  Ante,  §  482  et  seq. 

6.  C.  469 ;  The  State  v.  Cozens,  6  Ire.  *  Commonwealth  v.  Simpson,  9  Met. 

82;  Rex  v.  Foot,  2  Show.  466.  188. 

*  The  State  v.  Staples,  46   Maine, 
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averment  in  the  form  of  an  inuendo,  the  inuendo  may  be  re- 
jected as  surplusage.^ 

§  481.    Uxmecessary    "WordB  —  Libel,   contiiiued  —  Receiving 

Stolen  QoodB — (Assanlt — Larceny,  in  the  Note). — And  when- 
ever, by  disregarding  unnecessary  words  as  though  they  were 
struck  from  the  indictment,  it  will  then  be  found  good,  it  may 
be  treated  as  though  this  were  done.^  Thus,  where  an  indict- 
ment for  a  libel  alleged  the  libellous  matter  to  have  been 
written  "  of  and  concerning  the  only  daughter  of  Jane  Roach," 
and  the  proof  was,  that  the  person  meant  was  the  daughter  of 
Jane  Boach,  but  not  her  only  daughter,  there  was  held  to  be 
no  variance.^  In  another  case,  the  indictment  ran  as  follows : 
"  that  Francis  Morris  the  goods  and  chattels  above  mentioned, 
so  as  aforesaid  feloniously  stolen,  taken,  and  carried  away, 
feloniously  did  receive  and  have ;  he  the  said  Thomas  Morris 
then  and  there  well  knowing  the  said  goods  and  chattels  last 
mentioned  to  have  been  feloniously  stolen,  taken,  and  carried 
away."  It  was  objected  that  the  person  alleged  to  have  the 
knowledge  necessary  to  constitute  the  crime  of  receiving  was 
a  person  other  than  the  receiver;  therefore  the  indictment 
could  not  be  supported  against  the  latter.  But  the  judges 
held,  that  the  words  "  the  said  Thomas  Morris "  might  be 
rejected  as  surplusage  ;  for  "  the  indictment  would  be  sensible 
and  good  without  these  words,"  *  while  their  presence  there 

1  Commonwealth  v.  SneIling,15Fick.  did  strike,  with  a  ferule,  "  diyers  griev- 

821.    See  also  Fitch  v,  Rempublicam,  ous  and  dangerous  blows    upon   the 

8  Yeates,  49.  head,  back,  shoulders,  and  other  parts 

s  The  State  v,  Bailey,  11  Fost  N.  H.  of  the  body  [of  her  the  said  Lucy  Ann 

521 ;  The  State  t;.  Corrigan,  24  Conn.  Leach,  whereby  the  said    Lucy  Ann 

2S6 ;  Commonwealth  v,  Bolkom,  8  Pick.  Leach  was  cruelly  beaten  and  wounded, 

281.  and  other  wrongs  to  the  said  Lucy  Ann 

*  The  State  v,  Ferrin,  8  Brev.  152,  Leach  then  and  there  did  and  com- 

1  Tread.  446,  447,  Brevard,  J.  observ-  mitted]   to  her    great   damage,"    the 

ing:    ''I  think  it  was  unnecessary  to  words  here  enclosed  in  brackets  may 

state,  in  the  innuendo,  that  she  was  an  be  rejected  as  surplusage,  learing'  a 

onfy  daugliter,  as  it  would  hare  been  sufficient  charge  of  an  assault  on  Lucy 

sufficiently  certain  and  complete  with-  Ann  Keach.    Commonwealth  v.  Ran- 

out  it.    If  this  was  not  necessary  to  dall,  4  Gray,  86.    Again,  in  an  indict- 

support    the  indictment,    it  was    not  mentcharging  that  the  defendant,  Alva 

necessary  to  be  proved."  Hunt,  "  in  and  upon  one  Peddy  Harvey 

4  Bex  V.  Morris,  1  Leach,  4th  ed.  did  make  an  assault,  and  her,  the  said 

109.     So  likewise  in*  a  complaint  which  Peddy  Hunt,  then  and  there  did  beat, 

alleges  that  the  defendant  did  make  an  wound  and  ill-treat,  with  an  intent,  her 

ajsanit  on  Lucy  Ann  Keach  and  her  the  said  Peddy  Harvey,  &c.,  to  raviah  " ; 
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rendered  it  senseless.  And  generally,  where  there  are  words 
which  obstruct  the  sense,  and  render  the  indictment  meaning- 
less, they  may  be  rejected  if  thereby  it  is  made  sensible.^ 

II.  Surplusage  Vitiating  the  Indictment. 
§  482.  Fatal  Matter  well  Alleged  —  ISrToneons  Allegation  of  a 

Statute.  —  But  we  must  distinguish  between  a  case  in  which 
the  words  we  would  reject  render  the  indictment  senseless ; 
and  one  in  which  they  leave  it  sensible,  to  the  detriment  of  the 
whole  structure.  Thus  it  is  said  in  Comyns's  Digest :  ^^  If  a 
man,  by  the  allegation  of  a  thing  not  necessary,  shows  that  he 
had  no  cause  of  action,  this,  though  surplusage,  shall  hurt;  as, 
in  assize,  if  the  plaintiff  makes  a  title,  which  he  need  not,  and 
the  title  is  not  good,  the  whole  shall  abate."  ^  Thus  also,  says 
Gould,  ^'  if,  in  declaring  upon  a  public  statute,  the  plaintiff  so 
counts  upon  it  as  to  confine  himself  to  its  terms  as  recited  (as 
by  the  words  contra  formam  statuii  prcedictt)^  but  misrecites 
it  in  a  material  part,  the  declaration  is  ill  in  substance.  For, 
though  the  recital  of  a  public  statute  is  unnecessary,  yet,  it 
being  thus  recited  and  counted  upon,  the  plaintiff  must  recover 
upon  it,  if  at  all,  as  recited.  But,  as  it  must  of  necessity 
appear  judicially  to  the  court  that  no  such  statute  as  that 
recited  exists,  it  must  consequently  appear,  in  the  same  man- 
ner, that  the  declaration  discloses  no  right  of  action."  ^  The 
same  doctrine  applies  to  recitals  of  statutes  in  indictments.^ 

the  clause  ''  and  her  the  said  Peddy  >  Com.  Dig.  Pleader,  C.  29. 
Hunt  then  and  there/'  &c.,  may  be  re-  '  Gould  PI.  c.  8,  §  171. 
jected  as  surplusage.  Commonwealth  *  2  Hale  P.  C.  172 ;  2  Hawk.  P.  C. 
V.  Hunt,  4  Pick.  262.  Where,  in  an  c.  25,  §  100-102 ;  Anonymous,  4  Co. 
indictment  for  larceny,  the  property  48  a ;  Butler  v.  The  State,  8  McCord, 
stolen  was  alleged  to  belong  to  Richard  888.  Some  of  the  criminal  law  author- 
Gaines,  and  it  was  then  recited  to  be  ities  seem  to  go  to  the  extent,  that  the 
the  property  of  Robert  Gaines,  the  misrecital  will  in  all  cases  make  the 
whole  was  held  to  be  good,  the  recita-  indictment  bad ;  but  the  better  doctrine 
tion  being  surplusage ;  because,  "  if  sustains  the  distinction  set  down  in  our 
that  member  of  the  sentence  in  the  in-  text.  Thus  Lord  Hale,  ut  sup.  says  : 
dictment  were  striken  out,  it  would  "  If  a  general  statute  be  recited  in  an 
appear  yet  very  manifest  that  the  bank  indictment,  and  be  misrecited  in  a  point 
bills  are  laid  to  be  the  property  of  Rich-  material,  and  conclude  contra  formam 
ard  Gaines."  Greeson  v.  The  State,  6  statuti  prasdictiy  it  is  fatal,  and  the  indict- 
How.  Missis.  88,  42.  ment  shall  be  quashed ;  but  it  seems, 
1  Bex  V.  Redman,  1  Leach,  4th  ed.  that,  if  it  conclude  generally,  contra 
477.  formam  gtaluti  in  hujusmodi  casu  edit,  et 
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§  483.  SurpliiMige  which  cannot  be  rejected — Receiving  Stolen 

GoocUi  —  Larceny. —  It  is  Dot,  therefore,  every  thing  in  an  in* 
dictment  which  is  subject  to  be  rejected  as  surplusage,  however 
necessary  in  order  to  render  it  good  in  law,  or  to  adapt  it  to  the 
evidence  produced.  For  example,  an  indictment  for  receiving, 
stolen  goods  knowing  them  to  be  stolen,  need  not  state  by 
whom  the  larceny  of  them  was  committed ;  yet,  if  it  does,  the 
evidence  must  correspond  with  this  allegation.^  And  where 
an  indictment  for  embezzlement  could  not  be  supported  because 
the  offence  was  not  an  embezzlement  but  a  larceny,  and  the 
larceny  count  stated  the  larceny  to  have  been  committed  ^'  in 
manner  and  form  aforesaid,"  it  was  held,  that  the  prisoner 
could  not  be  convicted.^ 

§  484.  Offences  committed  in  Different  "Ways  —  Diatnrbing  Meet- 
inffi  —  SeUing    Idqaora    lUegaUy.  —  "Or,"    ' And."  —  There    are 

many  cases  in  which  an  offence  may  be  committed  in  different 
ways ;  ^  and,  in  these  cases,  if  the  indictment  sets  it  out  as 
done  in  a  particular  way,  the  proof  must  show  it  so,  or  there 
will  be  a  variance  between  it  and  the  indictment.  Thus,  if  the 
charge  is,  that  the  defendant  did  such  and  such  things  to  the 
disturbance  of  a  public  meeting,  so  much  of  these  specific 
things  must  appear  in  the  evidence  to  have  been  done  as  were 
necessary  to  constitute  the  offence;  it  not  being  permissible 
to  show,  instead,  other  acts  of  disturbance  which  would  have 
been  sufficient  had  they  been  alleged.^  And  where  a  statute 
made  it  an  offence  to  be  a  common  seller  of  ^^  spirituous  or 
intoxicating  liquors,"  without  license,  and  the  defendant  was 
charged  with  being  such  common  seller  of  ^'  spirituous  and 
intoxicating  liquors,"  it  was  held,  that,  though  proof  of  the- 
liquor  being  either  spirituous  or  intoxicating  would  satisfy  the 


provis.  it  is  good,  for  tlie  court  takes  the  proof  and  allegation  must  corre- 

notice  of  the  true  statute,  and  will  re-  spond.    The  State  v.  Johnston,  6  JoUes, 

jectthe  misredtal  as  surplusage."  N.  C.  485;    The  State  v.  Weeks,  80 

1  Commonwealth  r.  King,  9  Cush.  Maine,  182;   John  v.  The  Stote,  24 

284;  Rex  v.  Woolford,  1  Moody  &  R.  Missis.  669. 

884.    There  are  various  other  cases  in  >  j^ex  v.  Murray,  1  Moody,  276,  5 

which,  though  it  is  not  necessary  to  Car.  &  P.  146. 

allege  the  name  of  a  person  connected  >  Ante,  §  484. 

with  the  oifence,  yet,  if  it  is  alleged,  «  Stratton  v.  The  Sute,  18  Ark.  688. 
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demands  of  the  statute,  yet  to  meet  the  allegation  it  must  be 
shown  to  be  both.^ 

•  III.  The  Doctrine  of  Variance. 

§  485.  What  is  Variance  —  Its  Conaeqtieiice.  —  We  are  thus 

led  to  a  consideration  of  the  doctrine  of  variance.  It  is  neces- 
sarily connected  with  that  of  surplusage.  Yariance  is  defined 
to  be  ^'  a  disagreement  between  the  allegation  and  the  proof,  in 
some  matter  which,  in  point  of  law,  is  essential  to  the  charge 
or  claim."  ^  Now,  if  the  allegation  of  a  material  matter, — 
that  is,  of  a  matter  which,  being  necessary  to  be  contained  in 
the  indictment,  cannot  therefore  be  rejected  as  surplusage, —» 
is  in  such  form  as  to  connect  inseparably  with  it  what  is  not 
necessary,  so  that  itself  cannot  be  sustained  in  proof  unless 
the  unnecessary  part  is  shown  also,  and  the  evidence  produced 
establishes  the  necessary  but  not  the  unnecessary  fact,  still  the 
case  fails  by  reason  of  the  variance.  This  doctrine  may  be 
stated  in  different  forms  of  words ;  thus,  to  change  the  expres- 
sion somewhat,  no  allegation,  whether  necessary  or  unneces- 
sary, which  is  descriptive  of  the  identity  of  that  which  is  legally 
essential  to  the  charge  in  the  indictment,  can  be  rejected  as 
surplusage.®  In  still  other  words,  wherever  there  is  a  neces- 
sary allegation  which  cannot  be  rejected,  yet  the  pleader  makes 
it  unnecessarily  minute  in  the  way  of  description,  the  proof 
must  satisfy  the  description  as  well  as  the  main  part,  since  the 
one  is  essential  to  the  identity  of  the  other.^ 

§  486.  lUiistrationa — Libel  —  Malicioua  MlBohief — Forgery. — 

Thus,  it  is  sufficient  in  an  indictment  for  a  libel,  to  allege  that 
the  libel  was  published  on  a  particular  day,  and  proof  of  the 
publication  on  the  same  or  any  other  day  will  support  the 
charge ;  yet,  if  it  add  the  date  of  the  newspaper  containing  it, 
this  date,  though  it  need  not  have  been  mentioned,  must  be 

^  Commonwealth   v.    Livermore,    4  *  United  States  v.  Keen,  1  McLean, 

Gray,  18.     See  also  Jackson  v.  The  429 ;  The  State  v.  Jackson,  80  Maine, 

State,  4  Lid.  560 ;  Iseley  v.  The  State,  29 ;  United  States  v.  Brown,  8  McLean, 

S  Blackf.  408.  283 ;  United  States  v.  Howard,  8  Sum- 

'^  1  Greenl.  Ev.  §  68.  ner,  12;  The  State  v.  Noble,  16  lifaine, 

>  Commonwealth  v.  Garland,  8  Met.  476 ;   Dick  v.  The  State,  80  Missis. 

Ky.  478.  681. 
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proved.^  Proof  of  cutting  black-oak  trees  will  not  support  an 
indictment  for  malicious  mischief  done  to  white-oak  trees ;  ^ 
neither  will  proof  of  forging  a  note  under  seal  support  a  charge 
forging  one  not  under  seal.^  The  illustrations  of  this  general 
doctrine,  to  be  found  in  the  books,  are  almost  endless. 

§  487.  limit  of  the  Doctrine. — The  limit  of  the  doctrine  is, 
that,  if  the  entire  averment,  of  which  the  descriptive  matter  is 
a  part,  can  be  rejected  as  surplusage,  then  the  descriptive  mat- 
ter falls  with  the  rest,  and  it  need  not  be  proved.^ 

§  488.  Conoiusion. — When  we  come  to  treat,  in  the  second 
volume,  of  the  procedure  connected  with  the  specific  offences, 
we  shall  have  occasion  to  present  much  matter  which  might 
properly  enough  form  a  part  of  this  chapter.  In  like  manner, 
in  this  volume,  doctrines  connected  with  surplusage  and  vari- 
ance will  not  unfrequently  receive  incidental  notice  in  their 
relations  to  the  other  topics  discussed. 


CHAPTER  XXXVI. 


REPUGNANCY. 


§489.  What  iB  Repugnancy — Its  Bffeot  —  Bepugnancy  in 
pleading  is  where  the  allegations  of  the  party  are  inconsistent 
with  each  other.^  In  such  a  case,  as  there  is  no  means  of 
knowing  which  one  of  two  inconsistent  allegations  the  prose- 
cuting power  means  to  rely  upon,  and  plainly  he  cannot  rely 
upon  both,  the  indictment  will  be  insufficient.^ 

§  490.  lUustrationB  and  Soope  of  the  Dootrine -^  Forgery  — 
ICalioioiu  Miaohiei —  It  is  not  easy  to  lay  down  any  rules  which 
may  be  taken  as  safe  guides  to  determine  what  repugnancy 
will  be  fatal  and  what  will  not.    The  statements  of  Mr.  Ghitty  ^ 

1  Commonwealth  V.  Varnej,  10  Gush.  *  The  State  v,  Copp,  16  N.  H.  212. 

402.  *  Ooold  PI.  165;  Stephen  PI.  877. 

>  Commonwealth  v.  Batcher,  4  Gnt.  *  The  State  v.  Hand,  1  £ng.  166. 

544.  7  1  Chit.  Criro.  Law,  281. 

«  Hart  V.  The  SUte,  20  Ohio,  49. 
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will  be  suggestive,  but  his  words  must  not  be  taken  in  too  ab- 
solute a  sense.  He  says :  ^'  Above  all,  it  is  essential  that  the 
charge  should  not  be  repugnant  or  inconsistent  with  itself,  for 
the  law  will  not  admit  of  absurdity  and  contradiction  in  legal 
proceedings.^  Thus,  if  an  indictment  charge  the  defendant 
with  having  forged  a  certain  writing,  whereby  one  person  was 
bound  to  another,  the  whole  will  be  vicious ;  for  it  is  impossible 
any  one  can  be  bound  by  a  forgery.'  So,  if  it  state  that  the 
defendant  disseised  the  prosecutor  of  land,  when  it  appears  that 
he  had  no  freehold  whereby  he  could  be  disseised ;  or  that  the 
former  entered  peaceably  upon  the  latter,  and  then  and  there 
forcibly  disseised  him  ;  or  charge  the  prisoner  with  feloniously 
cutting  down  trees,  which  is  only  a  trespass ;  the  indictment 
will  be  insufficient.^  So  an  indictment  for  forging  a  bitt  of  ex- 
change, stating  it  as  directed  to  John  King,  by  the  name  and 
addition  of  John  Ring,  Esq.  will  be  defective,  aiid  cannot  be 
cured  by  the  evidence.* 

§491.  IiimitB    of   the  Doctrine  —  Surpltwage. — ^^  But  where 

the  contradictory  or  repugnant  expressions  do  not  enter  into 
the  substance  of  the  offence,  and  the  indictment  will  be  good 
without  them,  they  may  be  rejected  as  surplusage.^  It  is  also 
laid  down,  that,  where  the  repugnant  matter  is  inconsistent 
with  any  preceding  averment,  it  may  be  rejected  as  superflu- 
ous ;  ^  but,  where  the  objectionable  words  are  not  contradicted 
by  any  thing  which  goes  before,  but  are  merely  irreconcilable 
with  some  subsequent  allegation,  they  cannot  be  thus  rendered 
neutral."  ^ 

§  492.  ConoiuaioiL  —  This  general  description  of  repugnancy 
will  be  as  well  in  this  place  as  a  fuller  discussion.  Various 
other  illustrations  of  the  doctrine  are  to  be  found  interspersed 
with  other  matter  throughout  these  volumes. 

1  2  Hawk.  p.  C.  c.  25,  §  62;  Bac.  *  2  Leach,  590. 

Abr.  Indictment,  G.  1 ;  Bum  Ju8t.  In-  *  As  to  repugnant  matter,  and  sur- 

dictment,  IX ;  Cro.  C.  C.  41 ;  2  Leach,  plusage  in  general,  see  5  East,  254,  and 

660.  1  Chit.  PI.  4th  ed.  196,  210,  211. 

8  Id.  ibid.;   8  Mod.  104;  2  Show.  «  Gilb.  C.  P.  181, 182;  Co. Lit. 808 6; 

460.  8  East,  142. 

«  Aleyn,  50;  2  Hawk.  P.  C.  c  25,  75  East,  254,  255. 
§  62 ;  Bac.  Abi;.  Indictment,  Q.  1. 
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§494 


CHAPTER  XXXVII. 

« 

NECESSITT  AS  AFFECTING  THE  AULEQATION. 

§  493.  General  Doctrine. — Necessity  is  a  master  before  whom 
all  things  bow.  No  one  is  blamable  for  yieldiug  to  the  inevi- 
table ;  therefore  nothing  wliich  is  compelled  by  necessity  is, 
in  laWy  a  crime.^  The  riile  of  reason  which  exculpates  of- 
fenderSy  when  what  was  done  was  compelled  by  necessity, 
excuses  the  pleader  when  alleging  against  a  wrong-doer  the 
particulars  of  a  criminal  charge.  He  is  not  required  to  be 
more  specific  than  the  circumstances  will  permit.^ 

§  494.  ninatrationB  — False  Pretenoea  —  Barratry  —  Common 
Soold  —  Disorderly  Housa  —  The  particulars  of  this,  doctrine 
will  best  appear  in  connection  with  the  main  discussion  of 
what  is  sufficient  and  what  is  not  in  ithe  indictment  and  other 
pleadings.  Still  it  is  best  to  say  as  much  here  as  will  show 
the  nature  of  the  doctrine.  Ghitty,^  speaking  of  the  certainty  ^ 
requisite  in  an  indictment,  says :  "  The  indictment  must  state 
the  facts  of.  the  crime  with  as  much  certainty  as  the  nature  of 
the  case  will  admit.^  Therefore  an  indictment  charging  the 
defendant  with  obtaining  money  by  false  pretences,  without 
stating  what  were  the  particular  pretences,  is  insufficient.^ 
The  cases  of  an  indictment  for  being  a  common  scold,  or  barra- 
tor, or  for  keeping  a  disorderly  house,  or  a  common  gambling- 
house,  may  be  considered  as  exceptions  to  the  general  rule ; 
but  they  differ  materially  from  prosecutions  for  offences  which 
consist  of  individual  acts,  as  the  very  ground  of  complaint  in 
these  particular  cases  consists  of  a  series  of  transgressions."  '^ 
It  should,  however,  be  borne  in  mind,  as  respects  this  excep- 
tion, that,  in  addition  to  the  multifarious  nature  of  the  offences, 
is  the  impossibility  of  allegation.    All  the  acts  which  enter  into 


^  Grim.  Law,  I.  §  441  et  seq. 
3  See  ante,  §  819. 
»  1  Chit.  Crim.  Law,  171. 
«  Ante,  §  828  et  seq. 


»  Comp.  682,  688  ;  5  T.  R.  611,  628 ; 
1  Leach,  249 ;  2  T.  R.  686. 
•  8  T.  R.  681 ;  2  M.  &  S.  887. 
T  2T.R.  686;  1  T.  R.  764. 
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them  could  not  be  set  out,  with  the  time,  and  the  particular 
circumstances  and  details  attending  each. 

§  495.  niuBtratioiiB,  continued  —  Name  Unkno'wni  —  Harboring 
Thieves  — Murder  —  Larceny.  —  Again,  this  author,  after  stat- 
ing the  general  rule  as  to  alleging  the  names  of  persons, 
says :  ^  '^  There  are*  indeed,  some  cases  in  which  the  names  of 
third  persons  cannot  be  ascertained,  in  which  it  is  sufficient  to 
state  ^  a  certain  person  or  persons  to  the  jurors  aforesaid  un- 
known.' ^  Thus,  an  indictment  for  harboring  thieves  unknown 
is  sufficient,  from  the  necessity  of  the  case,  and  the  fair  pre- 
sumption which  exists  that  their  names  cannot  be  ascertained.^ 
So,  upon  the  same  ground,  if  the  dead  body  of  a  person 
murdered  be  found,  and  it  is  impossible  to  discover  who  he 
was,  an  indictment  for  having  killed  some  one  unknown  would 
be  valid.^  And  if  stolen  goods  be  found  upon  a  highwayman, 
and  it  is  not  known  to  whom  they  belong,  he  may  be  indicted 
for  stealing  the  goods  and  chattels  of  some  one  or  certain 
persons  unknown."^  And  the  author  gives  some  further 
illustrations  of  the  like  sort. 

§  496.    lUustrationB,     continued  —  Libel  —  Obscena  —  Oncc 

more,  it  is  a  general  rule,  necessary  in  charging  an  indictable 
libel,  to  set  out,  and  profess  to  set  out,  the  libellous  matter  in 
its  exact  words,  —  or,  as  it  is  called,  according  to  its  tenor,  — 
and  a  mere  statement  of  its  effect  or  of  its  substance  will  not 
do.^  But  suppose  the  libel  is  an  obscene  one,  then  it  is  plain 
that  the  setting  out  of  the  words  might,  the  obscenity  being 
great,  render  the  record  disgusting  by  its  filth,  and  prejudicial 
to  good  morals.  Tliis  would  create  a  recognized  necessity  to 
omit  the  words.  If,  therefore,  the  indictment  under  these  cir- 
cumstances gives  such  a  description  of  the  offence  as  decency 
will  permit,  and  states  the  reason  for  the  omission  of  the 
usual  averment,  it  will  be  sufficient."^ 

1  1  Chit  Crim.  Law,  212.  G.  2;   Bum  Just.  Ind.;    Cro.  C.  C. 

«  2  Hawk.  P.  C.  c.  26,  §  71 ;  2  East  86. 

P.  C.  661,  781 ;  Cro.  C.  C.  16 ;  Plow.  »  lb. ;  Keilw.  26 ;  2  East  P.  C.  661, 

86  6 ;  Dyer,  97,  286 ;    2  Hale  P.  C.  781. 

181.  0  Ante,    §    20;    Commonwealth   v. 

»  lb. ;  Stra.  186,  497.  Wright,  1  Cuah.  46. 

*  2  Hale    P.  C.  181 ;   Dyer,  99  a,  7  Commonwealth  v.  Tarbox,  1  Cush. 

286 ;  Plow.  86, 129 ;  2  Hawk.  P.  C.  c.  28,  66 ;  Commonwealth  v.  Holmes,  17  Mass. 

§  78 ;  lb.  c.  26,  §  71 ;  Bac.  Abr.  Ind.  886. 
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§  497.  Further  Vtowv  of  the  Nature  and  Limit  of  the  Doctrine. 

—  The  last  illustration  shows  us,  that  the  necessity  of  which 
we  are  speaking  in  this  chapter  is  not  a  mere  physical  one.  It 
is  moral  as  well  as  physical.  And  the  first  illustration  teaches 
us,  that,  in  those  cases  in  which  it  is  physical,  the  necessity 
need  not  be  of  the  absolute  kind,  which  bars  all  possibilities. 
And  the  author  persuades  himself,  that,  though  he  can  cite  no 
one  case  to  sustain  in  exact  terms  what  he  is  about  to  say,  the 
collected  cases,  should  they  be  brought  together  here,  would 
fidrly  support  the  following  definition  of  the  necessity  now 
under  consideration.  Whenever  it  would  create  extreme  incon- 
Tenience,  or  prejudice  good  morals,  or  operate  otherwise  counter 
to  the  general  policy  of  the  law,  as  well  as  when  it  would  be 
physically  impossible  to  introduce  into  the  indictment  the  usual 
allegation,  the  omission  of  the  allegation  is  excused  on  the 
ground  of  necessity.  But,  in  every  such  case,  the  necessity 
must  be  apparent  on  the  face  of  the  indictment ;  or,  if  it  is  not, 
it  must  be  shown  by  a  special  allegation. 

§  498.  The  AUegattons  to  which  the  Foregoing  Doctrine  applies* 
cHiitingnlnhed  from  those  to  which  it  does  not.  —  Now,  it  is  evi- 
dent that  the  foregoing  doctrine  cannot  apply  to  every  sort  of 
allegation.  For  example,  the  pleader  must  know,  at  his  peril, 
whether  the  ofTence  he  is  setting  out  was  committed,  or  not,  in 
the  county  in  which  the  indictment  is  brought  An  omission 
of  the  averment  of  place,  therefore,  could  not  be  excused  by 
necessity.  And,  in  general  terms,  he  must  know  whether  the 
substantive  facts  which  constitute  the  crime  have  transpired 
or  not.  An  indictment  which  should  charge,  that  it  is  impossi- 
ble to  ascertain  whether  or  not  the  defendant  has  committed  a 
crime,  therefore  the  jurors  beg  to  be  excused  from  setting  out 
a  crime,  would  be  absurd.  It  would,  indeed,  be  equivalent  to 
no  indictment.  Whence  we  may  derive  the  rule,  that  the  neces- 
sity under  consideration  is  allowed  only  as  to  those  averments 
which  are  of  a  formal  nature,  or  as  to  the  form  of  stating  ma- 
terial averments,  but  not  as  to  the  gist  of  any  part  of  the  ofience 
on  which  depends  the  punishment  sought  to  be  inflicted. 
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CHAPTER  XXXVm. 

THE  SUBSTANTIAL   AVERMENTS  OF  THE  INDICrTMENT. 

499,  500.  Introduction. 

601-604.  Some  Needless  and  Formal  Things  considered. 

606-616.  Objects  to  be  secured  in  setting  out  the  Offence. 

617-681.  Information,  to  enable  the  Prisoner  to  defend. 

68^-687.  To  enable  the  Court  to  order  Course  of  the  Trial. 

688-642.  To  enable  the  Court  to  determine  the  Sentence. 

648, 644.  To  enable  the  Prisoner  to  plead  Former  Jeopardy. 

646-668.  Difference  of  Allegation  where  Thing  known  and  unknown. 

654-658.  Difference  where  Matter  Direct  and  where  Incidental. 

669-668.  Different  Forms  of  setting  out  Written  or  Spoken  Words. 

664, 566.  How,  when  the  Words  were  in  a  Foreign  Language. 

666-584.  Ownership,  Value,  Person  Ixgured,  and  the  like. 

686-692.  Diqunctive  and  CozyunctiYe  Allegations. 

§  499.  Order  of  these  Chapteni. — In  the  series  of  chapters 
here  closed,  we  have  considered  such  of  the  formal  things  re- 
lating to  the  indictment  as  are  essentially  introductory  to  the 
discussions  to  be  pursued  in  this  chapter  and  the  next.  Other 
formal  things  are  left  for  the  final  chapters  of  the  present 
Book. 

§  500.  Contents    of  the    Present    Chapter.  —  In    the  present 

chapter  we  shall  consider :  I.  Some  Needless  or  Formal  Alle- 
gations connected  with  the  Essential  Averments ;  II.  The  Ob- 
jects which  are  to  be  secured  by  the  Pleader  in  setting  out 
the  Crime  in  the  Indictment ;  UI.  The  Communication  to  the 
Prisoner  of  Information  which  will  enable  him  to  make  his 
Defence ;  lY.  The  Commimication  to  the  Court  of  what  will 
direct  it  how  to  order  the  Course  of  the  Trial ;  V.  The  In- 
formation to  guide  the  Court  in'  pronouncing  the  Sentence  of 
the  Law  against  the  Prisoner;  YI.  The  Statement  of  Facts 
which  will  enable  the  Prisoner  to  plead  the  Proceeding  in 
Bar  of  a  Subsequent  Indictment ;  YII.  The  Difierence  in  the 
Allegation  where  a  Particular  Thing  is  known  to  the  Grand 
Jury,  and  where  it  is  not ;  YIII.  The  Difference  in  the  Alle- 
gation where  a  Particular  Matter  comes  in  incidentally,  and 
where  it  is  the  Subject  of  a  Direct  Charge ;  IX.  The  Different 
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Forms  of  setting  out  Written  Instruments  and  Spoken  Words ; 
X.  The  Form  of  the  Allegation  where  the  Words  were  written 
or  spoken  in  a  Foreign  Language;  XI.  The  Allegations  of 
Ownership,  of  Value,  of  the  Person  injured,  and  the  like ; 
XII.  Disjunctiye  and  Gonjunctiye  Allegations. 

I.   Some  Nisedless  or   Formal  Allegations  cormected  toith  the 

JSaaential  Averments. 

§  501.  IVot  having  Fear  of  Ood — Inatigated  by  the  DevU. — 

Connected  with  the  setting  out  of  the  particular  offence  itself, 
there  are  to  be  found  in  the  books  some  averments  which, 
though  apparently  substantial,  are  yet  in  truth  both  formal  and 
unnecessary.  Of  this  sort  "  is,"  in  the  words  of  Chitty,  "  the 
inducement  which,  in  cases  of  treason  and  felony,  usually 
precedes  the  statement  of  the  crime,  that  the  prisoner, '  not  hav- 
ing the  fear  of  Q-od  before  his  eyeSj  but  being  moved  and  seduced 
by  the  instigation  of  the  devil^^  perpetrated  the  crime  for  which 
be  is  indicted ;  for  there  is  no  authority  to  show  that  the  omis- 
sion would  be  material."  ^  This  allegation  seems  to  have  been 
introduced  into  indictments  for  high  crimes,  in  order  to  make 
the  accusation  and  fact  more  nearly  correspond  in  point  of 
fo^m ;  for,  as  Cotton  Mather  once  observed,  speaking  of  what 
be  and  others  of  his  time  believed  to  be  true :  ^^  When  men  do 
commit  a  crime  for  which  they  are  to  be  indicted,  they  are 
usually  moved  by  the  instigation  of  the  deviV^  ^  Yet  we  have 
seen,^  that,  though  one  commits  a  crime  instigated  by  another, 
the  instigation  furnishes  him  no  excose' ;  his  act  is  in  law  to 
be  regarded  in  the  same  way  as  if  he  had  proceeded  self-moved ; 
whence  it  follows,  that,  should  we  admit  that  the  devil  moves 
the  criminal  person  to  do  the  forbidden  deed,  still  this  moving, 
being  an  immaterial  thing,  need  not  be  set  out  in  the  indict* 
ment.  And  in  the  United  States,  probably  also  in  England, 
this  clause  is  not  now  generally  inserted. 

§502.  "With  Foroe  and   Anns  —  Clubs,  Knives,  Ao, —  Chitty 

continues :  ^^  The  words  ^  with  force  and  arms,'  anciently  vi  et 

1  1  Chit  Crlm.  Law,  289,  240.  >  Crim.  Iaw,  I.  §  480  et  aeq. 

3  Wonders  of  the  Invisihle  World, 
Lond.  ed.  of  1862,  p.  64. 
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armisj  were,  by  the  common  law,  necessary  in  indictments  for 
offences  which  amount  to  an  actual  disturbance  of  the  peace  ; 
or  consist,  in  any  way,  of  acts  of  violence  ;  ^  but  it  seems  to  be 
the  better  opinion,  that  they  were  never  necessary  where  the 
offence  consisted  of  a  cheat,  or  non-feasance,  or  a  mere  con- 
sequential injury.^ ....  But  the  Stat.  37  Hen.  8,  c.  8,  reciting, 
that  several  indictments  had  been  deemed  void  for  want  of 
these  words,  when  in  fact  no  such  weapons  had  been  employed, 
enacted,  ^  that  the  words  vi  et  armis,  videlicet^  cum  bactdis, 
cuUeUiSy  arcubu9  et  sagittis^^  shall  not  of  necessity  be  put  in 
any  indictment  or  inquisition.     Upon  the  construction  of  this 
statute  there  seems  to  have  been  entertained  very  great  doubts, 
whether  the  whole  of  the  terms  were  intended  to  be  abolished 
in  all  indictments,  or  whether  the  words  following  the  videlicet 
were  alone  excluded.     Many  indictments  for  trespass,  and 
other  wrongs  accompanied  with  violence,  have  been  deemed 
insufficient  for  want  of  the  words  ^  with  force  and  arms ' ;  ^  and, 
on  the  other  hand,  the  court  has  frequently  refused  to  quash 
the  proceedings  where  they  have  been  omitted  ;  ^  and  the  last 
seems  to  be  the  better  opinion,  for  otherwise  the  terms  of  the 
statute  appear  to  be  destitute  of  meaning.    It  seems  to  be 
generally  agreed,  that,  where  there  are  any  other  words  imply- 
ing force,  as,  in  an  indictment  for  a  rescue,  the  word  ^  rescued,' 
the  omission  of  vi  et  armis  is  sufficiently  supplied.^    But  it  is 
at  all  times  safe  and  proper  to  insert  them,  whenever  the 
offence  is  attended  with  an  actual  or  constructive  force,  or 
affects  the  interests  of  the  public."  ^    In  the  United  States,  the 
words  ^'  with  force  and  arms"  have  been  often  used  in  indict- 
ments.   There  are  cases  in  which  they  have  been  held  not 
to  be  necessary  ;  ^  and  in  probably  most  of  the  States  they  have 

1  Cro.  Jac.  47%  478 ;  2  Hale  P.  C.  Wms.  464 ;  2  Hawk.  P.  C.  c.  25,  §  90, 

187;  2  Hawk.  P.  C.  c.  25,  §  90;  Bac.  note  16;  Bac.  Ab.  Indictment,  6. 1. 

Ab.  Indictment,  C.  6 ;  Cro.  C.  C.  42.  «  Cro.  Car.  877,  878 ;  2  Hawk.  P.  C. 

3  7  T.  R.  4,  5 ;  1  Keb.  652 ;  Poph.  c.  25,  §  90 ;  Bac.  Ab.  Indictment,  G.  1 ; 
206;  2  Hawk.  P.  C.  c.  25,  §  90;  Bac.  Burn  Just.  Indictment,  IX.  As  to  the 
Ab.  Indictment,  G.  1.  words  "  force  and  arms,'*  &c.,  see  4  Bur. 

>  2  Ley.  221 ;  1  Sid.  140;  1  Bulst  2557,  2558  et  al.    And  see  1  Saund. 

205 ;  1  Keb.  101 ;  2  Keb.  154.  Wms.  Ed.  10,  note,  81,  note. 

4  1  Lev.  126;  2  Bulst.  208;  8  P.  ?  The  State  v.  Duncan,  6  Ire.  286; 
Wms.  464,  498.  Taylor  r.  The  State,  6  Humph.  285; 

ft  Cro.  Jac  845 ;  2  Bulst.  208 ;  8  P.    The  State  v,  EUiott,  7  Blackf.  280 ;  The 

State  V.  Temple,  8  Faiif.  214. 
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been  made  unnecessary  by  express  statutory  provisions.  It  is 
doubtful  whether  in  any  of  the  States  these  or  the  other  words 
mentioned  in  this  section  need  now  be  employed.^ 

§  603.  TJnlawfuUy.  —  Chitty  ^  proceeds  :  "  The  term  *  unlaw- 
fully,' which  is  frequently  used  in  the  description  of  the  offence, 
is  unnecessary  wherever  the  crime  existed  at  common  law 
and  is  manifestly  illegal.^  So  it  has  been  adjudged  that  it 
need  not  be  used  in  an  indictment  for  a  riot,  because  the 
illegality  is  sufficiently  apparent  without  being  averred.^  But 
if  a  statute,  in  describing  the  offence  which  it  creates,  uses  the 
word,  the  indictment  founded  on  the  act  will  be  bad  if  it  be 
omitted ;  ^  and  it  is,  in  general,  best  to  resort  to  it,  especially 
as  it  precludes  all  legal  cause  of  excuse  for  the  crime.^ 

§  504.  Knowingly.  —  "  The  word  *  knowingly,'  or '  well  know- 
ing,' will  supply  the  place  of  a  positive  averment  that  the 
defendant  knew  the  facts  subsequently  stated.^  It  is  abso- 
lutely necessary  to  constitute  guilt,  as  in  indictments  for  utter- 
ing forged  tokens,  or  other  attempts  to  defraud,  or  for  receiving 
stolen  goods,  and  offences  of  a  similar  description;  but,  if 
notice  or  knowledge  be  unnecessarily  stated,  the  allegation 
may  be  rejected  as  surplusage."  ^ 

n.  The  Objects  to  he  secured  by  the  Pleader  in  setting  out  the 

Crime, 

§  505.  introdnotory  View. — We  saw,  in  previous  chapters, 
that  the  indictment  must  contain  an  allegation  of  every  crim- 
inal fact  which  constitutes  any  part  of  the  foundation  on 
which  the  punishment  is  based ;  ®  that,  moreover,  it  must 
always,  in  addition  to  this,  conform  to  those  established  rules 
which  have  been  found  essential  to  the  protection  of  the  rights 
of  the  defendants ;  ^^  that,  also,  it  must  come  within  all  constitu- 


1  See  poat,  (  648  and  note.  Ab.  Indictment,  G.  1 ;  Cro.  C.  C.  48. 

s  1  Chit.  Crim.  Law,  241.  Sed  quaere,  see  2  March.  862. 

>  2  Hawk.  P.  Co.  26,  f  ^:  Bac.  «  See  4  M.  &  S.  274. 

*  Ab.  Indictment,  0. 1 ;  Cro.  C.  C.  88.  ?  2  Stra.  904;  Com.  Dig.  Indictment, 

4  2  Rol.  Ab.  82;  2  Hawk.  P.  C.  c.  Q.  6.    See  Ross.  &  Rj.  817 ;  1  Stark. 

25,  §  96,-  Bac.  Ab.  Indictment,  G.  1;  890. 

Cio.  C.  C.  48.  S  2  East,  452. 


*  2  Hawk.  P.  C.  c.  25,  §  96 ;  Bac.       *  Ante,  §  77  et  seq. 

u  Ante,  §  89  et  seq. 
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tioiial  guaranties ;  ^  and,  finally,  that  it  must  be  so  drawn  as 
to  render  practically  available  to  the  prisoner  every  constitu- 
tional right.^  These  are  fundamental  requisites,  which  can  * 
never,  under  any  circumstances,  be  dispensed  with.  Even 
necessity^  cannot  override  them.  At  the  same  time  there 
may  be,  connected  with  these  fundamental  things,  some  for- 
malities of  allegation,  which  rest  merely  on  usa^e,  and  which, 
however  important  in  themselves,  it  may  be  competent  for 
legislation  to  remove.  Under  the  present  sub-title,  we  are 
to  amplify  this  matter  a  little,  in  the  light  of  actual  adjudi- 
cation. 

§  506.  Bnnmeiation  of  Objeots. —  We  find  stated  in  the  books 
of  the  law,  in  general  terms,  the  objects  which  are  to  be 
secured  by  the  allegations  in  the  indictment ;  and,  though  such 
general  views  will  not  stand  in  the  place  of  the  minuter  exami- 
nation, it  will  be  helpful  for  us  to  look  at  some  of  them  here. 
Said  De  Grey,  G.  J. :  ^^  The  charge  must  contain  such  a  de- 
scription of  the  crime,  that  the  defendant  may  know  what 
crime  it  is  which  he  is  called  upon  to  answer ;  that  the  jury 
may  appear  to  be  warranted  in  their  conclusion  of  '  guilty  '  or 
^  not  guilty '  upon  the  premises  delivered  to  them ;  and  that 
the  court  may  see  such  a  definite  crime,  that  they  may  apply 
the  punishment  which  the  law  prescribes."^  Mr.  Starkie^ 
has  somewhat  enlarged  this  list  of  objects,  drawing  his  matter 
from  the  older  books,  as  follows : 

§  507.  Continued.  —  ^^  It  is  necessary  to  specify,  on  the  face 
of  the  indictment,  the  criminal  nature  and  degree  of  the 
offence,  which  are  conclusions  of  law  from  the  facts ;  and  also 
the  particular  facts  and  circumstances  which  render  the  de- 
fendant guilty  of  that  offence.^  1st.  In  order  to  identify  the 
charge,  lest  the  grand  jury  should  find  a  bill  for  one  offence, 
and  the  defendant  be  put  upon  his  trial  in  chief  for  another, 

1  Ante,  S  06  et  teq.  know  what  judgment  was  to  be  pn>- 

'  Ante,  §  118  ^t  seq.  nounced  according  to  law ;    and  Sdlj. 

s  Ante,  §  498  et  seq.  That  posterity  might  know  what  law  is 

4  Rex  V.  Home,  Cowp.  672,  682, 688.  to  be  deriyed  from  the  record.    These 

"  Mr.  Adam  argued,  that  three  things  are  general  propositions  to  which  I  as- 

ought  to  concur  in  every  criminal  pro-  sent."    Lord  Kenyon,  C.  J.  in  Rex  v. 

ceeding :    1st.  That  the  party  accused  HoUond,  6  T.  R.  607,  628. 

should  be  apprised  of  the  charge  he  is  ^  1  Stark.  Crim.  PI.  2d  ed.  68. 

to  defend ;  2dly.  That  the  court  might  '    <  See  ante,  §  825,  829-884. 
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without  any  authority.  And  this  is  farther  necessary,^  2dly. 
That  the  defendant's  conviction  or  acquittal  may  enure  to  his 
subsequent;  protection,  should  he  be  again  questioned  on  the 
same  grounds.  The  o£fence,  therefore,  should  be  defined  by 
such  cireumstances  as  will,  in  such  case,  enable  him  to  plead 
a  previous  conviction  or  acquittal  of  the  9ame  offence?  8dly. 
To  warrant  the  court  in  granting  or  refusing  any  particular 
right  or  indulgence  which  the  defendant  claims  as  incident  to 
the  nature  of  the  case.^  4thly.  To  enable  the  defendant  to 
prepare  for  his  defence^  in  particular  cases,  and  to  plead  in 
all ;  ^  or,  if  he  prefer  it,  to  submit  to  the  court  by  demurrer, 
whether  the  facts  alleged  (supposing  them  to  be  true)  so  sup- 
port the  conclusion  in  law  as  to  render  it  necessary  for  him  to 
make  any  answer  to  the  charge.  5thly.  Finally  and  chiefly, 
to  enable  the  court,  looking  at  the  record  after  conviction,  to 
decide  whether  the  facts  charged  are  sufficient  to  support  a 
conviction  of  the  particular  crime,^  and  to  warrant  their  judg- 
ment ;  and  also,  in  some  instances,  to  guide  them  in  the  in- 
iction  of  a  proportionate  measure  of  punishment  upon  the 
offender."  ^ 

§  508.  Direct  and  not  Argumentative  —  Not  Repngnant.  —  That 

the  indictment  may  serve  these  several  ends,  it  must  be  in 
words  clear,  direct,  and  not  argumentative.^  If,  for  example, 
instead  of  charging  the  defendant  with  doings  the  forbidden 
thing,  it  says  he  has  ^^ taken  upon  himself  to"  do  it,  the 
allegation  will  be  insufficient ;  for  ^^  one  may  take  upon  him- 
self to  do  an  act  infviuro^  or  one  which  he  may  be  actually 
unable  to  perform."  ^  It  '^  ought,"  in  the  language  of  Lord 
EUenborough,  0.  J.,  ^^to  contain  a  complete  description  of 
such  facts  and  circumstances  as  constitute  the  crime,  without 
inconsistency  or  repugnancy."  ^ 

§  509.  Meaning  of  its  Words  —  Bvery  Element  of  the  Offence. 

1  Staunf.  181.  >  Rex  v.  Knight,  1  Balk.  876;  Rex  v. 

s  Staunf.  181.  Gibbs,  8  Mod.  68 ;  Reg.  o.  Daniel,  Holt, 

'  Staunf.  181.  847 ;  Anonymous,  Comb.  808 ;  Rex  v. 
4  Rex  o.  Hollond,  6  T.  R.  007,  628;    Tucker,  1  Ld.  Rajm.   1;    Common- 

Foet  194 ;  ante,  §  267  and  note.  wealth  v.  Dudley,  6  Leigh,  618. 

*  8  Inst.  41.  >  The   State   v.   Perry,    2   Bailey, 

•  Cowp.  672.  17. 

T  Cowp.  672;  6  T.  R.  628.  ^  Rex  v.  Stevens,  6  But,  244,  259. 
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§  611  INDICTBCENT  AND  ITS  INCIDENTS.  [BOOK  V, 

—  Except  where  technical  phrases  are  used,^  its  terms  and 
expressions  are  to  be  understood  in  the  common  and  popular 
sense,  or  at  least  according  to  their  plain  and  natural  import.^ 
And  while  it  should  set  out  all  the  matter  which  by  law  enters 
into  the  offence,  it  need  contain  nothing  more.^  Suppose  a 
crime  is  made  more  highly  penal  when  committed  on  a  person 
of  a  particular  class  than  on  others,  the  indictment  need  not 
necessarily  specify  the  class ;  yet,  if  it  does  not,  only  the  lower 
degree  of  punishment  can  be  inflicted.^ 

§  510.  Ambiguity.  —  It  should  be  so  drawn  as  to  leaye  no 
doubt  concerning  what  is  meant.  Still,  if  it  is  not  so  drawn, 
it  will  sometimes  pass,  by  the  aid  of  interpretation ;  sometimes 
it  will  not.  "  It  is  laid  down,"  says  Mr.  Chitty,  "  that,  where 
a  matter  is  capable  of  different  meanings,  that  will  be  taken 
by  the  court  which  will  support  the  proceedings,  not  that 
which  would  defeat  them.  But  it  must  be  clearly  capable  of 
two  significations ;  for  the  court  cannot,  to  support  the  indict- 
ment, arbitrarily  give  it  a  meaning  with  which  the  use,  habits, 
or  understanding  of  mankind  would  plainly  disagree.  Where, 
however,  it  is  plainly  ambiguous,  it  does  not  seem  to  clash 
with  any  rule  of  construction  applied  even  to  criminal  pro- 
ceedings, to  construe  it  in  that  sense  in  which  the  party  fram- 
ing the  charge  must  be  understood  to  have  used  it,  if  he 
intended  his  accusation  to  be  consistent."  ^ 

§511.    Inartificial  —  Order  of   the    Averments  —  Nice   Objec- 

tiona  —  nagrammatioaL  —  It  is  no  objection  to  an  indictment, 
especially  in  arrest  of  judgment,  that  it  is  inartificially  drawn, 
if  it  meets  the  substantial  requirements  of  the  law.^  For  ex- 
ample, though  usage  has  established  a  certain  order  in  which 
the  averments  shall  appear,  and  convenience  is  promoted  by 
following  this  order ;  yet,  in  strict  law,  the  reader  is  permitted 
to  follow  any  order  which  suits  his  convenience  or  pleasure.^ 

1  Ante,  §  886 ;  1  Chit.  Crim.  Law,  172.  »  1  Chit  Crim.  Law,  281,  referring 

3  Commonwealth  v.  Wentz,  1  Ashm.  to  the  exposition  of  the  matter  hy  Lord 

269 ;  Rex  v.  Stevens,  supra ;  People  v,  EUenborough,  C.  J.  in  Rex  v,  Stevens, 

Littlefleld,  5  Cal.  865.  6  East,  244,  267. 

>  The  State  v.  Ballard,  2    Murph.  *  Morgan  v.  The  State,  18  Sm.  &  M. 
186.                                                        .242;  Thompson  v.  People,  8  Parker 

«  The  State  v.  Fielding,  82  Maine,  C.  C.  206,  216. 

686.  7  The  State  v.  DivoU,  44  N.  H.  140. 
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And  Chitty  observes,  that,  where  the  sense  is  clear,  nice 
objections  ought  not  to  be  regarded.^  ^^  It  seems,"  he  adds, 
^'  that  a  sentence  to  a  certain  extent  being  ungrammatically 
constructed,^  in  describing  the  offence,  is  not  a  sufficient  ob- 
jection on  which  judgment  will  be  arrested,  if,  from  the  whole 
tenor  of  the  charge,  the  statement  be  sufficiently  clear  to 
furnish  an  intelligible  description  of  the  manner  of  commit- 
ting the  offence."  ^ 

§  512.    Aforesaid  —  Said  —  Same  —  There  —  UntU.  —  We 

have  already  considered  some  of  the  foregoing  propositions, 
t(^ther  with  the  doctrine  of  the  proper  antecedent.^  But  this 
sort  of  thing  is  best  taught  by  a  little  repetition.  Chitty  goes 
on :  ^'  The  word  ^  aforesaid,'  in  general,'  refers  to  the  last  ante- 
cedent, but  not  so  invariably  as  the  word  ^  same,'  which  is 
more  explicit.^  And  matter  stated  in  a  parenthesis  saves  the 
rule  of  granunar,  that  the  words  ^  said '  and  *  aforesaid '  refer 
to  the  last  antecedent.  And  it  is  not  necessary  to  repeat  the 
nominative  case  to  all  the  allegations  in  one  continuing  sen- 
tence." ^  Let  us  add,  it  has  also  been  laid  down,  that  words 
of  reference,  such  as  ^'  there,"  and  "  said,"  in  an  indictment, 
will  not  be  referred  to  the  last  antecedent,  if  the  sense  requires 
them  to  be  referred  to  some  prior  one."^  So  the  word  "  until " 
may,  therefore,  be  construed  •  either  exclusive  or  inclusive  of 
the  day  to  which  it  is  applied,  according  to  the  context  and 
subject-matter.^  Thus  where  the  court  can  see  the  way  clear 
to  put  upon  the  indictment  such  a  construction  as  will  leave  it 
sensible  and  good,  this  will  be  done ;  but,  in  one  case,  where 
two  felonies  had  been  set  out,  and  then  the  words  ^^  the  felony 
aforesaid  "  were  used,  referring  to  one  of  them,  but  it  was 
uncertain  which,  the  judges  held  the  indictment  to  be  insuf- 
ficient.^ 

1  1  Chit  Crim.  Law,  178.  ^  Rex  v,  Graham,  1  Leach,  4tii  ed. 

s  And  see  ante,  §  887,  888.  87.    In  an  indictment  for  selling  spir- 

*  18  Price,  172;  1  Moody,  5;  B.  o.  9    ituous  liquors  without  license,  the  word 
Price,  497.  "  spiritual "  was  accidentally  used  in 

4  Ante,  §  855.  one   place   instead   of  "  spirituous " ; 

*  11  East,  518.  but  the  court  held  it  to  be  good  in 

*  4  Harg.  St.  Tr.  747.  this  particular  instance ;  Blackford,  J. 
»  Wright  V.  Rex,  8  Ner.  &  M.  892.       obsenring :  "  That  the  grand  jury,  by 

*  Rex  V.   Stevens,  5  East,  244;  1    the  words  spiritual  liquors,  meant  spir- 
Bmith,  487.  ituous  liquors,  there  can  be  no  doubt 
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§  614  INDICTMENT  AND  ITS  INCIDENTS.  [BOOK  T. 

§  518.  Amount  of  Allegation  — Negative  —  Bffatter  of  I>efenoe 
— Marital  Coercion —  Diaturbing  Justioe  of  Peaoe —  Btolen  Gk>oda. 

—  The  indictment  need  not  go  to  extremes  in  the  amount  of 
allegation  which  it  contains.  Thus,  in  an  indictment  against 
a  married  woman,  it  is  not  necessary  to  aver  that  she  was  not 
acting  under  coercion  of  her  husband.^  And,  ^^  in  general," 
says  Ohitty,^  ^^  all  matters  of  defence  must  come  from  the 
defendant,  and  need  not  be  anticipated  or  stated  by  the  prose- 
cutor.^ In  an  indictment  for  disobedience  of  a  justice's  order, 
it  need  not  be  averred  that  the  order  was  not  revoked ;  nor  is 
it  necessary  to  negative  the  comniission  of  a  higher  offence.* 
And  it  is  never  necessary  to  negative  all  the  exceptions  which, 
by  some  other  statute  than  that  which  creates  the  offence, 
might  render  it  legal,  for  these  must  be  shown  by  defendant 
for  his  own  justification.^  Thus  an  indictment  for  a  misde- 
meanor against  a  receiver  of  stolen  goods,  need  not  aver  that 
the  principal  has  not  been  convicted."  ^ 

§  514.  Alleging  Faot,  not  Ztfiw  —  Sale  —  Intosdoating  IdqnoiB 

—  Doubts  aa  to  what  wm  be  held  Snffloient  —  We  have  already 

seen  ,^  that  it  is  the  fact,  not  the  law,  which  an  indictment 
must  set  out ;  and,  in  substance,  that  the  pleader  should  use 
such  language  as  will  separate  the  fact  from  the  law,  presenting 
the  one  to  the  court,  and  leaving  the  other  to  be  applied  by 
the  judge  to  what  is  thus  presented.  But  it  is  not  always 
easy  to  make  such  a  selection  of  words  as  shall  reach  this 
result ;  and  there  are  many  instances  in  which  it  is  impossible 
for  the  best  lawyer  to  say,  in  advance  of  the  adjudication, 

The  indictment,  indeed,  expressly  says  ment  for  refusing  to  answer  a  tjthing- 

so ;  for,  after  charging  the  unlawM  man  on  the  Lord's  day,  to  allege  that 

sale  of  spiritual  liquors,  it  says,  to  wit,  the  tythingman  was  sworn  into  his  of- 

one  half-pint  of  spirituous  liquors,"  &c.  flee ;  or  that  he  had  any  wand  or  hadge 

The  State  v.  Clark,  8  Ind.  461.    In  an-  of  office ;  or  that  he  was  known  to  the 

otlier  case,  which  was  an  indictment  for  defendant  to  be  a  tythingman.    Ck>m- 

subornation  of  peijury,  the  accidental  monwealth  v.  Caldwell,  14  BCass.  880. 

omission  of  the  verb  alleging  a  giving  >  1  Chit.  Crim.  Law,  281  a. 

of  testimony,  in  the  averment  of  what  *  6  T.  R.  84;  2  Leach,  680. 

was  sworn  to,  was  held  to  be  fatal  on  *  2  East,  19,  20. 

motion  in  arrest  of  judgment.     The  ^  2  Bur.  1086;   1  W.   BL    280;  2 

State  V.  Leach,  27  Yt  817.    See  ante,  Leach,  680. 

§  867.  «  8  Leach,  679. 

I  The  State  v.  Nelson,  29  Maine,  829.  i  Ante,  §  829-884 ;  People  p.  Aro,  6 

In  an  early  Massachusetfai  case,  it  was  Cal.  207 ;  The  State  v.  Eields,  Mart  & 

held  not  to  be  necessary,  in  an  indict-  Yerg.  187. 
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CHAP.  XXXYIII.]     THE  SUBSTANTIAL  AYBBMENTS.  §  515 

« 

whether  the  judges  will  hold  a  particular  word  to  be  sufficient 
or  not.  For  example^  suppose  a  statute  makes  penal  an  un- 
licensed ^^  sale "  of  intoxicating  liquor,  it  may  be  a  question 
whether  the  word  ^^  sale  "  or  ^^  sold/'  the  exact  word  used  in 
the  statute,  will  sufficiently  describe  the  act  of  selling ;  or,  on 
the  other  hand,  whether  the  indictment  must  specify  the  things 
done,  which  constitute  the  sale.  Now, '  there  enters  always, 
into  a  sale,  the  element  of  price ;  and,  in  Indiana,  the  court 
held,  that  every  indictment  under  this  statute  must  set  out  the 
price ;  because  ^^  price  is  an  essential  element  in  the  idea  of  a 
sale."  Said  Stuart,  J.:  ^^ Every  fact  essential  to  be  proved 
should  be  alleged.  Here  the  pleader  alleges  a  ^  sale,'  which  is 
a  conclusion  from  the  facts,  and  leaves  the  important  element 
of  price,  a  fact  essential  to  support  the  idea  of  sale,  to  be 
inferred.  Perhaps,  had  all  the  facts  been  stated,  the  court 
might  have  considered  it  a  barter.  It  is  inverting  the  order  of 
pleading  to  allege  conclusions,  and  leave  the  facts  to  infer- 
ence."^ On  the  other,  hand  it  is  to  be  observed,  that  every 
word  used  to  describe  a  legal  transaction  is,  when  so  employed, 
more  or  less  complex  in  its  meaning,  embracing  the  idea  of  the 
law  in  connection  with  the  idea  of  the  facts.  And  it  must  be 
a  question  rather  of  practical  wisdom  than  of  nice  theoretical 
speculation,  whether  a  word,  in  the  relations  which  it  sustains 
in  the  particular  indictment,  does  really  present  fact,  or  law ; 
or,  rather,  looking  at  the  whole  indictment,  whether,  taking  all 
the  words  tc^ether,  the  facts  are  sufficiently  presented  as 
existences  distinct  from  the  law.  The  course  of  things  in 
most  of  our  States  has  been  to  accept  as  good  the  particular 
allegation,  which  the  Indiana  court  decided  to  be  bad.' 

§  515.  stating  Gk>noltuiion  of  Iaw  —  nttering  CoimterfeitB.  — 
^^  It  is  not  necessary,"  says  Chitty,'  ^^  to  state  a  conclmian  of 
law  resulting  from  the  facts  of .  a  case ;  it  suffices  to  state  the 
facts,  and  leave  the  court  to  draw  the  inference.^ '  And  there- 

1  Dirtne  v.  The  State,  4  Ind.  240;  v.  Arbo^ast,  24  Misso.  86ft;  Common- 
Snjder  v.  The  State,  6  Ind.  194 ;  The  wealth  v.  Leonard,  8  Met.  580 ;  Corn- 
State  V.  fiiiles,  4  Ind.  577 ;  Hubbard  v.  monwealth  v.  Odiin,  28  Pick.  275 
The  Sute,  11  Ind.  654.  Commonwealth  v.  Hatcher,  6  Grat  667 

s  And  see  among  many  cases,  Clare  The  State  v.  Mooty,  8  Hill,  S.  C.  187 

9.  The  State,  6  Iowa,  609;  Wrocklege  Zarresseller  v.  People,  17  111.  101. 

V.  The  State,  1  Iowa,  167 ;  The  Stote  9.  '1  Chit.  Crim.  Law,  281  a. 

Honibeak,  15  Misso.  478;  The  State  «  5  Leach,  941. 
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§  617  INDICTMENT  AND  ITS  INCIDENTS.  [BOOK  V. 

fore  an  indictment  on  the  15  Geo.  2,  c.  28,  §  3,  for  uttering 
counterfeit  money,  having  at  the  same  time  other  counterfeit 
money  in  the  custody  of  the  prisoner,  need  not  allege  him  to 
be  a  common  utterer ;  because  in  such  case  the  statute  says 
that  the  offender  shall  be  deemed  a  common  utterer,  which  is 
consequently  a  mere  conclusion  of  law.^ 

§  516.  stating  Evidence.  —  ^^  Neither,"  he  adds,  ^^  is  it  neces- 
sary to  state  mere  matter  of  evidence^  which  the  prosecutor 
proposes  to  adduce,  unless  it  alters  the  offence ;  for,  if  so,  it 
would  make  the  indictment  as  long  as  the  evidence.^  And 
upon  this  principle  it  has  been  held,  that  an  indictment  charg- 
ing the  defendants  with  conspiring  '  by  divers  false  pretences 
and  undue  means  and  devices  to  obtain  money  of  A.  B.,  and 
to  cheat  and  defraud  him  thereof,'  is  sufficient,  without  setting 
forth  the  particular  means  or  pretences.^  And  in  stating  mat- 
ter of  aggravation  the  distinction  seems  to  be,  that,  where  the 
aggravating  matter  cannot  be  made  the  subject  of  a  distinct 
charge,  it  may,  though  not  stated,  be  shown  on  the  trial ;  but, 
where  it  may,  another  proceeding  must  be  adopted."  ^  Let  us 
now  proceed  to  expand  the  foregoing  views  by  separately 
noticing  some  particular  points,  as  already  indicated. 

III.   The  Communication  to  the  Prisoner  of  Information  which 

shall  enable  him  to  make  his  Defence. 

§  517.  Importance  to  the  Prisoner  of  FuU  AUegation. — Un- 
thinking persons  have  sometimes  supposed,  that,  when  a 
man  is  arrested  for  crime,  he  knows,  of  course,  what  he  has 
done,  and  so  knows  what  the  prosecuting  power  will  undertake 
to  prove  against  him.  Hence  it  is  inferred  that  legal  rules  of 
pleading,  such  as  the  accumulated  wisdom  of  the  past  has 
established,  ought  to  be  done  away  with.  But  if  this  argument 
is  sound,  then  we  should  go  a  step  further,  and  dispense  with 
the  trial  and.  the  proofs ;  and,  as  the  prisoner  knows  what  he 
has  done,  he  will  not  think  himself  unjustly  dealt  with  when 
shut  up  in  prison  or  sentenced  to  be  hung.     And  as  the  com* 

1  2  B.  &  P.  127;  2  Leach,  942,  4th  >  l.Stra.  189, 140;  Fost.  194. 

ed.  868;  Russ.  &  Rj.  5,  b.  c.  1  East  *  2  B.  &  Aid.  204;  6  T.  R.  628;  1 

P.  C.  185;  and  see  Russ.  &  Ry.  7 ;  2  Leach,  4th  ed.  274. 

Leach,  4th  ed.  988;  Russ.  &  Ry.  29,  «  1  Stni.  140. 
s.  c 
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m 

9 

muuity  knows  what  he  has  done,  this  proceeding  will  have 
an  excellent  efifect  on  the  public  morals.  Now,  if  none  but 
guilty  persons  ever  were  or  could  be  arrested,  and  if  there 
never  were  or  could  be  a  mistake  made  about  the  grade  of  the 
guilt  of  those  arrested,  there  could  be  no  doubt  of  the  sound- 
ness of  this  reasoning.  But  the  premises  are  wrong,  and 
therefore  the  conclusion  is  wrong  also.  The  rules  of  pleading 
are  indeed  established  for  the  benefit  of  those  who  know  what 
they  have  done,  but  whose  knowledge  teaches  them  that  they 
have  done  nothing  amiss.  And  if  such  persons  do  not  happen 
to  take  the  newspapers,  they  cannot  know  what  the  prosecuting 
power  will  undertake  to  prove  against  them,  unless  it  is  set 
down,  and  distinctly  so,  in  allegation. 

§  518.  Continned.  —  Again ;  it  is  sometimes  assumed,  by 
those  who  yield  to  the  general  correctness  of  this  view,  that, 
though  the  allegation  is  not  precise  in  language,  but,  while  a 
careful  inspection  shows  it  to  be  loose  and  uncertain  or  incon- 
clusive, still  "  everybody  knows  what  is  meant,"  it  ought  to 
suffice ;  since,  it  is  assumed,  no  wrong  is  done  to  the  prisoner. 
But  what  right  has  a  court  to  infer  that  a  thing  which  is  not 
said,  is  meant  7  What  ground  has  the  prisoner  ?  And  does 
^^  everybody  "  know  that  a  thing  is  meant,  which  is  not  said  ? 
There  is  a  vast  difference  in  the  strength  of  the  power  of  im- 
agination in  different  men.  One  man  will  be  fired  up,  and 
half  the  thoughts  of  the  universe  put  into  him,  by  a  single 
word.  Another  man  can  infer  nothing  beyond  the  word,  taken 
in  its  narrowest  meaning.  And,  by  the  law  as  it  has  hereto- 
fore been  interpreted,  one  is  not  to  be  deprived  of  his  life  or 
his  liberty  as  a  condemned  criminal,  because  God  made  him  of 
the  latter  class.  In  short,  no  judge  has  the  right  to  assume 
that  any  thing  is  meant  which  the  allegation  does  not  plainly 
state,  and  in  exact  words. 

§  519.  FnU  AUegatioii  required  by  the  Law.  —  Wisely,  there- 
fore, the  law  requires  the  allegation  to  be  full.  And  the 
rule  is,  that,  where  all  the  facts  which  it  charges  may  be  true, 
yet  the  defendant  not  be  prima  facie  guilty  of  crime,  it  is  in- 
sufficient;^ for  there  still  remains  at  least  one  thing  to  be 

1  Ante,  §  77  et  seq.,  826;  Rex  v.    The  State,  28  Misnis.  267;   Crandall 
Johnson,  2  Show.  1,  2,  note ;  Sarah  v,    v.  The  State,  10  Ck>nn.  889.    *'  In  the 
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brought  against  bim,  of  wbich  be  is  not  informed.  And  that 
he  may  know  certainly  what  each  thing  is,  wherewith  he  is 
charged,  all  the  facts  which  enter  into  his  offence  must,  espe- 
cially in  felony,  be  set  down  by  express  averment,  nothing 
being  left  to  intendment.^  In  other  words,  the  indictment 
must  allege  every  thing  which  it  is  necessary,  for  his  conviction, 
to  prove  against  him.^ 

§  520.  Direct  and  FxpdlMe  —  Attempt  to  Km. —  For  instance, 
where  it  is  by  statute  made  a  particular  offence  to  shoot  at  a 
person  with  the  intent  to  kill  him,  an  indictment  under  the 
statute  will  be  insufficient  if  it  merely  alleges  the  assault  upon 
the  person,  with  the  intent  to  kill ;  because,  though  we  may 
presume  that  the  person  meant  to  be  killed  is  the  person  shot 
at,  yet  this  is  only  an  inference  which  comes  to  our  understand- 
ings by  way  of  argument,  while  the  defendant  is  entitled  to 
have  each  fact  stated  to  him,  without  being  cast  upon  his  rea- 
son to  draw  an  inference^^  ^'  Precision  in  the  description  of 
the  offence,"  said  Gibson,  G.  J.  ^^  is  of  the  last  importance  to 
the  innocent ;  for  it  is  that  which  marks  the  limits  of  the  accu- 
sation and  fixes  the  proof  of  it.  It  is  the  only  hold  he  has  on 
the  jurors,  judges  as  they  are  of  the  fact  and  the  law,  or  on  an 
insubordinate  judge,  who,  confiding  in  his  superior  wisdom, 
refuses  to  conform  to  any  general  standard  of  decision,  when 
his  judgment  cannot  be  reached  by  a  writ  of  error."  ^ 

§  521.  Allegation  of  the  Intent:  — 

Kot  always  neoeasaxy —  (DiaonBaion  of  the  Law,  in  the  Note). 
—  There  is,  however,  one  matter  coming  within  the  range  of  the 
observations  made  in  the  last  few  sections,  upon  which  the  ad- 

spirit  of  that  principle  which  presumes  gan,  C.  J.  in  Beaslej  v.  The  State,  IS 

innocence  until  guilt  be  established,  we  Ala.  585,  588,  689.    An  indictment  for 

infer  that  what  is  not  charged  in  an  in-  the  removal  of  a  pauper  must  allege, 

dictment  does  not  exist ;  and  it  is  the  that  he  was  likely  to  be  chargeable, 

business  of  the  pleader  to  exclude,  by  and  to  the  damage  of  the  parish.    Rex 

proper  averments,  the  conclusions  to  v.  Flint,  Cas.  temp.  Hardw.  870. 

which  the  accused  is  -thus  entitled."  ^  Ante,  §  508;  Kit  v.  The  State,  11 

Porter,  J.  in  Mears  v.  Commonwealth,  Humph.  167 ;  Dillingham  t;.  The  State, 

2  Grant,  Pa.  885,  887.    "  The  general  5  Ohio  State,  280. 

rule  of  pleading  is,  that  every  fact  or  ^  The  State  v.  Wilson,  2  MUl,  185. 

circumstance  which  is  a  necessary  in-  '  Jones  v.  The  State,  11  Sm.  9b  M. 

gredient  in  the  offence,  must  be  set  815. 

forth  in  the  indictment,  otherwise  it  is  ^  Hartmann    v.    Commonwealth,   5 

defective.    There  are,  it  is  true,  some  Barr,  60,  66. 
exceptions  to  this  general  rule."    Dar- 
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judged  law  seems  to  be  not  quite  consistent  with  the  general 
doctrine,  and  not  quite  clear  and  uniform  in  itself.  We  saw 
in  the  work  on  the  Criminal  Law,  that,  to  constitute  a  crime, 
there  must  be  a  criminal  intent ;  no  amount  of  act  being  suffi- 
cient alone,  neither  any  amount  of  intent ;  but,  in  every  instance, 
the  two  must  combine.^  In  the  language  of  Starkie :  In  order 
^'  to  render  a  party  criminally  responsible,  a  vicious  will  must 
concur  with  a  wrongful  act.^  But  though  it  be  universally  true 
that  a  man  cannot  become  .a  criminal  unless  his  mind  be  in 
fault,  it  is  not  so  general  a  rule  that  the  guilty  intention  must 
be  averred  upon  the  face  of  the  indictment."  ^ 

1  Crim.  Lmw,  I.  §  864  et  seq.  By.  866.  So  in  burglary,  if  the  entry 
>  1  Hawk.  P.  C.  c.  78,  §  1 ;  6  Co.  be  alleged  to  have  been  made  with  in- 
125;  5  Mod.  165;  1  Salk.  418;  4  Bl.  tent  to  commit  a  specific  felony,  the 
Com.  125;  Bex  v,  Abingdon,  1  Esp.  indictment  will  not  be  supported  by  evi- 
226,  228.  dence  of  an  entry  with  intent  to  commit 
>  1  Stark.  Crim.  PI.  2d  ed.  177.  another  kind  of  felony.  1  Hale  P.  C. 
It  la  extraordinary  what  confbsion  of  561 ;  2  East  P.  C.  51 ;  2  Leach,  702, 
ideas  upon  this  subject  is  to  be  met  774.  .  .  .  Where  the  act  is  in  itself 
with  in  the  books.  Thus,  when  we  unlawful,  an  evil  intent  will  be  pre- 
tum  to  Chitty  we  find  the  following :  sumed,  and  need  not  be  averred ;  and, 
"  Where  an  evil  intent  accompanying  if  averred,  is  a  mere  formal  allegation 
an  act  is  necessary  to  constitute  such  which  need  not  be  proved  by  extrinsic 
act  a  crime  [as  though  there  were  some  evidence.  6  East,  474 ;  1  B.  &  P.  186, 
crimes  constituted  without  any  evil  in-  187 ;  Buss.  &  By.  207.  Thus,  in  an 
tent],  the  intent  must  be  alleged  in  the  indictment  for  seditious  words,  it  need 
indictment  and  proved."  But  this  con-  not  be  shown  that  they  were  uttered 
ftised  enunciation  does  not  prevent  this  with  intent  to  alienate  his  Majesty's 
author  from  following  it  with  a  very  subjects,  for  it  is  manifest  they  have 
good  statement  of  the  law.  So  he  pro-  that  tendency.  2  Ld.  Baym.  879. 
oeeds:  "Thus,  where  a  libel  has  not  And  it  is  not  necessary  to  prove  the 
been  published,  but  merely  sent  to  the  whole  intention  as  stated  in  the  indict- 
prosectttor,  it  is  necessary  to  state  ment ;  if  it  be  divisible  it  will  suffice  to 
in  the  indictment  that  it  was  sent  prove  that  necessary  to  constitute  the 
to  him  with  an  intention  to  provoke  ofience ;  and,  on  an  indictment  charg- 
him  to  a  breach  of  the  peace ;  so,  ing  an  assault  with  intent  to  abuse  and 
where  a  letter  containing  a  libel  is  sent  carnally  know,  the  defendant  may  be 
to  the  wife,  the  indictment  ought  to  convicted  of  an  assault  with  an  intent 
allege  it  was  sent  with  intent  to  disturb  to  abuse  simply.  8  Stark.  62.  So, 
the  domestic  harmony  of  the  parties ;  where  a  libel  is  stated  to  have  been 
2  Stark.  245  [see  7  Conn.  266] ;  and,  published  with  intent  to  defiime  certain 
in  an  indictment  on  the  48  Geo.  8,  c.  magistrates,  and  also  to  bring  the  ad- 
58,  where  the  intent  laid  in  several  ministration  of  justice  into  contempt, 
counts  was  to  murder,  to  disable,  or  it  is  sufficient  to  prove  a  publication 
to  do  some  grievous  bodily  harm,  and  with  either  of  those  intentions.  8 
the  intent  found  by  the  jury  was  to  Stark.  85."  1  Chit.  Crim.  Law,  288. 
prevent  being  apprehended,  it  was  held  2.  When  we  give  a  more  careful  ex- 
bad,  and  that  the  intention  should  be  amination  to  this  matter,  we  find  that, 
stated  according  to  the  fact.    Buss.  &  as  explained  in  the  work  on  the  Crim- 
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§  522.  Complioatioiis  of  Doctrine  —  Difficulties  —  Ulustratioiui 

—  Larceny  —  Burglary.  —  If  we  look  at  this  matter  carefully  we 
shall  see,  that,  as  a  general  proposition,  the  law  has  not  pre- 
scribed  any  such  rules  to  the  pleader  in  setting  out  the  intent, 
as  it  has  in  setting  out  the  act.  Where,  indeed,  the  intent 
enters  as  a  sort  of  special  matter  into  a  particular  crime,  then, 
perhaps,  as  a  general  proposition,  it  should  be  particularly  de- 
scribed ;  but  this  proposition  is  hardly  a  safe  one  practically  to 
follow.  For  example,  a  larceny  is  committed  only  where  there 
is  a  particular  intent  with  regard  to  the  appropriation  of  the 
property  taken  ;^  yet  the  indictment  simply  alleges  that  the  de- 
fendant ^^  feloniously  did  steal,  take,  and  carry  away  "  the  prop- 
erty.^ If  we  say,  that,  as  a  general  proposition,  the  word 
'^  feloniously  "  conveys,  in  criminal  pleading,  the  idea  of  the 
criminal  intent  which  enters  into  a  felony,  we  shall  find  our- 
selves at  fault  here ;  because,  for  example,  in  burglary,  the 
indictment  must  not  only  contain  the  word  "  feloniously/'  to- 
gether with  '^  burglariously,"  but  it  must  go  further  and  specify 
the  intention  to  commit,  or  the  actual  commission  of,  the 
particular  ulterior  felony  in  the  dwelling-house  broken  and 
entered.* 

§  523.  statutory  Grimes  —  Concealing  Fictitious  Instrument  — 
(Draft  in  Fictitious  Name,  in  the  Note).  — These  are  but  illus- 

inal  Law,  there  are  the  following  dis-  while,  in  other  crimes,  it  comes  in  part 

tinctions :  First,  erery  crime  has,  for  or  in  full  from  disconnected  fiicts  and 

one  of  its  constituents,  the  intent  to  circumstances. 

do  the   act   from  which  the  criminal  8.    Now,    in   this   complication    of 

result  follows ;  or,  at  least,  the  mere  things,  —  where  also*  practice  has  run 

negative  intent  which  is  known  under  ou  without  decision,  and  then  dedsion 

the  name  of  carelessness,  or  the  like ;  has  proceeded  without  much  reference 

and,  in  every  case,  where  ttils  result  to  the  principles  adhering  in  the  law,  — 

comes  without  this  intent,  there  is  no  it  is  not  surprising,  that,  on  this  ques- 

crime.     Secondly,  to  constitute  some  tion  of  alleging  the  intent,  legal  results 

crimes,  there  must  be  the  further  intent  have  been  reached,  not  altogether  har- 

to  bring  about  the  particular  result,  monious  with  one  another,  and   not 

Thirdly,    to    constitute    some    other  uniformly  correct  in  principle.    Still, 

crimes,  there  must  be  an  evil  intent  as  this  is  a  practical  question,  the  prac- 

beyond   the   general   one   to  do  the  tical  good  sense  of  the  judges  has  pre- 

wrongful  act,  while  yet  it  need  not  vented  any  great  inconvenience  attend- 

be  the  particular  one  to  bring  about  ing  this  condition  of  things. 

the  exact  result.  Then,  fourthly,  there  ^  Crim.  Law,  I.  §  866,  897,  427 ;  H 

are  crimes   in  which,  looking  at  the  §  777. 

question  partly  as   one   of   evidence,  ^  8  Chit.  Crim.  Law,  960. 

the  intent  springs  out  of  the  act  as  a  *  8  Chit.    Crim.  Law,  1118,  1114, 

necessary  legal  or  actual  consequence;  1117;  ante,  §  621,  note,  par.  1. 
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tratioQs  of  the  difficulties  which  would  attend  our  labors 
should  we  undertake  to  lay  down  absolute  rules  as  to  alleging 
the  criminal  intent.  Let  us,  therefore,  content  ourselves  with 
looking  a  little  at  what  has  been  decided.  It  is  perhaps  safe 
to  say,  that,  in  all  cases  where  a  statute  creates  an  offence,  and 
mentions  some  intent  as  an  element  therein,  the  indictment 
must  follow  the  statute  in  this  particular,  and  specify  the  in- 
tent.^ On  the  other  hand,  as  a  general  proposition,  if  the  stat- 
ute is  silent  concerning  the  intent  there  need  be  no  intent 
alleged  in  the  indictment.^  But  to  this  proposition  there  are 
exceptions,  founded  on  principles  such  as  will  be  considered  in 
our  next  chapter.  Thus,  in  Arkansas,  a  statute  provided  a 
punishment  for  every  one  who  "  Bhsll  fraudulently  keep  in  pos- 
$€$sion  or  conceal  any  fictitious  instrument,  purporting  to  be  a 
bank  bill,  note,  check,  or  draft  of  any  corporation  or  company." 
And  an  indictment  upon  the  statute  in  the  following  terms  was 
held  to  be  insufficient ;  namely,  that  the  defendant  ^^  did  feloni- 
ously and  fraudulently  keep  in  his  possession  a  certain  fictitious 
instrument,  purporting  to  be  a  bank  note  of  and  upon  the  Mer- 
chants and  Planters  Bank  of  the  State  of  Illinois,"  &c.  The 
court  was  of  opinion,  that,  notwithstanding  the  general  terms 
of  the  statute,  the  essence  of  the  offence  consisted  in  keeping 
the  fictitious  instrument  in  possession,  with  the  intent  to  im- 
pose it  on  the  community  as  good.  Therefore,  though  this 
intent  was  not  covered  by  the  terms  of  the  statute,*  it  was  so  by 
its  spirit  and  fair  construction,  and  it  should  have  been  alleged 
in  the  indictment.^ 

1  Ante,  §  519,  620 ;  The  State  v.  Ba-  is  usual  to  arer  the  takmg  to  have  been 

con,  7  Yt.  219, 222 ;  People  t;.  Lohman,  2  ea  itUentume  ad  ipsam  mariiandanif  yet  it 

Barb.  216 ;  Brittin  v.  The  State,  5  £ng.  has  been  holden  to  be  unnecessary  to 

299;   Sarah  v.  The  State,  28  Missis^  make  that  ayerment,  because  the  statute 

267 ;  The  State  t;.  Goye,  84  N.  H.  510,  has  no  such  words  as  ea  intentione ;  but, 

615;  The  State  v.  Freeman,  6  Blackf.  according  to  Lord  Hale,  it  is  safest  to 

248 ;  The  State  v.  UUman,  5  Minn.  18;  use  those  words."    1  Stark.  Crim.  PI. 

The  State  v.  Drake,  1  Vroom,  422;   1  2d  ed.  178,  179  referring  to  1  Hale  P. 

Stark.  Crim.  PI.  2d  ed.  168.  C.  660. 

s  The  SUte  v.  Eldridge,  7  Eng.  608 ;  '  Gabe  r.  The  State,  1  Eng.  519.    In 

PhiUips  V.  The  State,  17  Ga.  459;  The  Phillips  i;.  The  State,  supra,  an  indict- 

State  V,  Bacon,  7  Vt.  219, 222.    Starkle,  ment  under  the  following  statute  was 

in  illustrating  the  doctrine'  of  the  text,  held  to  be  sufficient  when  it  followed 

says :  "  Thus,  in  an  indictment  under  the  words  of  the  enactment,  making 

the  Stat.  8  Hen.  7,  c.  2,  for  the  taking  no  allegation  of.  the  intent :  "  Any  per* 

away,  &c.,  of  an  heuress,  &c.,  though  it  son  who  shall  draw  or  make  a  bill  of 
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§  524.  Acts  Innocent  in  Nature,  Particular  ISvil  Intent —  Evil 
in  Nature  —  Ezpoeing  Infected   Person  —  (Un^wholesome  Meata, 

in  the- Note).  —  There  is  a  plain  distinction  between  acts  which 
are  of  themselves  innocent  or  indifferent,  yet  become  criminal 
by  reason  of  some  particular  ill-iutent  accompanying  them  in 
the  indiyidual  instance ;  and  those  which,  in  their  own  nature 
and  tendencies,  carry  within  themselves  the  elements  of  crime. 
Aside  from  any  doctrines  peculiar  to  indictments  upon  statutes, 
it  appears  to  have  been  laid  down  by  the  courts,  that,  as  a  gen- 
eral proposition,  the  former  class  of  acts  must,  in  the  indict- 
ment, be  accompanied  by  an  averment  of  the  intent ;  but  the 
latter,  need  not  be.^  And  Starkie  observes,  in  illustration  of 
one  branch  of  this  diatinction,  that,  ^'  where  several  persons 
were  indicted  for  carrying  one  infected  with  the  small  pox  from 
one  parish  to  another,  it  was  holden  necessary  to  aver  that  it 
was  done  with  an  ill  interU.^'  ^  And  this  writer  adds :  '^  It  is 
frequently  advisable  to  state  specially  the  intention  with  which 
a  particular  offence  was  committed,  though  the  offence  itself, 
which  is  the  foundation  of  the  prosecution,  be  entirely  indepen- 
dent of  the  particular  intention  charged.  Thus,  in  an  indict- 
ment for  an  assault,  it  is  usual,  for  the  purpose  of  aggravating 
the  punishment,  to  aver  that  it  was  made  with  intent  to  com- 
mit murder  or  rape,  according  to  the  fact,  in  order  to  guide  the 
court  in  their  infliction  of  punishment."  * 

§  525.  How,  in  Principle.  —  The  foregoing  sections  explain  in 

exchange,  due  bill,  or  promissory  note,  draws  from  the  act  itself,  and  which 

or  indorse  or  accept  the  same  in  a  fie-  therefore  requires  no  proof  but  what 

titious  name,  should  be  guilty  of  forg-  the  act  itself  supplies ;  but,  where  the 

erj,"  &c.    The  learned  judge  observed :  act  is  indifierent  in  itself,  and  becomes 

**  It  is  clear  that  under  the  law  the  of-  criminal  only  from    the    intent  with 

fence  is  complete,  proyided  it  is  made  which  it  was  done,  the  intent  then  be- 

satis&ctorilj  to  appear,  from  the  evi-  comes  material,  and  it  is  as  necessary 

dence,  that  the  note  was  drawn  and  to  allege  and  prove  it  as  any  other  of 

delivered  in  a  fictitious  name."    See  the  facts  and  circumstances    of    the 

also  post,  §  624,  685.  case." 

1  Rex  17.  Philipps,  6  East,  464,  2  >  1  Stark.  Crim.  PI.  2d  ed.  179,  re- 
Smith,  560;  Commonwealth  v.  Stout,-  ferring  to  Andr.  162.  Where  the  in- 
7  B.  Monr.  247 ;  Turner  v.  The  State,  dictment  is  for  supplying  the  public 
1  Ohio  State,  422 ;  The  State  v.  West,  with  unwholesome  water,  there  must 
10  Texas,  558,  555.  In  The  State  v.  be  an  averment  of  the  adenter,  or  some 
Freeman,  6  Blackf.  248,  Sullivan,  J.  averment  covering  an  evil  intent.  Stein 
said  :  "In.  many  cases,  the  allegation  v.  The  State,  87  Ala.  128. 
of  intent  is  merely  formal,  being  no  *  1  Stark.  Crim.  PL  2d  ed.  180. 
more  than  the  inference  which  the  law 
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some  measure  how  this  question  of  alleging  the  intent  should 
be,  in  legal  principle.  Every  indictment  ought,  in  some  way,, 
to  show  the  evil  intent,  since  this  is  an  element  without  which 
crime  is  impossible.  But  some  offences  are  of  such  a  sort 
itkfiiy  prima  faciey  the  evil  intent  appears  on  a  mere  statement 
of  the  act  itself.  For  example,  if  one  is  charged  with  assault- 
ing another,  the  evil  of  the  act  carries  to  the  mjind  of  every 
hearer  of  the  charge  the  idea  of  an  evil  intent,  as  constituting 
one  element  of  the  act.  On  the  other  hand,  if  the  allegation 
is,  that  the  defendant  simply  did  a  thing,  which  in  ,its  nature: 
might  as  well  flow  from  a  pure  mind  as  a  corrupt  one,  this  is 
not  an  averment  of  crime.  To  make  it  such,  words  expressive 
of  the  evil  of  the  intent  must  be  added.  These  are  the  propo- 
sitions of  reason  out  of  which  the  specific  adjudications  should 
be  eliminated ;  but  it  is  not  deemed  best  to  go  further  here 
into  detail. 

§  626.  How  far  Descend  into  Detail:  — 
.  The  Oeneral  Doctrine. — How  far  the  indictment  must  descend: 
into  particulars  in  charging  the  crime  is  matter  depending 
partly  upon  usage,  and  partly  upon  the  necessities  and  cir- 
cumstances of  the  particular  case.  The  defendant  should 
have  all  reasonable  notice  of  what  is  to  be  produced  against 
him ;  while,  on  the  other  hand,  the  pleader  should  not  be  held 
to  such  strict  rules  as  to  defeat  the  ends  of  justice.^ 

§  527.    lUtiBtrationB  —  Catting   Timber  —  Condealing  Birth  — 

Affiray.  —  '^  The  legislature  never  intended,"  said  the  court  in 
one  case,  ^^  that  an  indictment  on  the  act  for  the  preservatioiL 
of  timber-trees  should  be  so  special  as  to  defeat  the  end  pro- 
posed." ^  An  indictment,  it  was  held  by  one  of  the  English 
judges,  for  concealing  the  birth  of  a  child,  "  by  secretly  dis- 
posing of  the  dead  body,"  is  in  too  general  terms  to  answer 
the  requirements  of  the  law,  if  it  does  not  proceed  to  show 
how  the  dead  body  was  disposed  of  and  secreted.^  And  in 
North  Carolina,  an  indictment  -simply  for  an  affray,  not  men- 
tioning any  acts  by  which  it  was  committed,  has  been  held  to 
be  defective.''    The  same,  also,  has  been  held  in  some  other 

^  And  see  the  chapter  commencing,       >  Reg.  t;.  Hounsell,  2  Moodjr  &  R. 
ante,  §  498.  292. 

'  Moyer  ».  Conjmonwealth,  7  Barr,       *  The  State  v.  Woody,  2  Jones,  N. 
499,  440.  C.  885. 
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States.  And,  as  a  general  proposition,  the  special  manner  of 
the  fact  charged  should  appear  in  the  indictment.^  So,  if  the 
thing  alleged  to  have  been  done  is  a  crime  only  in  certain 
circumstances  defined  hj  the  law,  the  indictment  must  aver 
and  set  out  the  existence  of  those  circumstances,  else  it  will 
be  insuflScient.^ 

§  528.  Adequately  Specific  —  Not  clog  the  Record.  —  These 

are  some  of  the  general  propositions ;  but  let  us  resort  once 
more  to  Chitty,  remembering,  that  the  views  of  a  law  writer 
are  always  the  more  weighty  in  proportion  to  the  accumulated 
years  which  have  stamped  their  approbation  upon  them ;  and, 
therefore,  when  the  writer  of  to-day  speaks  in  the  words  of 
him  of  yesterday,  he  is  doubly  sure  of  obtaining  attentive 
listeners.  "As  observed  by  Mr.  Justice  BuUer,"  he  says,^  "  it 
is  the  duty  of  a  good  pleader  not  to  clog  the  record  with  un- 
necessary matter,  and  thereby  throw  a  greater  burden  of  proof 
on  his  client  than  the  law  requires." 

§  529.  lUuBtrationB  —  Escape — Coining —  Perjuiy  —  RefoBal  to 
Accept  Office  —  Disobeying  Magistrate.  —  But,  proceeding  to  in- 
dicate how  specific  the  indictment  must  be,  he  remarks :  "  It 
has  been  holden,  that  an  indictment  for  escaping  from  prison, 
without  showing  the  original  cause  of  .imprisonment,  is  not 
maintainable.^  So  an  indictment  for  traitorously  coining 
alchemy  like  to  the  current  coin  of  the  realm,  is  bad,  unless 
it  show  the  particular  kind  of  money  the  metal  was  intended 
to  resemble.^  So,  in  the  case  of  perjury,  it  is  necessary  to  set 
out  the  oath  as  an  oath  taken  in  a  judicial  proceeding,  and 
before  a  proper  person,  in  order  to  see  whether  it  was  an  oath 
which  the  court  had  jurisdiction  to  administer.^  And  in  the 
prosecution  of  a  constable  for  not  serving,  it  is  necessary  to 
set  out  the  mode  of  his  election ;  because,  if  he  was  not  legally 
elected  to  the  office,  he  cannot  be  guilty  of  a  crime  in  refusing  to 
execute  its  duties.  And  in  an  indictment  for  the  disobedience 
of  a  justice's  order,  it  must  appear  that  the  order  disobeyed 
was  a  legal  one,  and  such  previous  acts  as  were  the  foundation 

1  The  State  v.  Wimberlj,  8  McCord,  «  2  Stra.  1226 ;  2  Hawk.  P.  C.  c.  25, 
190.  §  67  ;  Bac.  Ab.  Indictment,  G.  1. 

2  Commonwealth  v.  Clark,  2  Ashm.  «  2  Hawk.  P.  C.  c.  26,  §  67 ;  Bac.  Ab, 
105.  Indictment. 

'  1  Chit.  Crim.  Law,  228-280.  6  Cro.  Eliz.  137 ;  Cowp.  083. 
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of  the  magistrate's  authoritj  must  be  recited,  or  at  least 
referred  to.*'  ^ 

§  580,  Not  General  Charge  —  Specific  Offence  —  BcandalouB 
Libel  —  Common  De&mer,  &c.  —  Common  Disturber,  &a  —  Fore- 
Btaller  —  Thief — Evil  Doer  —  Champertor  —  Conspirator,  &Q.  — 

TIlis  author  continues :  ^^  It  is  also  a  general  rule  that  all 
indictments  ought  to  charge  a  man  with  a  particular  specified 
offence,  and  not  with  being  an  offender  in  general ;  for  no  one 
can  know  what  defence  to  make  to  a  cheirge  which  is  thus 
uncertain ;  it  canpot  be  pleaded  in  bar  or  abatement  of  a  sub- 
sequent prosecution,  nor  can  it  appear  that  the  facts  given  in 
evidence  against  a  defendant  on  such  a  general  accusation  are 
the  same  of  which  the  indictors  have  accused  him,  nor  will  it 
judicially  appear  to  the  court  what  punishment  is  proper  upon 
conviction.^  It  is,  therefore,  insufficient  to  charge  the  defend- 
ant with  having  spoken  false  and  scandalous  words  of  the 
mayor  of  a  certain  city.^  So  it  is  bad  to  accuse  him  with  being 
a  common  defamer,  vexer,  or  oppressor,  of  many  men ;  *  or  witi> 
being  a  common  disturber  of  the  peace,  and  having  stirred  up 
divers  quarrels  ;  ^  or  with  being  a  common  forestaller,^  a  com- 
mon thief,^  or  with  being  a  common  evil  doer,^  a  common 
champertor,^  or  with  being  a  common  conspirator,  or  any 
other  such  indistinct  accusation :  ^^  and  an  indictment  for  a  libel 
must  set  forth  the  libel  itself.^^ 

§  531.  Continued  —  Exceptions  —  Common  Barrator — Scold 
— Bawdy-House  —  Gkaming-House.^ — "The  principal  exceptions 

to  this  rule,  at  the  present  day,  are  the  cases  of  a  common 


1  Cald.  188.    When  defect  in  this  Indictment,  6. 8 ;  Bac.  Ab.  Indictment, 

respect  cured,  id.  686.  G.  1. 

s  2  Hale  P.  C.  182;  2  Hawk.  P.  C.  »  Id.  ibid, 

c.  25.  §  69 ;  Com.  Dig.  Indictment,  G.  «  Moore,  802;  2  Hawk.  P.  C.  c.  25, 

8;  Bac  Ab.  Indictment,  G.  1 ;  Cro.  C.  §  69 ;  Bac.  Ab.  Indictment,  G.  1. 

C.  37  ;   6  T.  R.  764;   8  T.  R.  100;  1  '  Ibid.  id.  2  RoU.  Ab.  79;  2  Hale  P. 

Carth.  226.  C.  182;  Cro.  C.  C.  87. 

»  1  Roll.  Rep.  79;   2  RoU.  Ab.  79;  »  2  Hawk.  P.  C.  c.  26,  §  59;  Bac. 

2  Stra.  699 ;  2  Hawk.  P.  C.  c.  26,  §  69 ;  Ab.  Indictment,  G.  1. 

Com.  Dig.  Indictment,  G.  8 ;  Bac.  Ab.  »  2  Hale  P.  C.  182 ;  2  Hawk.  P.  C. 

Indictment,  G.  1.  c.  26,  §  69 ;  Bac.  Ab.  Indictment,  G.  1. 

*  2  RoU.  Ab.  79 ;  1  Mod.  71 ;  2  Stra.  w  Id.  ibid. 

848,  1246,  1247 ;  2  Hale  P.  C.  182 ;  2  n  8  M.  &  S.  116 ;  8  Taunt.  169 ;  1 M. 

Hawk.  P.  C.  c.  25,  §  59;  Com.  Dig.  &  S.  287. 

12  See  ante,  §  494. 
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barrator,^  and  scold,^  and  the  keeper  of  a  common  bawdy- 
house,^  who  may  be  indicted  by  these  general  words,  without 
setting  forth  any  particular  acts  of  barratry  or  scolding ;  be- 
cause the  charges  include  in  their  nature  a  succession  and 
contuiuation  of  acts  which  do  not  belong  to  any  particular 
period,  but  form  the  daily  habit  and  character  of  the  individual 
offending.  And  upon  the  same  principle,  it  seems,  an  indict- 
ment merely  charging  the  defendant  with  keeping  a  common 
gaming-house  would  be  good>  But  in  the  case  of  an  indict- 
ment against  a  common  barrator,  though  it .  may  be  general, 
the  prosecutor  must  give  the  defendant  notice  before  the  trial 
of  the  particular  instances  that  are  meant  to  be  proved.^ 

IV.  The  Communication  to  the  Court  of  what  will  direct  it  how 

to  order  the  Coune  of  the  Trial. 

§  532.  General  View.  —  We  have  seen,®  that  it  is  the  right 
of  the  prisoner,  without  regard  to  the  question  whether  he  is 
in  fact  innocent  or  guilty,  to  have  the  proceedings  against  him 
conducted  according  to  the  forms  which  the  law  has  provided. 
Also  we  have  seen,"^  that  every  right  which  the  law  gives  him 
must,  in  some  way,  be  made  to  him  practically  available. 
Now,  those  rights  which  pertain  to  the  order  and  course  of  the 
trial  are  as  important  to  him  as  any  other.  He  is  entitled, 
therefore,  to  have  the  indictment  so  framed  as  to  enable  the 
court  to  order  the  course  of  the  trial  in  a  way  to  make  to  him 
all  his  rights  relating  to  it  available.  There  are  also  rights 
of  this  sort  which  belong  to  the  prosecuting  power ;  still,  if 
the  prosecutor  has  chosen  to  proceed  with  an  indictment  in  a 
form  to  render  some  right  of  this  sort  unavailable,  it  is  reason- 
able to  infer  that  he  has  waived  the  right,^  and  he  cannot  com- 
plain of  what  he  has  himself  done. 

1  6  T.  R.  752 ;  Cro.  Jac.  527 ;  6  Mod.  3 ;  Bac.  Ab.  Indictment,  G.  1 ;  Cro.  C. 

811 ;  2  Roll.  Ab.  79 ;  1  Sid.  282 ;  2  Keb.  C  87. 

409 ;  2  Stra.  1246  ;  2  Hale  P.  C.  182;  «  1  T.  R.  754. 

2  Hawk.  P.  C.  c.  26,  §  59 ;  Com.  Dig.  *  1  B.  &  C.  272. 

Indictment,  G.  3 ;  Bac.  Ab.  Indictment,  ^  2  Hawk.  P.  C  c.  25,  §  59 ;  4  T.  R. 

G.  1 ;  Cro.  C.  C.  87.  754 ;  2  T.  R.  586. 

3  6  Mod.  811 ;  2  Stra.  1246';  2  Eeb.  ^  Ante,  §  89  et  seq. 

409;  7  Hale  P.  C.  182 ;  2  Hawk.  P.  C.  7  Ante,  §  118  et  seq. 

c.  25,  §  59;  Com.  Dig.  Indictment,  G.  ^  Ante,  §  117  et  seq. 
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§  583.  Diiferent  dassM  of  Crime  —  Treason,  Felony,  Misde- 
meanor.—  In  former  times,  there  was  considerable  difiference 
in  the  methods  of  proceeding  in  a  criminal  cause,  growing  out 
of  the  distinctions  between  treason,  felony,  and  misdemeanor. 
The  diversities  thus  alluded  to  have  been  already  explained  in 
a  general  way,^  and  some  of  them  will  be  more  particularly 
described  in  their  proper  places  in  subsequent  pages.  In 
modern  times,  these  diversities  have  become  less  numerous 
than  they  formerly  were ;  but,  as  to  this,  the  rules  are  not 
uniform  in  all  our  States.  In  some  of  them,  these  distinctions, 
as  concerns  the  procedure,  are  almost  obliterated. 

§  534.  Contdnned  —  Indictment  to  Distinguish  —  **  Traitorously  " 

—  "  Feloniously."  —  Formerly,  therefore,  it  was  particularly 
desirable,  and  it  is  not  quite  unimportant  now,  for  the  indict- 
ment to  show  plainly  on  its  face,  whether  the  crime  charged 
belongs  to  the* class  of  treason,  of  felony,  or  of  misdemeanor. 
Consequently  every  indictment  for  treason,  while  the  pleadings 
were  in  Latin,  was  required  to  contain  the  word  proditorie ; 
and'  every  indictment  for  felony,  the  word  felonice.  The 
omission  of  these  words  indicated  that  the  offence  was  no  more 
than  a  misdemeanor ;  ^^  for,"  says  Starkie,  "  it  seems  to  be 
clear,  that  no  offence,  as  described  in  any  indictment,  can 
amount  to  more  than  a  misdemeanor,  if  it  be  not  laid  to  have 
been  committed  either  proditorie  or  fdoniceJ^^  And  these 
distinctions  are  continued,  at  least  as  to  common-law  offences, 
down  to  the  present  day  and  in  this  country.  The  indictment 
for  treason  alleges,  that  the  act  was  committed  traitorov^ly  ; 
the  indictment  for  felony,  that  it  was  done  fehrdomly  ;  and, 
where  neither  of  these  words  is  used,  the  offence  is  no  more 
than  a  misdemeanor.^ 

§  535.  New  Felony  by  Statute  —  "Feloniously,"  continued. — 

But  where  a  new  felony  is  created  by  a  statute,  or  an  act  which 
was  before  a  misdemeanor  is  elevated  to  this  higher  degree, 
yet  the  statute  does  not  use  the  word  "  feloniously,"  there  is 
a  difference  of  judicial  opinion  whether  the  word  must  be  put 

1  Crim.  Law,  I.  §  814^19,  846,  847,  ring  to  Staiinf.  96  a ;  2  Hawk.  P.  C. 

887,  and  Tarious  other  places ;    ante,  c.  25,  §  56. 

{  14,  20.  '1  Stark.  Crim.  Pi.  2d  ed.  75 ;  aQd 

*  1  Stark.  Crim.  PI.  2d  ed.  74,  refer-  see  the  authorities  dted  to  the  next 

f  section. 
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into  the  indictment.  In  some  of  our  States,  the  courts  hold 
that  it  must  be,  even  in  such  a  case.^  On  the  other  hand, 
there  are  States  in  which  it  has  been  held  sufBcient  to  follow 
the  words  of  the  statute  in  these  cases  ;  and,  if  it  does  not  use 
the  word  "  feloniously,*'  the  indictment  need  not,  though  the 
combined  statute  law  makes  the  offence  a  felony.^  In  Arkansas 
it  has  been  laid  down,  that  the  question,  where  the  statute  does 
not  use  the  word,  depends  upon  the  nature  of  the  case;  in 
some  cases,  the  act  should  be  alleged  to  have  been  done 
"  feloniously  "  ;  in  others,  it  need  not  be.^ 

§  536.    Continued  —  Statute    regulating    the    Indictments  — 

Where  a  statute  raised  a  common-law  misdemeanor  to  a 
felony,  and  declared,  that  ^^  all  indictments  for  offences  enumer- 
ated in  this  act,  which  are  offences  at  common  law,  shall  be 
good,  if  the  offence  be  described  or  charged  according  to  com- 
mon law,  or  according  to  this  statute,"  an  indictment  which 
did  not  use  the  word  "  feloniously  "  was  held  to  be  suflScient.* 
But  where  an  act  which  was  not  a  common-law  offence  was 
made  a  felony,  the  court  held,  that,  notwithstanding  this  pro- 
vision regarding  the  indictment,  it  must  be  charged  to  have 
been  committed  "  feloniously,"  or  the  indictment  will  not  be 
sustained.^ 

^  Jane  v.  The  State,  8  Misso.  61;  A  crime  may  be  the  result  of  wick- 

The  State  v.  Gilbert,  24  Misso.  880;  edness,  or   malice,  and   at  the  same 

The  State  v,  Mordock,  9  Misso.  730 ;  time  may  not  have  been  committed 

Williams  v.  The  State,  8  Humph.  585 ;  with  a  felonious  intent"    p.  404. 

Mears  v.  Commonwealth,  2  Giant,  Pa.  >  The  State  v.  Eldridge,  7  £ng.  608, 

885 ;   Cain   v.  The   State,  18  Texas,  610,  Johnson,  C.  J.  observing,  among 

887 ;  Bowler  v.  The  State,  41  Missis,  other  things  :  "  In  all  cases  of  felonies 

570.    In  Jane  v.  The  State,  supra,  the  at  common  law,  and  some  also  by  stat- 

Court  observed  :  "  There  is  no  propo-  ute,  the  felonious  intent  is  deemed  an 

sition  more  clear  in  law,  than  that  in  essential  ingredient  in  constituting  the 

all  indictments  for  felony  the  indict-  offence,  and  hence  the  indictment  will 

ment  must  charge  the  act  to  have  been  be  defective  even  after  verdict,  imless 

done  feloniously,  or  with  a  felonious  the  intent  is  averred." 

intent."  4  Peek  ».  The  State,  2  Humph.  78. 

2  Millar   v.   People,  2  Scam.  288 ;  The  same  is  held  under  a  similar  stat- 

Quigley  v.  People,  2  Scam.  801 ;  Jane  ute  in  Alabama.    Beasley  v.  The  State, 

V.  Commonwealth,  8  Met.  Ky.  18;  Peo-  18  Ala.  585;  The  State  ».  Absence,  4 

pie  V.  Olivera,  7  Cal.  403.    In  this  case.  Port.  897 ;    Butler  v.  The  State,  22 

Murray,  C.  J.  dissenting,   said :   "  In  Ala.  48. 

my  opinion,  it  would   be   impossible  &  Williams  v.  The  State,  8  Humph, 

to.  allege  felony  without  the  word  felo-  585.    The  statutory  crime  in  this  case 

nimis,  as  it  is  necessary  to  show  the  was  as  follows :   "  §  58.  Any  person 

intent  with  which  the  act  was  done,  who  shall  be  guilty  of  committing  an 
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§  537.  Misdemeanor — "Feloniously"  as  Surplusage. — There  is 

some  authority  to  the  effect,  that,  if  an  indictment  sets  out  the 
act  to  have  been  feloniously  done,  in  the  ordinary  form  of  in- 
dictments for  felony,  yet  alleges  only  such  facts  as  constitute 
a  misdemeanor,  the  word  ^^  feloniously  "  cannot  be  rejected  as 
surplusage,  but  the  indictment  is  bad.^  On  the  other  hand, 
there  appears  also  to  be  authority  the  other  way ;  *^  and,  indeed, 
the  doctrine  which  rejects  the  word  ^'  feloniously  "  as  surplus- 
age, and  holds  the  indictment  to  be  good,  is  to  be  preferred.^ 

V.  The  Information   to  guide   the  (hurt  in  pronouncing  the 

Sentence. 

§  538.  General  Proposition.  —  Looking  at  this  question  as  one 
of  reason,  of  judicial  authority,  and  of  constitutional  guaranty, 
we  have  already  seen,^  that  whatever  enters  into  the  legal  ele- 
ment out  of  which  the  punishment  springs,  must  be  set  down 
in  the  indictment.    We  there  took  into  our  view  chiefly  the 

assault  and  battery  upon  any  female,  stack  of  hay  "  against  the  form  of  the 

with  intent,  and  against  her  will,  to  act  of  Assembly/'  &c.    The  jury  ren- 

have   unlawful,   carnal   knowledge  of  dered  the  verdict,  that  he  did  "feloni- 

such   female,  shall,"  &c.    An   earlier  ously,  unlawfully,"  &c.,  bum  said  stack 

section  of  the  same  enactment  provided,  of  hay.    And  it  was  held,  that,  as  the 

that  **  all  the  offences  enumerated  in  offence  was  not  a  felony,  no  valid  judg- 

this  act  are  felonies."    Said  Green,  J. :  ment  could  be  pronounced  on  such  an 

"  We  have  been  referred  to  §  72  of  the  indictment  and  verdict.    Black  v.  The 

act    above    recited    providing,"    &c..  State,  2  Md.  876. 

the  same  as  quoted  in  the  text.    "  The  ^  In  Pennsylvania  an  indictment  for 

offence  created  by  the  68d  section  of  the  misdemeanor  of  an  attempt  to  com- 

the  act  does  not  exist  at  common  law.  mit  burglary,  charging  that  "  A,  with 

An  assault  and  battery,  with  intent  to  an  axe,  the  dwelling-house  of  one  B,  in 

commit  a  rape,  was  only  an  assault  the  night  time,  feloniously  and  burgla- 

and  battery  at  common  law,  and  might  rioasly  did  break,  and  with  the  intent 

or  might  not  be  charged  with  the  ag-  with  said  axe  to  open  and  enter,  and 

gravating  circumstance.    The  offence  the  goods  and  chattels  of  the  said  B, 

of  an  assault  and  battery  with  intent  in  the  said  dwelling-house  being,  feloni- 

to  ravish,  created  by  the  68d  section  of  ously  and  burglariously  to  steal  and 

the  act,  is  wholly  difl^ent."    p.  596.  carry  away,  but  the  said  A  did  then  and 

It  was  therefore  held,  that  the  indict-  there  fail  in  the  perpetration  of  said 

ment  which    charged    the  assault  to  offence,"  &c.,  was  held  to  be  sufficient, 

have  been  made  with  intent  feloniously  Hackett  v:  Commonwealth,  8  Harris, 

to  ravish  the  prosecutor,  was  not  good ;  Pa.  96.    And  see  Mears  v.  Common- 

the  charge  should  have  been,  that  the  wealth,  2  Grant,  Pa.  886,  where  this 

assault  was  felonious.  form  was  held  to  be  essential. 

1  Thus,  in  Maryland,  an  indictment  '  Grim.  Law,  I.  §  819,  where  many 

charged,  that  the  traverser  **  felonious-  more  authorities  are  exhibited, 

ly,  unlawAiUy,"  &c.,  did  bum  a  certain  ^  Ante,  §  77  et  seq. 

829 


§  541  INDICTHENT  AND  ITS  INCIDENTS.  [BOOK  V. 

rights  of  the  prisoner.  But  we  are  here  reminded  that  it  is 
doing  a  wrong  to  the  judge  to  call  upon  him  to  pass  a  sentence 
based,  in  full  or  in  part,  upon  some  intangible  thing  which 
does  not  appear  in  the  record  before  him,  —  that  is,  when  he  is 
to  pronounce  the  judgment  of  the  law,  instead  of  exercising  a 
judicial  discretion  of  his  own. 

§  539.  other  Views.  —  Moreover,  the  public  safety  requires 
that  whatever  is  to  guide  the  court  in  pronouncing  the  judgment 
of  the  law  shall  distinctly  appear  in  allegation.  If  it  does  not, 
no  decision  can  be  a  precedent  for  another,  and  the  law  will 
cease  to  be  a  system  of  known  authority,  but  the  prejudices  of 
the  particular  men  who  hold  the  office  of  judge,  and  not  estab- 
lished rule,  will  determine  the  destinies  of  those  who  are  ac- 
cused of  crime.  Out  of  a  beginning  like  this  may  even  flow  the 
swollen  stream  of  a  despotism  which  will  sweep  away  all  law. 

§  540.  AUegation    of   Value — Arson  —  Malicious    Mischief  — 

But  to  return  to  the  proposition  that  the  indictment  must,  in 
order  to  inform  the  court  what  punishment  to  inflict,  contain 
an  averment  of  every  particular  thing  which  enters  into  the 
punishment :  it  was  held  in  Illinois,  that,  in  arson,  the  value  of 
tlie  property  burned  must  be  alleged ;  Wilson,  C.  J.  observing : 
^'  This  would  probably  be  unnecessary  at  common  law,  as  a 
fine  formed  no  part  of  the  punishment  for  the  offence.  The 
statute,  however,  under  which  the  indictment  is  found,  has 
changed  the  common  law  in  this  respect ;  a  fine,  equal  in  value 
to  the  property  burned,  is  imposed  as  part  of  the  punishment 
for  the  ofience."  ^  So,  in  Alabama,  the  indictment  for  malicious 
mischief  alleges  the  value  of  the  property  injured ;  because, 
says  the  court,  the  statute  provides  that  the  offender  shall,  on 
conviction,  '^  be  fined  in  such  sum  as  the  jury  trying  the  same 
shall  assess,  not  exceeding  four  fifths  of  the  value  of  the  prop- 
erty injured  or  destroyed."^ 

§  541.  Value,  contixiued — Larceny. —  On  the  same  principle, 

where,  in  Texas,  the  defendant  was  indicted  *for  stealing  a 
horse,  the  court  held  the  indictment  good,  though  it  contained 
no  allegation  of  value ;  because,  by  the  statute,  value  did  not 
enter  in  any  degree  into  the  punishment.  Said  Roberts,  J. : 
^^  The  rule  laid  down  by  East,  Hale,  and  Blackstone  is,  that  the 

1  Clark  V.  People,  1  Scam.  117.  >  The  State  v.  Garner,  8  Port.  447. 
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value  of  the  property  must  be  stated  in  the  indictment,  and 
the  reason  invariably  given  for  it  is,  to  distinguish  between 
grand  and  petit  larceny.  That  reason  does  not  apply  in  this 
case."  ^  If,  in  other  words,  a  statute  makes  the  stealing  of  a 
particular  thing  a  felony  without  reference  to  its  value,  then 
the  value  need  not  be  alleged  in  the  indictment ;  ^  but  it  must 
be  alleged  wherever  it  is  an  element  to  be  considered  by  the 
court  in  determining  the  punishment,  and  it  is  immaterial 
whether  the  particular  crime  is  larceny  or  any  other  crime.^ 

§  542.  Negleot  of  Carrier  caiudiig  Death  of  Pasaenger.  —  An- 
other illustration  of  the '  doctrine  is  as  follows.  A  statute  im- 
posed a  fine  on  any  common  carrier  by  whose  negligence  the 
life  of  a  passenger  is  lost,  "  to  be  recovered  by  indictment  to 
the  use  of  the  executor  or  administrator  of  the  deceased  person, 
for  the  benefit  of  his  widow  and  heirs."  And  it  was  held  not 
to  be  sufficient,  in  an  indictment  under  the  statute,  simply  to 
set  out  the  name  and  appointment  of  an  administrator ;  but 
the  pleader  should  go  further,  and,  in  the  words  of  Dewey,  J. 
^'  allege,  as  a  distinct  affirmative  averment,  that  the  deceased 
has  left  a  widow  and  child,  or  one  of  these  only,  as  the  case 
may  be  ;  and,  if  no  widow  and  child,  then  it  should  be  alleged, 
that  the  deceased  left  heirs  at  law,  for  whose  benefit  the  execu- 
tor or  administrator  is  to  recover  the  amount  of  the  fine."  ^ 
These  are  but  illustrations  of  the  doctrine.^ 

VI.   The  Statement  of  Facts  which  will  enable  the  Prisoner  to 
plead  the  Proceeding  in  Bar  of  a  Svhsequent  Indictment. 

§  543.  The  General  Doctxiiie.  —  We  have  already  seen,  that, 
according  to  the  books,  this  is  one  of  the  objects  to  be  secured 
by  the  allegation.^    This  rule  of  the  indictment  grows  out  of 

1  Lopez  V.  The  State,  20  Texas,  780,  the  minds  of  the  judges  as  should  give 

781.    And  see  post,  |  667.  the  decision  weight  against  the  doctrine 

*  Sheppard  v.  The   State,  42   AU.  of  the  text. 
681 ;  The  State  v.  Daniels,  82  Misso.        '  Rex  v.  Forsyth,  Russ.  &  Ry.  274. 
658.    The  case  of  Davis  v.  The  State,        ^  Commonwealth  v.  Eastern   Rail- 

40  Ga.  229,  is  not  harmonious  with  this  road,  5  Gray,  473,  474. 
doctrine,  if,  as  I  infer,  the  punishment        ^  For   other  illustrations,  see  ante, 

did  not  depend  upon  value.     Still  I  §  77  et  seq. 

cannot  see  that,  even  then,  there  was        ^  Ante,  §   507;    Commonwealth  v. 

such  an  apprehension  of  the  point  in  Ferrigo,  8  Met.  Ky.  5. 
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the  broader  doctrine  already  nientioned,^  that  the  law  should 
be  so  administered  as  to  render  every  right  of  the  prisoner 
practically  available  to  him.  There  are  many  cases  in  which 
the  judges  have  adverted  to  the  consideration  thus  stated  in 
our  sub-title ;  and  plainly  it  should  not  be  left  out  of  mind. 
But  it  is  always  admissible,  as  we  shall  see  in  the  proper  place, 
for  a  person  who  would  plead  a  former  jeopardy  to  bring  for- 
ward extrinsic  evidence  of  the  identity  of  the  two  offences 
charged ;  therefore  this  consideration  can  hardly  be  a  leading 
one  respecting  the  framework  of  the  indictment.  The  promi- 
nence which  is  given  it,  in  many  places  in  the  books  of  our 
law,  rather  than  its  intrinsic  importance,  justifies  the  position 
it  assumes  on  these  pages. 

§  644.  The  Twridor  Pxincipla  —  At  the  same  time,  when  we 
expand  this  doctrine  into  the  wider  one,  that  the  prisoner 
should  not  be  compelled  to  forego  any  rights  by  reason  of  in- 
sufficient allegation,  it  becomes,  as  we  have  just  seen,  funda- 
mental doctrine  in  the  law  of  criminal  procedure. 

VII.  The  Difference  in  the  Allegation^  tohere  a  Particular  Thing 
is  knotvn  to  the  Chrand  Jury,  and  where  it  is  unknotim. 

§  646.  General  View. — The  doctrine  to  be  discussed  under 
this  sub-title  is,  like  that  of  the  last,  in  its  nature  fragmentary. 
The  broader  doctrine  was  brought  to  view  in  a  previous  chap- 
ter,^ wherein  we  considered  how  the  allegation  bends  to  the 
force  of  necessity.  Now,  the  law  would  be  very  unwise  should 
it  attempt  to  require  of  the  pleader  allegations  which,  in  the 
circumstances  of  the  particular  case,  it  would  be  either  prac- 
tically impossible  or  unreasonably  difficult  for  him  to  make. 
It  is  therefore  a  general  doctrine,  that  facts  which  are  not 
within  the  knowledge  of  the  grand  jury,  after  hearing  such 
evidence  as  the  law  deems  sufficient,  need  not  be  set  out  in  the 
indictment. 

§646.  Name  Unknown:  — 

Form  of  the  AUegatdon.  —  A  frequent  illustration  of  this  prop- 
osition occurs  in  those  cases  wherein,  by  the  ordinary  rules  of 
criminal  pleading,  the  indictment  should  contain  the  name 

1  Ante,  §  118  et  seq.  '  Ante,  §  498  et  seq. 
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of  some  third  person,  yet  the  witnesses  do  not  know  the  name ; 
in  such  instances,  as  already  observed,^  the  name  need  not  be 
mentioned ;  but,  since  it  must  have  been  given  if  it  had  not 
been  for  this  special  fact,  the  existence  of  this  fact  must  be 
stated.  The  usual  form  in  these  cases  is :  "a  certain  person 
whose  name  is  to  the  jurors  unknown,"  or,  ^^  a  certain  per- 
son or  persons  to  the  jurors  aforesaid  unknown."  ^ 

§  547.  Whether   this    Form    always    AdmiBfllble.  —  We    have 

seen,^  that  not  every  allegation  in  an  indictment  is  of  the  sort 
which  it  is  admissible  to  omit,  on  affirming  the  fact  to  be  un- 
known to  the  grand  jury.  There  are  things  which  must  be 
alleged,  or  it  is  of  no  avail  to  find  the  indictment.  Thus,  if 
the  substance  of  the  charge  is  not  given,  the  indictment  will 
not  be  rendered  good  by  the  allegation  that  it  is  to  the  jurors 
unknown.^  And  it  appears  to  be  adjudged  that  there  are 
circumstances  in  which  even  the  allegation  of  a  name,  or  at 
least  some  description  of  the  person,  comes  within  this  rule. 
Thus,  in  Alabama,  while  the  former  laws  of  slavery  prevailed, 
a  statute  having  made  it  an  offence  to  trade  with  a  slave  without 
a  permit  frqm  the  master  or  overseer,  specifying  the  articles 
which  the  slave  might  buy  or  sell,  there  was  an  indictment 
found  against  a  defendant  for  selling,  contrary  to  the  statute, 
a  gill  of  whiskey  '^  to  a  slave  whose  name  is  to  the  jurors  un- 
known." The  indictment  was  held,  on  demurrer,  to  be  insuf- 
ficient ;  because,  as  the  defence  might  consist  in  showing  a 
permit,  the  defendant  had  no  such  notice  given  him  in  the 

^  Ante,  §  496.  "  The  ground  of  this  exception  is,  that 

2  1  Stark.  Crim.  PI.  2d  ed.  188;  1  the  phrase,  'whose  name  is  nnknown/ 

Chit  Crim.  Law,  212 ;  Beg.  v.  Camp-  is  equiralent  to  the  allegation, '  that  his 

bell,  1  Car.  &  K.  82 ;  Rex  v.  Clark,  name  is  nnknown  to  the  whole  world, 

Buss.  &  By.  868 ;  Bex  v.  Smith,  6  Car.  and  that  consequently  he  has  no  name, 

&  P.  161.    "An  indictment  of  murder,  nor  even  an  existence.'   We  are  not  in- 

de  qmdam  ignoto,  or   of    stealing  the  clined  to  adopt  this  construction.    The 

goods  eujusdam  ignoti,  is  good,  where  attorney  for  the  State  haring  made  and 

the   person    killed   or  robbed  is  an-  filed  this  information,  the  terms  used  in 

known."    Plow.  86;   lb.  129;   Bush-  that  pleading,  namely,  'whose  name 

ton's  Case,  2  Leon.  121.    In  one  case,  is  unknown,'  evidently  intend  that  the 

the  words  in  an  information  for  an  as-  name  of  the  boy  was  '  unknown '  to  the 

sauU  were,  that  the  defendant  did  beat,  pleader,  and  nothing  more."    Brooster 

&c.,  "a  certain  boy  whose  name  is  un-  v.  The  State,  16  Ind.  190. 

known,"  contrary,  &c. ;  and  they  were  *  Ante,  §  498. 

held  to  be  snfBcient  Said  Dayison,  J. :  *  Wallace  v.  People,  27  Bl.  46. 
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allegation  as  would  make  this  defence  available.^  Here  it  was 
plainly  in  the  power  of  the  pleader  to  introduce  some  further 
description  qf  the  slave,  thus  making  some  intimation  to  the 
defendant  of  what  one  was  meant,  if  there  were  really  before 
the  grand  jury  witnesses  who  had  .properly  identified  the 
o£fence.  But  in  another  case,  under  a  municipal  ordinance 
similar  in  terms  to  this  statute,  the  complainant  described  the 
slaves  as  ^^  sundry  slaves,  the  names  and  owners  of  whom  are 
totally  unknown  to  the  plaintiff;  to  wit,  one  black  boy  about 
twenty  years  of  age,  and  one  yellow  boy,  stout  and  heavy  " ; 
and  it  was  held,  on  demurrer,  to  be  sufficient.  Whether  an 
indictment  in  these  terms  would  have  been  sufficient  also,  the 
case  does  not  disclose.^  And  there*  are  decisions  in  other 
States  not  quite  in  harmony  with  the  earlier  Alabama  case ; 
which,  however,  is  evidently  sound  in  principle.^ 

^  Francois  v.  The  State,  20  Ala.  88.  indictment  as    materiallj  to   abridge 

Goldthwaite,  J.  added :    "  We  would  the  ability  of  the  defendant  to  prepare 

not,  however,  be  understood  as  decid-  his  defence,  we  hold  that  it  could  not 

ing,  that  it  was  absolutely  necessary  to  be  so  charged."    p.  85. 
describe  the  slAve,  in  indictments  for       '"^  Eberlin  v.  Mayor  of  Mobile,  80  AJa. 

this  ofience,  by  his  name.    That  is  but  648. 

one  mode  of  description,  and  any  other       '  Thus,  an   indictment   under   the 

which  would  afford  to  the  defendant  Tennessee  statute  for  giving  liquor  to 

information  as  to  the  particular  slave  to  a  slave  without  the  consent  of  the 

which  the  charge  referred,  we  are  in-  owner,  describing  the  slave  as  "  a  cer- 

dined    to  think  would  be   sufficient,  tain  slave,  name  unknown,  and  the 

Neither  do  we  deny,  that,  in  some  cases,  name  of  the  owner  of  said  slave  un- 

where  the  means  with  which,  or  the  known,"  was  held  to  be  good.    The 

person  on  or  by  whom,  an  offence  is  State  v.  Harris,  2  Snead,  224.    So,  in 

committed,  are  unknown  to  the  jurors,  Missouri,  under    a   like    statute,  the 

it  may  not  be  so  charged  in  the  indict-  words  were,  "  a  certain  slave,  the  name 

ment.    If  the  trading  with  a  slave  was  of  which  slave,  and  the  name  of  the 

an  offence  without  any  other  constitu-  owner  or  master  or  overseer  of  which 

ent,  we  see  no  reason  why  the  indict-  said  slave,  are  to  the  jurors  unknown  " ; 

ment  might  not  allege  his  name  as  and  they  were  held  to  be  sufficient 

unknown  to  the  jurors,  if  such  was  the  The  State  v,  Guyott,  26  Misso.  62. 

&ct,  without  in  the  slightest  degree  The  Alabama  case  seems  not  to  have 

impairing  the  ability  of  the  accused  to  been  before  the  court  in  either  of  these 

defend ;    and  we  can  suppose  many  two  cases ;   but,  in  the  former  of  the 

cases  in  which  this  can  be  done,  with-  two,  the  defendant  relied  upon  deci- 

out  infringing  on  the  rule  which  we  sions  in  Kentucky  and  South  Carolina ; 

have  referred  to,  and  on  which  our  namely,  Commonwealth  t\  Cook,  18  B. 

decision  is   based.     When,  however,  Monr.  149,  and  The  State  v.  Schroder, 

this  rule  would  be  invaded,  and  the  8  Hill,  S.  C.  61.    It  may  be  observed, 

effect  of  alleging  a  constituent  of  the  however,  that  the  words  wliich  were 

offence  in  this  form  would  be  to  create  thus  held  sufficient  in  Tennessee  and 

such  a  degree  of  uncertainty  in  the  in  Missouri,  are   somewhat   stronger 
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§  548.    Continued  —  Sale   of   Idquon  —  Assault  —  Murder.  — 

On  the  other  hand,  in  an  ordinary  case  of  selling  intoxicating 
liquor  without  a  license,  where  the  license  is  a  general  one, 
coming  from  public  authority,  and  not  from  the  owner  of  a 
particular  human  being  to  whom  the  sale  is  in  tlie  individual 
instance  made,  such  words  of  description  as  were  thus  held  to 
be  insufficient  in  Alabama,  are,  where  the  purchaser  is  un- 
known, adequate.^  Even,  according  to  the  opinions  held  in 
some  tribunals,  it  is  not  necessary  in  these  cases  so  much  as  to 
state  the  name  of  the  purchaser,  though  he  should  be  known ;  ^ 
yet  the  general  doctrine  is,  that,  if  the  purchaser  is  known, 
his  name  must  be  set  down  in  the  allegation.  In  indictments 
for  assault,^  for  felonious  homicides,^  and  the  like,  the  person 
injured  or  killed  may  be  mentioned  as  unknown,  if  such  is 
the  fact.  * 

§  549.  "Where  Grand  Jnry  might  learn  the  Name,  but  did  not  — 

In  these  cases,  suppose  it  tui^s  out  on  the  evidence  that  the 
grand  jury  were  wilfully  ignorant,  and  might  have  known  the 
name  if  they  had  chosen ;  then,  the  reason  on  which  this  form 
of  the  allegation  is  allowed,  failing,  the  allegation  itself  wiU  be 
held  on  the  trial  to  be  insufficient,  or  to  be  insufficiently  sus- 
tained by  the  proofs  adduced.  As  observed  in  an  English  case, 
"  The  want  of  description  is  only  excused  when  the  name  can- 
not be  known."  ^  In  other  words,  since  the  doctrine  which 
allows  this  form  of  the  allegation  rests  on  necessity,^  it  can  be 
sustained  no  further  than  its  foundation  extends.   If  the  grand 

than  those  which  iirere  held  inauffident  190,   as  to  which   see   ante,  §  297, 

in  Alabama.  note. 

1  TheSutei;.Bryant,14Misso.840;  *  Reed  v.  The  State,  16  Ark.  499; 

Blodget  u.  The  State,  8  Ind.  408.    Thus,  Reg.  v,  CampbeU,  1  Car.  &  K.  82; 

a  compUint  was  held  to  be  sufficient,  Keg.  v.  Stroud,  2  Moody,  270,  1  Car. 

where  the  purchaser  was  described  as  &  K.  187 ;  ante,  §  546,  note, 

"some  person  of  Ljmn,  whose  name  *  Reg*  »•  Stroud,  2  Moody,  270.    In 

is  unknown    to    your   complainant"  the  report  of  this  case  given  1  Car.  & 

Commonwealth  v.  Hitchings,  6  Gray,  K.  187, 188,  the  expression  is  slightly 

482.    But  an  indictment  for  retailing  different;  namely, —  " Their  lordships 

spirituous  liquors  to  "  dirers  persons  "  being  of  opinion,  that,  in  order  to  sus- 

is  bad;  it  should  either  mention  their  tain  a  count  for  the  murder  of  a  child 

names,  or    allege  that  they  are  un-  whose  name  is  to  the  jurors  unknown, 

known.    The  State  v.  Stucky,  2  Blackf.  there  must  be  evidence  showing  that 

289.  the  name  could  not  reasonably  have 

•  People  V.  Adams,  17  Wend.  475.  been  supposed  to  be  known   to    the 

.    Brooster  v.  The   State,  15  Ind.  grand  j.ury." 

•  Ante,  f  498,  495. 
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lury  could  readily  inform  itself  of  the  name,  but  would  not, 
there  is  no  higher  reason  for  omitting  the  usual  allegation, 
than  if  it  knew  the  name  and  chose  not  to  allege  it.  Thus, 
where  an  indictment  for  selling  spirituous  liquor  without 
license  averred,  that  the  sale  was  made  to  a  person  whose  name 
was  to  the  jurors  unknown  ;  and,  on  the  trial,  one  witness  only 
was  examined,  and  he  said  he  knew  the  name  of  the  purchaser, 
and  should  have  disclosed  it  to  the  grand  jury  had  he  been 
asked,  but  he  was  not ;  the  court  refused  to  sustain  a  verdict 
rendered  on  this  indictment  and  this  evidence.  Said  Black- 
ford, J. :  ''  This  indictment  would  not  have  been  sustained  had 
the  evidence  on  the  trial  shown  that  the  name  of  the  third 
party  was  known  to  the  grand  jury  when  the  indictment  was 
found.^  We  are  of  opinion  also,  that  it  ought  not  to  be  sus- 
tained in  the  present  case,  where  the  name  might  have  been 
ascertained  by  the  grand  jury  if  they  had  made  the  proper 
inquiry  of  the  witness  whom  they  were  examining."  ^ 

§550.      Continued  — Peculiar    Doctrine   in   MaBsachui^ettB. — 

Contrary  to  the  doctrine  of  the  last  section,  the  Massachusetts 
court  has  held,  that,  since  there  is  no  variance  between  the 
allegation  and  proof  where  an  indictment  charges  a  name  to 
be  unknown  to  the  grand  jurors,  and  the  evidence  shows  that 
they  might  have  known  had  they  chosen  to  ask  the  witness, 
therefore  this  allegation  is  good,  even  in  such  a  case.  And,  it 
was  observed,  "  it  is  no  part  of  the  duty  of  the  jury  of  trials 
to  judge  what  the  grand  jury  could  or  ought  to  have  known, 
and  make  that  the  test  of  what  they  did  know,  and  thus  create 

1  Beferring  to  Bex  v.  Walker,  8  referring  here  to  Rex  v.  Bobingon,  Holt 
Camp.  264  and  note.  N.  P.  596.    In  this  case,  Richards,  C. 

2  Blodget  v.  The  State,  8  Ind.  408,  B.  said :  **  The  owners,  it  appears,  are 
404.  Chitty  sajs  on  this  subject:  known;  but  the  evidence  is  defectire 
"  Where  the  parties'  names  may  be  on  this  point.  How  can  I  say  that  the 
ascertained  on  inquiry,  it  seems  they  owners  are  unknown  ?  I  remember  a 
must  be  named ;  and,  where  property  case  at  Chester  before  Lord  Kenyon, 
was  stated  in  one  count  to  belong  to  where  the  property  was  laid  as  belong- 
certain  persons,  naming  them  specifi-  ing  to  a  person  unknown;  but,  upon 
cally,  but  in  another  count  to  belong  the  trial,  it  was  clear  that  the  owner 
to.  persons  unknown,  and  the  prosecu-  was  known,  and  might  easily  have  been 
tor  by  defect  of  evidence  could  not  ascertained  by  the  prosecutor,  Lord 
prove  the  Christian  names  of  the  per-  Eenyon  directed  an  acquittal."  p.  596. 
sons  described  in  the  first  count,  it  was  See  also  Reg.  v,  Campbell,  1  Car.  &  K. 
considered  he  could  not  recover  on  the  82.  And  see  Cheek  v.  The  State,  88 
other  count."    1  Chit.  Crim.  Law,  213,  Ala.  227. 
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a  variance  where  the  indictment  precisely  corresponds  with  the 
fact."  ^  It  is  difficult  to  draw  from  the  cases  in  which  this 
view  is  held,  any  thing  to  bring  into  comparison  with  the 
general  doctrine  as  held  elsewhere  ;  because,  instead  of  meet- 
ing this  general  doctrine  by  counter  argument,  they  simply 
ignore  its  existence,  and  take  the  issue  of  variance  with  no 
antagonist  on  the  other  side. 

§  551.  Name  known  at  the  Trial,  but  not  to  the  Grand  Jury.  — 

If  the  indictment  alleges  the  name  of  the  person  as  unknown, 
and  on  the  trial  the  name  is  disclosed  in  the  evidence,  this 
does  not  work  a  variance,  unless  it  is  also  shown  that  the 
grand  jury  knew  the  name.^  And  suppose  it  appears  that,  in 
another  indictment,  the  same  grand  jury  has  specified  the 
name  ;  as,  for  instance,  on  the  trial  of  an  indictment  for  feloni- 
ously receiving  goods  stolen  by  a  person  alleged  to  be  un- 
known, it  appears  that  the  same  grand  jury  has  found  a  bill 
Imputing  the  principal  felony  to  a  person  known ;  stUl,  the 
fact  of  knowledge  by  the  grand  jury  not  being  otherwise  made 
manifest  in  the  case  wherein  the  name  is  alleged  not  to  b^ 
known,  there  may  be  a  conviction.^    If  it  is  plain  who  the 

1  Commonwealth    v.    Stoddard,    9  is  said,  in  this  last  cited  case,  tliat  he 

Allen-,  280,   288.    This   doctrine   was  can  have  a  bill  of  particulars.     This 

affirmed  in  the  subsequent  case  of  Com-  argument,,  if  it  has  force,  has  too  much 

monwealth  v.  Sherman,  18  Allen,  248.  force.    It  shows,  if  any  thing,  that  the 

Said  Gray,  J. :  "  The  question  is,  not  name  need  not  be  disclosed  though  the 

whether  the  name  might  have  been  grand  jury  have  it  in  possession, 
known,  but  whether  the  allegation  that       ^  Commonwealth  v.  Hill,  11  Cush. 

it  was  not  known  is  sustained  by  proof;  187 ;   White  t*.  People,  ^2  N.  Y.  466 ; 

it  is  a  question,  upon  all  the  evidence.  Hays  v.  The  State,  18  Misso.  246,  where 

'  of  accord  or  Tariahce  between  the  alle-  Birch,  J.  observed :  "  It  is  conceived, 

gation  and  the  proof,  not  of  diligence  that,  in  such  cases,  it  is  neither  made 

or  carelessness  in  making  the  accusa-  out  that  the  grand  jury  found  an  im- 

'  tion."  Now,  if  it  were  admitted  by  proper  indictment,  nor  does  it  involve 
other  courts  that  this  is  the  question,  any  variance  which  would  authorize 
or  any  part  of  it,  those  courts  would,  the  acquittal  or  discharge  of  the  de- 
of  course,  adopt  the  conclusion  to  fendant."  Reaffirmed,  The  State  v. 
which  it  points.  I  never  saw  any  case,  Bryant,  14  Misso.  840. 
except  these  two  Massachusetts  ones,  *  Rex  v.  Bush,  Russ.  &  By.  872; 
in  which  the  question  was  so  put.  The  Commonwealth  v.  Hill,  11  Cush.  187. 
question  elsewhere  is,  as  already  stated  In  the  latter  of  these  cases,  the  indict- 
in  the  text,  whether  the  &cts  disclose  ment  alleging  the  principal  thief  to  be 
a  necessity  justifying  the  grand  jury  unknown,  the  thief  himself  appeared 
in  adopting  this  form  of  the  allegation,  as  a  witness,  and  he  testified  both  that 
whereby  the  prisoner  is  deprived  of  he  stole  the  goods,  and  that  he  was  pres- 
his  ordinary  right  to  have  the  name  ent  as  a  witness,  and  so  stated  to  the 
disclosed  to  him  in  the  indictment.  It  grand  jury,  on  its  investigation  of  the 
VOL.  I.                                          22  887 


§  562  INDICTMENT  AND  ITS  INCIDENTS.  [BOOK  V. 

indiTidual  is,  yet  it  is  uncertain  what  is  the  name,  an  indict- 
ment describing  the  person  as  to  the  jurors  unknown  will  be 
sustained  by  this  evidence.^ 

§  552.  The    Bvidenoe  —  Presumptioiia.  —  Where,  in    these 

cases,  it  is  usually  necessary  to  mention  the  name  of  the  third 
person,  and  the  pleader  excuses  himself  by  alleging  that  the 
name  is  unknown,  the  averment  must  be  proved  to  the  jury, 
the  same  in  the  latter  circumstances  as  in  the  former.^  The 
books  do  not  much  enlighten  us  concerning  the  presumptions 
of  evidence  here,  but  on  principle  the  matter  seems  to  be 
somewhat  as  follows  :  If,  on  the  trial  before  the  petit  jury,  the 
name  appears  to  be  unknown,  then  the  inference  is,  that  it 
was  equally  unknown  to  the  grand  jury.  On  the  other  hand, 
if  the  name  is  disclosed,  the  jury  will  be  justified  in  doubting 
whether  it  was  unknown  to  the  grand  jury,  unless  something 
appears  in  the  course  of  the  evidence  to  remove  the  doubt,  and 
satisfy  their  minds.  In  a  Massachusetts  case,  where  adultery 
was  charged  in  one  count  to  have  been  committed  with  Esther 
'Bradford,  and  in  another  with  a  woman  whose  name  was  not 
known,  Shaw,  C.  J.  described  what  was  done  at  the  trial,  ex- 
pressing the  opinion  of  the  court  that  it  was  correct,  as  follows : 
''  It  was  intended,  we  suppose,  to  say,  that,  if  the  evidence  was 

case  then  being  tried.  To  rebut  this  times  said  that  she  was  his  wife,  and 
evidence  and  thus  prevent  an  acquittal  sometimes  that  she  was  not ;  and  none 
by  reason  of  the  variance,  the  foreman  of  the  witnesses  had  heard  her  called 
of  the  granck  jury  was  called,  and  he  by  any  name.  Erskine,  J.  told  the 
denied  the  presence  of  the  witness  on  jury,  that,  if  they  were  satisfied  the 
the  occasion  mentioned.  Therefore  a  deceased  was  not  the  wife  of  the  prison- 
verdict  was  rendered  against  tlie  de-  er,  and  that  her  name  could  not  be  as- 
fendant,  and  these  proceedings  were  certained  by  any  reasonable  diligence, 
held  to  be  correct.  In  Virginia  it  has  this  description  of  her  was  proper ;  but, 
been  laid  down,  that  a  prisoner  cannot  if  they  should  think  that  the  deceased 
defend  himself  by  presenting  as  a  wit-  was  the  wife  of  the  prisoner,  the  de- 
ness  a  member  of  the  grand  jury,  who  scription  was  bad ;  for,  although  there 
is  ready  to  testify  to  the  diversity  of  was  no  evidence  of  her  Christian  name, 
the  transaction  proved,  and  the  one  she  was  entitled  to  the  surname  of  C, 
for  which  the  indictment  was  found,  as  being  that  of  her  husband.  Reg.  r. 
Loftus  V.  Commonwealth,  8  Grat.  681.  Campbell,  1  Car.  &  K.  82.  To  the 
^  Commonwealth  v.  Tompson,  2  point  that  a  person  cannot  be  described 
Cush.  561.  Thus,  in  England,.  D.  C.  as  unknown,  when  one  name  is  known, 
was  indicted  for  manslaughter,  in  kill-  see  also  Reg.  v.  Stroud,  2  Moody,  270, 
ing  ''a  certain  woman,  whose  name  to  1  Car.  &  K.  187. 
the  jurors  is  unknown."  D.  C.  co-  >  Reed  v.  The  State,  16  Ark.  499; 
habited  with  the  woman,  and  some-  Cameron  v.  The  State,  18  Ark.  712. 
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insufficient  to  establish  the  fact  affirmatively,  to  the  satisfaction 
of  their  minds,  that  the  woman's  name  was  Esther  Bradford, 
they  could  not  so  find  that  fact ;  and,  as  there  was  no  other 
evidence  tending  to  prove  what  her  name  was,  the  jury  would 
be  warranted  in  finding,  that,  if  the  act  was  done  at  all,  it  was 
with  a  woman  whose  name,  not  being  proved,  was  not  known 
to  them  by  any  legal  and  sufficient  evidence,  and  was  there- 
fore unknown."^  We  should  probably  err,  however,  if  we 
were  to  assume,  as  the  doctrine  of  this  case,  that,  in  the  ordi- 
nary circumstances  of  a  trial,  without  reference  to  special 
facts,  the  jury  would  be  justified  in  finding  a  verdict  upon  a 
count  alleging  the  name  to  be  unknown,  whenever  there  was 
a  mere  absence  of  evidence  respecting  the  name.  In  other 
words,  this  averment  must,  as  already  stated,  be  sustained  by 
the  proof,  the  same  as  the  other  averments. 

§  563.   OtJier  Thing%  Unknown :  — 

Bffaimer   of  the   Crime  —  Homicide  —  FoTgery  —  Setting   out 

Written  inatmmentB.  —  The  views  thus  far  given  under  this 
sub-tide  substantially  exhaust  the  subject  of  the  name,  as  con- 
cerns the  legal  principle.  But  the  same  principle  is  to  be 
applied  in  all  the  other  circumstances  in  which  the  same  reason 
prevails.  Thus  an  indictment  for  murder  may  allege,  that  the 
defendant  committed  the  crime,  at  a  place  specified,  ^'  in  some 
way  and  manner,  and  by  some  means,  instruments,  and 
weapons,  to  the  jurors  unknown,"  if  in  fact  the  circumstances 
are  such  as  to  preclude  the  grand  jury  from  stating  the  matter 
with  greater  certainty.^  And  while,  as  a  general  proposition, 
the  indictment  for  forgery  must  contain  a  transcript  of  the 
instrument  forged,^  yet,  if  the  instrument  is  destroyed,  or  is  in 
the  hands  of  the  prisoner,  this  particularity  may  be  dispensed 
with  on  the  fact  being  made  thus  to  appear  in  the  indictment, 
and  the  substance  only  need  be  given.^  The  illustrations  of 
this  principle  are  very  numerous,  but  we  shall  do  best  to 

1  Commonwealth    v.    Tompson,    2  '  Post,  §  669  et  seq. 

Ciuli.  661,  662.    See  Reg.  v.  Thomp-  «  People  v.  Kingslej,  2  Cow.  622; 

SOD,  16  Q.  B.  S32,  4  Eng.  L.  &  Eq.  Wallace  v.  People,  27  lU.  46;  United 

287.  States  v.  Britton,  2  Mason,  464;  Croz- 

'  Commonwealth     v.    Webster,    6  dale  v.  The  State,  1  Head,  189.     See 

Cnsh.  296;  The  State  v.  Williams,  7  post,  §  661. 
Jones,  N.  C.  446. 
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reserve  the  rest  for  consideration  in  connection  with  the  re- 
spective subjects  to  which  they  belong.^ 

VIII.  The  Difference  in  the  Allegation  where  the  Matter  comes 
in  incidentally^  and  where  it  is  the  Svbject  of  a  Direct 
Charge. 

§  554.  The    Distinction    Stated  —  Reoltal  —  Direct   Charge  — 
"  Whereas,"   &a  —  Disobeying   Magistrates'   Order  —  Forgery.  — 

"  It  has  frequently  been  holden,"  says  Starkie,^  "  that  it  is 
insufficient  to  allege  a  material  part  of  the  charge  by  way  of 
recital,  prefacing  it  with  the  words  ^  for  that  whereas,  &c.' ; 
therefore,  where  an  indictment  against  the  defendant  for  hav- 
ing disobeyed  an  order  of  two  magistrates  averred,  that, 
whereas  the  justices  made  an  order,  &c.,  the  indictment  was 
holden  to  be  insufficient,  for  not  directly  averring  that  such  an 
order  was  made ;  for,  without  the  order,  there  could  be  no 
offence.^  But  where  the  matter  laid  under  a  quod  cum  is 
merely  introductory,  the  allegation  will  be  sufficiently  certain. 
Thus,  an  indictment  for  forgery,  which  alleged  quod  cum 
testatum  eodstit  per  quandam  indenturam,  that  J.  *S.  demised, 
&c.,  and  then  averred,  that  the  defendant  falsely  forged  an 
assignment  in  writing  of  that  lease,  setting  out  the  tenor,  was 
holden  to  be  sufficiently  certain."  ^ 

§  555.    Continued  —  Introductory   Averments  —  Substantive 
Averments  —  Non-feasanc»  In   Officer.  —  We    have,  then,   this 

distinction,  namely,  that,  when  the  matter  enters  directly  into 
the  substance  of  the  offence,  it  must  be  averred  by  direct  word ; 
but,  when  it  is  merely  introductory,  or  collateral,  or  stands  as 


}  And  see  the  entire  chapter  hegin-  indictment  comes  to  charge  the  forgery, 

ning  ante,  §  498.  it  charges  It  in  a  particular  manner." 

s  1  Stark.  Crim.  PL  2d  ed.  244,  246.  Starkie  adds,  in  his  text :  "  In  Long's 

*  Rex   V,  Crowhnst,  2  Ld.  Raym.  Case,  6  Co.  122,  hat  see  2  Ld.  Raym. 

1868 ;  Rex  t;.  Whitehead,  1  Salk.  871 ;  1868,  it  was  holden,  that  the  averment, 

2  Hawk.  P.  C.  c.  26,  §  60 ;  4  Co.  42 ;  quod  exonertwit  tormentum  dans  phffam, 

6  Co.  160.  without  sajing  purcussit,  was  insuffl- 

4  Reg.  V.  Goddard,  8  Salk.  171 ;  2  dent;   and,  in  Vaux's  Case,  4  Co.  44, 

Ld.  Rajm.  1194;   2  Stra.  904;  Com.  an   indictment,  alleging  quod  nesctoit 

Dig.  Indictment.    In  Rex  v.  Goddard  potum  /ore  venenatum  bUfit,  was  holden 

it  was  said  by  the  Court :   "  The  quod  to  be  vicious,  for  not  saying  expressly 

cum  is  well  enough,  for  it  is  but  an  in-  venerium  bibiL 
ducement  to  the  ftct;  and,  when  the 
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the  inducement  to  something  else,  the  pleader  is  permitted,  if 
he  chooses,  to  introduce  it  indirectly,  by  the  use  of  such  a 
word  as  whereas.^  Thus,  to  employ  a  further  illustration,  if 
a  constable  is  indicted  for  the  non-feasance  of  not  returning  a 
warrant  which  has  been  put  into  his  hands,  the  indictment 
may  aver,  that,  whereas  the  third  person  whom  it  mentions 
was  convicted  so  and  so,  and  whereas  a  warrant  was  issued, 
and  the  like ;  but,  when  it  comes  directly  to  the  charge,  it 
must  employ  direct  language.^  It  would  be  useless  to  multiply 
iUustrations  of  this  matter. 

§  556.  "  TVhereas  "  diatingiiished  from  a  Partiolple  —  **  Know- 
ing"—  Tampering  with  W^ltness  —  Receiving  Stolen  Gk>ods,  &o. 

—  But  there  is  a  distinction  between  alleging  a  thing  under  a 
whereas^  and  alleging  it  by  the  use  of  a  participle  instead  of  a 
verb ;  for,  ordinarily,  where  the  direct  language  is  required, 
the  participle,  if  it  is  the  appropriate  word  in  the  place  in 
which  it  is  used,  is  sufficient.  For  example,  a  man  by  the 
name  of  Lawley  was  proceeded  against  by  information,  for  the 
misdemeanor  of  having  attempted  to  persuade  a  witness  not 
to  appear  and  give  evidence  against  Crooke,  who  was  under 
indictment  for  forgery.  After  Lawley  had  been  found  guilty 
by  the  jury,  it  was  moved  in  arrest  of  judgment,  "  that,"  says 
the  report,  "  it  was  not  positively  averred  that  Crooke  was 
indicted.  It  was  only  laid',  that  she,  Bcien^  that  Crooke  had 
been  indicted,  and  was  to  be  tried,  did  so  and  so  ;  whereas,  in 
all  criminal  cases,  the  fact  must  be*  positively  alleged,  and  not 
by  inference.  But  the  court  upon  consideration  held  it  was 
well  enough ;  and  that  there  is  no  real  difference  between 
indictments  and  actions,  where  the  gist  of  the  action  must  be 
positively  averred.  Dans  plagam  mortalem^  warrantizando 
vendiditj  receiving  stolen  goods  knowing  them  to  be  stolen,  are 
all  as  loose.  So  is  the  case  of  keeping  a  dog,  knowing  him  to 
be  accustomed  to  bite  sheep."  ^ 

§  557.  "Being,"  &c. — AUeging  Age  —  Stealing  Heiress  — 
Disturbing  the  Peace.  —  In  like  manner,  where  the  Statute  4  & 
5  Phil.  &  M.  c.  8,  against  stealing  an  heiress,  made  it  indict- 

1  1  Chit.  Crim.  Law,  281.  see  Gibeon  v.  Commonwealth,  2  Va. 

>  Reg.  V,  Wyatt,  2  Ld.  Raym.  1189.    Cas.  Ill ;    The    State  v.  Dineen,  10 
*  Rex  V.  Lawlej,  2  Stra.  904.    And    Minn.  407. 
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able  ^^  if  any  person,  <&c.,  above  the  age  of  fourteen,"  &c., 
should  take  the  heiress  away,  a  charge  that  the  defendant, 
"  being  above  the  age  of  fourteen  years,"  did  the  act,  was 
held  to  contain  a  sufficient  averment  of  his  age.^  On  the 
same  principle,  in  Missouri,  an  indictment  which  charged  that 
tlie  defendant  did  wilfully  and  unlawfully  disturb  the  peace 
of  a  neighborhood,  '^  by  then  and  there  cursing  and  swearing, 
and  by  loud  and  abusive  and  indecent  language,"  contrary  to 
the  provisions  of  the  statute,  was  held  to  be  sufficient.^ 

§558.  Participle  in  AUeging    Intent — Adverbe.  —  Where  an 

evil  intent  is  necessary  to  be  alleged,  it  is  commonly  put  in 
this  participial  form,  if  the  propriety  of  language  permits; 
and  it  has  been  held  to  be  sufficient  in  this  form,  though 
inserted  only  in  the  introductory  part  of  the  indictment.'  It 
will  also  occur  to  the  reader,  that  "  feloniously,"  "  traitor- 
ously," and  many  other  words,  of  the  like  sort,  employed  to 
designate  the  intent,*  are  adverbs.  We  may  therefore  con- 
clude, that,  even  where  the  direct  averment  is  required,  there 
is  no  particular  part  of  speech  in  which  it  must  be  made. 

IX.  The  Different  Forms  of  setting  out  Written  Instruments 

and  Words  spoken, 

§  559.  Tenor — Substance  —  "VThat  Words  indicate  the  Tenor. 

—  There  are  two  ways  in  which  written  words  are  set  out  in 
indictments ;  the  one  is,  according  to  their  substance  or  gen- 
eral meaning ;  the  other,  according  to  their  tenor,  or  precise 
recital.  There  are  various  expressions  employed  to  indicate 
the  one  form  or  the  other ;  and  these,  by  usage  and  judicial 
construction,  have  become  a  sort  of  fixed  and  technical  lan- 
guage in  the  law  of  the  indictment.  The  more  exact  word  to 
indicate  the  tenor,  is  the  word  "tenor"  itself;  as,  "to  the 
tenor  following,"  or,  "  according  to  the  tenor  following."  Yet 
there  are  other  terms  which  are  sufficient,  if  employed  instead 
of  these ;  for  example,  " in  these  words "  —  "as  follows " ^  — 

1  Rex  V.  Moor,  2  Mod.  128, 130.  «  Ante,  §  522,  628,  584,  585. 

^  The  Slate  v.  Fogerson,  29  Misso.        ^  Rex  v.  Powell,  1  Leach,  4th  ed.  77, 
416.  2  W.  Bl.  787,  2  East  P.  C.  976. 

s  Rex  V.    Philipps,  6  East,  464,  2 
Smith,  560. 
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"  in  the  words  and  figures  following  "  *  —  "as  follows,  that  is 
to  say."  ^ 

§  560.  "VOliat  Words  Snbfltanoep  not  Tenor. —  There  are  vari- 
ous other  expressions  which  have  been  held  not  to  indicate 
the  tenor,  but  to  denote  in  effect  the  substance  ;  though  they 
do  not  appear  to  be  all,  in  whatever  situation  found,  exact 
equivalents'  for  one  another.  The  following  are  specimens  of 
them :  "  in  manner  and  form  following,  that  is  to  say  "  ^  — 
"  according  to  the  purport  and  effect,  and  in  substance,  among 
other  things,  as  follows,  that  is  to  say"  *  —  "of  the  purport 
and  effect  following,  that  is  to  say  "  * —  "  purport"*^  —  "  sub- 
stance "  7  _  u  effect  following."  8 

§  561.  "When  Indiotment  must  allege  the  Tenor  — How  "vrhen  it 

cannot  —  What  particular  instruments  must  be  set  out  in  one 
of  these  forms,  and  what  may  be  sufficiently  described  in  the 
other,  we  shall  see  when  we  come  to  treat  of  the  several 
offences.  If  it  is  necessary  that  the  tenor  should  be  shown  in 
evidence,  the  indictment  must  profess  to  allege  it ;  or,  in  other 
words,  the  term  "  tenor,"  or  some  equivalent  term,  must  be 
employed ;  and  it  is  not  sufficient,  that,  in  fact,  the  instrument 
is  literally  recited.^  And,  if  the  case  comes  within  any  class 
of  the  exceptions  known  to  the  law ;  as,  that  the  instrument 
is  lost,  or  is  in  the  hands  of  the  defendant,^^  or  the  libel  is  too 
obscene  to  appear  upon  the  records  ;^^  the  particular  fact  which 
excuses  must  be  mentioned,  or  the  indictment  will  still  be 
defective.^^ 

i  1  Chit.  Crim.  Law,  288;    Rex  v.  The  State,  4  Misso.  672;  The  State  v. 

Beare,  1  Ld.  Raym.  414;  Dana  v.  The  Shawley,  6  Hayw.  266. 

State,  2  Ohio  State,  91.  7  Commonwealth  v.  Sweney,  10  S. 

2  Rex  V.  Hart,  1  Leach,  4th  ed.  146,  &  R.  178. 

2  East  P.  C.  978, 1  Doug.  198,  Cowp.  ^  Kex  v.  Beare,  1  Ld.  Rajm.  414. 

229 ;   Rex  v.  Powell,  2  W.  Bl.  787,  1  And  see  1  Chit.  Crim.  Law,  234. 

Leach,  4th  ed.  77.  ^  Commonwealth  v.  Wright,  1  Cush. 

'  Rex  r.  Maj,  1  Leach,  4th  ed.  192.  46 ;  Commonwealth  v.  Tarbox,  1  Cush. 

*  Commonwealth  v.  Wright,  1  Cush.  66 ;  The  State  v.  Twitty,  2  Hawks. 

46.  248;   The  State  v.  Bonney,  84  Maine, 

'  Commonwealth  v.  Tarbox,  1  Cush.  888. 

66;  Tlie  State  v.  Witham,  47  Maine,  ^^  Ante,  §  668;  The  State  v.  Parker, 

166;  Dana  v.  The  SUte,  2  Ohio  State,  1  D.  Chip.  298;  People  v.  Eingsley,  2 

91.  Cow.  622. 

<  Croxdale  v.  The  State,  1  Head,  ^^  Commonwealth  v,  Tarbox,  supra. 

139.    See  as  to  the  distinction  between  ^^  Ante,  §  496. 
"purport"  and  "effect,"  Downing  v. 
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§  562.  Proof  of  Tenor.  —  Where  the  instrument  is  set  out 
according  to  its  tenor,  the  proof  must  be  very  strict,  or  there 
will  be  held  to  be  a  variance.  Thus,  William  for  Wm.  has 
been  adjudged  fatal.^  So  has  "  not "  for  "  nor,"  though  the 
sense  was  not  changed.^  But  where  the  word  in  the  indictment 
was  "  received,'^  and  the  word  in  the  instrument  produced  was 
"  receivd,"  the  last  e  only  being  omitted,  the  difference  was 
held  not  to  constitute  a  variance.  ^^  Mr.  Justice  Gk)uld  said, 
he  considered  it  as  the  same  word,  misspelt,  and  that  there 
was  not  a  possibility  of  mistaking  it  for  any  other  word  in  the 
English  language."  ^  And  where  the  abbreviation  "  Messrs." 
was  employed  in  the  indictment,  and,  on  proof,  the  writing 
was  found  to  contain  the  form  "  Mess*,"  omitting  the  «  r  "  ;  * 
also,  where  "  undertood  "  was  used  for  "  understood  " ;  ^  there 
was  held  to  be  no  variance.  And  Lord  Mansfield  stated  the 
true  distinction  ^  to  be,  ^^  that,  where  the  omission  or  addition 
of  a  letter  does  not  change  the  word  so  as  to  make  it  another 
word,  the  variance  is  not  material."'^  Some  other  matter 
which  might  seem  to  belong  in  this  connection  will  be  found 
distributed  in  more  appropriate  places. 

§  563.  Oral  Language.  —  What  has  been  said  in  the  foregoing 
sections  of  this  sub-title  applies,  in  a  general  way,  to  the  set- 
ting out,  in  the  indictment,  of  oral  language.  But  particular 
points  will  best  be  seidn  in  connection  with  our  discussions  of 
the  particular  offences  which  can  be  committed  by  words 
spoken. 

X.    Tlie  Form  of  the  Allegation  where  the  Words  were  written 

or  spoken  in  a  Foreign  Langyuge. 

§  564.  Original  —  Translation  —  Form. —  If  tlie  law  requires 

the  tenor  of  a  written  instrument  to  be  set  out,  and  the  instru- 
ment is  in  a  foreign  language,  the  course  is,  to  give,  in  the  first 

1  1  Chit.  Crim.  Law,  236,  referring  •  Rex  v.  Beech,  Cowp.  229, 1  Doug, 

to  8  Stark.  Ev.  App.  p.  869.  194,  Lofft,  786,  1  T.  R.  237,  not©,  1 

3  Reg.   V.   Drake,  Holt,  847-862,  2  Leach,  4th  ed.  183. 

Salk.  660,  8  Salk.  224,  11  Mod.  78.  6  Taken,  he  says,  in  Reg.  v.  Drake, 

3  Rex  v.  Hart,  1  Leach,  4th  ed.  146,  2  Salk.  660. 

2  East  P.  C.  978.  ?  Rex    v.  Beech,  supra,  p.   184  of 

^  Oldfleld's   Case,  2   Russ.   Crimes,  Leach. 
Grea.  ed.  876. 
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place,  an  exact  copy  of  the  original ;  then  to  follow  it  with  an 
English  translation.  Thus  :  •  ^'  of  the  tenor  following  [here 
insert  the  copy  of  the  original,  in  the  original  language].  And 
which,  being  translated  into  the  English  language,  is  as  follows." 
The  original,  without  the  translation,  is  not  sufficient ;  neither 
is  the  translation  without  the  original.^  And  plainly  if  the 
words  as  translated  do*  not  sustain  the  charge  in  the  indict- 
ment, it  must  fail  though  the  words  in  the  original  should  be 
sufficient.^ 

§  565.  Tenor  —  Substance. — It  is  to  be  borne  in  mind  that 
the  doctrine  of  the  last  section  refers  merely  to  those  cases  in 
which  the  law  requires  the  tenor  of  the  words  or  instrument 
to  be  set  out.  Where  only  the  substance  is  necessary,  no 
principle  occurs  to  the  writer  requiring  any  of  the  foreign 
forms  of  the  expression  to  be  given.  The  tenor  of  a  discourse 
in  a  foreign  language  could  not  be  given  in  English  ;  because 
this  requires  the  exact  words^^  and  these  are  foreign  ones. 
But  the  substance  does  not  require  the  exact  words ;  and 
plainly  the  substance  of  a  discourse  in  German  or  French 
may  be  stated  in  English. 

XI.    The  Allegations  of  Ownership,  of  Value,  of  the  Person 

injured,  and  the  like, 

§  566.  The  General  Doctrine.  —  <^  According  to  Lord  Hale," 
says  Starkie,^  "  there  must  be  a  certainty  in  every  indictment 
touching  the  thing  wherein  or  of  which  the  offence  is  com- 
mitted.^ This  certainty  seems  to  consist  in  the  special  descrip- 
tion of  the  persons,  places,  and  things  mentioned  in  the 
indictment;  with  their  respective  names,  situation,  extent, 
nature,  quantity,  number,  value,  and  ownership."  This  is 
the  matter  which  we  are  now  to  consider. 

§  567.  Value — Larceny — Arson. — It  is  difficult  tO  lay  down, 

on  this  subject,  such  exact  rules  as  may  be  safely  foUowed  in 

1  Zenobio  v.  Axtell,  6  T.  R.  162;  lation,  without    giving   the    original. 

Rex  V.  Goldstein,  8  Brod.  &  B.  201,  People  v.  Ah  Woo,  28  Cal.  206. 

Rubs.  &  Ry.  478,  7  J.  B.  Moore,  1 ;  ^  K.  v.  H.  20  Wis.  289,  a  civil  case, 

Rex  V.  Harris,  7  Car.  &  P.  416, 429;  but  the  principle  is  evidently  the  same 

Rex  V.  Szudurskie,  1  Moody,  429.    In  in  a  criminal  one. 

California,  by  construction  of  the  stat-  >  Ante,  §  662. 

atep  it  is  sufficient  to  set  out  the  trans-  ^  1  Stark.  Crim.  PI.  2d  ed.  182. 

9  2  Hale  P.  C.  182. 
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every  State,  and  with  respect  to  every  offence,  without  refer- 
ence to  the  peculiar  statute  law,  and  the  nature  of  the  partic- 
ular offence.  Thus,  we  have  seen,  that,  though  generally 
the  value  of  an  article  stolen  must  be  alleged  in  an  indictment 
for  the  larceny,  yet,  where  the  stealing  of  a  horse  was,  by 
statute,  made  punishable  in  a  particular  way,  and  the  value  of 
the  horse  did  not  enter  into  the  amount  of  punishment  to  be 
inflicted,  it  was  held  not  to  be  necessary  to  allege  the  value.^ 
Here  the  horse  was  sufficiently  described  to  meet  the  general 
purposes  of  the  indictment,  without  any  allegation  of  value, 
and  there  was  no  special  reason  why  the  value  should  be  men- 
tioned. So,  also,  the  indiqtment  for  arson,  under  the  English 
common  law,  does  not  set  forth  the  value  of  the  house  burned ; 
because  the  offence  is  sufficiently  described,  for  the  purposes 
of  identity,  and  the  like,  without  any  reference  to  value,  and 
the  punishment  is  the  same  whether  the  value  is  greater  or 
loss.  But  in  Indiana  the  value  of  what  is  burned  must  be 
alleged ;  because  this  is  essential  as  respects  the  punishment 
fixed  by  the  statute.^ 

§  568.    SpecieB  —  Lotteries  —  Malicious    Killing  of   Cattle.  — 

On  other  grounds  it  was  held  in  the  latter  State,  that  an  indict- 
ment under  the  statute  against  lotteries,  for  making  a  lottery 
for  the  division  of  property,  should  state  the  species  —  not  the 
value  —  of  the  property.  And  Blackford,  J.  explained  this 
branch  of  the  doctrine  as  follows :  '^  It  is  a  general  rule  that 
whatever  is  essential  to  the  gravamen  of  the  indictment  must 
be  set  out  particularly ;  and  we  think,  that,  according  to  that 
rule,  the  property  in  this  case  should  have  been  described. 
Besides,  the  word  property  being  a  generic  term,  the  species 
of  property,  as  land,  goods,  &c.,  should  have  been  stated.  It 
has  been  held,  that  an  indictment  on  the  statute  against 
maliciously  killing  cattle,  must  not  charge  the  defendant  with 
killing  cattle  generally ;  but  that  the  6p>ecies  of  cattle,  as  horse, 
cow,  &C.J  must  be  stated.^  There  seems  to  be  as  much  reason 
for  stating  the  kind  of  property  in  the  present  case,  as  the  kind 
of  cattle  in  the  case  last  cited."  ^ 

1  Ante,  §  541.  >  Beferriag  to  Bex  v.  Chalkley,  Ross. 

2  Ritchey  v.  The  State,  7  Blackf.  168.    &  Ry.  258.  ^ 
See  post,  §  578.                                            «  Markle  v.  The  State,  8  Ind.  535. 
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§  569.  Names  —  SituatlonB  —  Ownenhip  —  Magnitude — Quan- 
tity —  Number  — Value,   Ac  —  Variance.  —  Sj;arkie  observes  : 

^'  Certainty  in  the  names  of  persons  and  things,  the  situation 
of  places,  and  the  names  and  ownership  of  property,  is  in 
general  substantial,  and  the  allegations  concerning  them  must 
be  strictly  proved.  Magnitude,  quantity,  number,  and  value, 
are,  in  some  instances,  essential  to  the  description  of  the 
offence,  and  should,  it  is  said,  be  stated  with  certainty,  to  en- 
able the  court  to  judge  of  the  heinousness  of  the  offence,  and 
to  inflict  a  proportionate  punishment ;  but  it  seldom  happens 
that  a  variance  from  these  allegations  is  material."^ 

§  570.  Coune  of  this  DiBoussion.  —  The  conclusion,  therefore, 
to  wliich  we  arrive,  is,  that  it  will  not  be  best,  consulting  the 
practical  convenience  of  writer  and  reader,  to  enter  here,  in 
much  detail,  into  the  several  topics  indicated  by  the  present 
sub-title.  The  details  will  be  more  serviceable  given  in  con- 
nection with  our  discussion  of  the  several  offences.  Yet  a 
general  view  of  the  English  law,  to  be  gathered  out  of  some 
extracts  from  Starkie,  will  be  helpful  in  this  place,  as  an  intro- 
duction to  the  more  specific  statements  which  will  be  found  in 
their  more  appropriate  connections  in  later  pages  of  this 
work.'^ 

§  571.  1.  "  Of  the  Description  of  Persons  with  Certainty  of 
Names :  — 

Name   of  Person  Injured  —  Murder  —  Suffering   to  Bake   un- 

lawfnUy  —  Distrain,  &c.  —  ^'  In  an  indictment  for  murder,  it  is  in 
general  essential  to  state  the  name  of  the  deceased ;  and  in- 
quests, for  the  want  of  this  pari^cularity,  have  frequently  been 
holden  to  be  defective.^  And  though  indictments  have  formerly 
been  allowed  which  charged  the  defendants  with  suffering 
divers  bakers  to  bake,  &c.,  against  the  assize,  and  for  distrain- 
ing divers  persons  without  cause,  without  specifying  the  man- 
ner of  those  so  suffered  to  bake  or  distrained  upon ;  yet, 
according  to  latter  authorities,^  such  indictments  are  insuf- 
ficient, for  they  do  not  enable  the  court  to  judge  of  the 

»  1  Stark.  Grim.  PI.  2d  ed.  182.  »  2  Hawk.  P.  C.  c.  26,  §  71. 

3  1  Stark.  Grim.  PI.  2d  ed.  182-207.  ^  Br.  Ind.  21 ;   2  BoU.  Ab.  80 ;  88 

The  notes  of  the  author  are  copied  in  Ass.  11,  22. 
connection  with  the  text. 
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measiire  of  punishment  which  the  offence  calls  for^  neither  do 
they  apprise  the  jiefendant  of  the  facts  relied  upon,  so  that  he 
may  be  prepared  for  his  defence ;  and  an  acquittal  upon  so 
general  a  charge  would  not  enure  to  his  defence  upon  a  sub- 
sequent indictment  founded  upon  the  same  circumstances. 
So,  according  to  Staunford,  the  person  murdered  ought  to  be 
named,  in  order  to  enable  the  party  charged  to  vouch  for  his 
acquittal."  ^ 

§  572.  Repugnancy,  &c.  —  Varianoe  —  Statutes  of  Jeo&Us  — 
NeceMity. —  "  Any  repugnancy  or  inconsistency  in  the  descrip- 
tion of  the  person  injured  will  vitiate  the  indictment ;  as, 
where  the  defendant  is  charged  with  stealing  the  goods  pros- 
dicti  J.  S.,  no  such  person  having  been  previously  mentioned.^ 
For,  though  in  civil  actions  the  word  prcedictus  has  been  re- 
jected as  surplusage,^  yet  this  is  said  to  have  been  done  by 
virtue  of  the  Statutes  of  Jeofails,  which,  it  is  well  known,  do 
not  extend  to  criminal  cases.  And  it  may  be  laid  down  as  au 
universal  rule,  that  any  variance  from  the  name  laid  in  the 
indictment  will  b.e  fatal  upon  the  trial.  The  special  exceptions 
to  the  rule,  as  already  observed,^  rest  upon  necessity,  and  con- 
sist of  cases  where  a  particular  description  would  be  impracti- 
cable or  highly  inconvenient." 

§  573.  2.  "  As  to  the  Description  of  the  Place^  SfC,^  connected 
with  the  Offence:  — 

Burglary  —  Arson  —  Laroeny  in  D^relUng-house,  Lodgings,  &c. 

—  ^^In  indictments  for  burglary  it  must  be  averred,  that  the 
defendant  broke  and  entered  the  dwelling-house  of  another; 
and  it  is  not  sufficient  to  charge  him  with  breaking  and 
entering  the  house  simply.^  The  house  must  be  laid  to  be  the 
dwelling-house  of  the  real  occupier,^  and  a  variance  in  evidence 
would  be  fatal.7  And  the  same  rule  applies  to  indictments  for 
arson.^    And  in  an  indictment  for  stealing  in  a  dwelling-house 

^  Staun.  181,  b.  2,  c.  18.  surname ;  yet  the  indictment  seems  to 

*  2  Hawk.  P.  C.  c.  25,  §  72.  have  been  deemed  sofficient.    Qn.  et 

s  8  Ley.  486 ;  Cro.  Eliz.  709.    Qn.  vide  Leach,  286. 

and  see  tit.  Amendment.  ^  Rex  v.  White,  1  Leach,  4th  ed. 

^  Ante,  §  545  et  seq.  252 ;  Bex  v.  Woodward,  1  Leach,  4th 

s  1  Hale  P.  C.  550.  ed.  258. 

<  Leach,  104,  272.    In  Cole's  Case,  ^  Bex  v.  Breeme,  1  Leach,  4th  ed. 

Sir  F.  Moore,  466,  the  shop  was  stated  220 ;  Bex  v.  Spalding,  1  Leach,  4th  ed. 

to  be  the  shop  of  Bichard,  without  any  218;  11  Co.  29;  Bex  v.  Holmes,  Cro. 
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to  the  amount  of  40^.,  in  order  to  oust  the  defendant  of  his 
clergy,  his  surname  as  well  as  the  Christian  name  of  the 
person,  in  whose  dwelling-house  the  offence  was  committed, 
should  be  averred.^  Also  in  an  indictment  under  the  Stat.  8 
Will.  &  M.  c.  9,  for  stealing  property  from  lodgings,  the  name 
of  the  person,  by  whom  the  goods  and  lodgings  were  let,  must 
be  specified."  ^ 

§574.  FiBhing  without  Leave.  —  ^\K  conviction  under  the 
Stat.  5  Gteo.  3,  c.  14,  for  fishing  without  the  leave  of  the  owner, 
alleged  the  offence  to  have  been  committed  '  in  part  of  a  cer- 
tain stream  which  runneth  between  B,  in  the  parish  of  A,  in 
the  county  of  W,  and  G,  in  the  same  county ' ;  and  it  was 
quashed,  because  it  did  not  show  that  the  intermediate  course 
of  the  stream  between  the  two  termini  was  in  the  county 
of  W."  8 
§  575.  3.  "  Ab  to  the  Description  of  Movables :  — 
Larceny — I>esoribing  Ooods,    &a — ^^  It  is  not  allowable  tO 

aver  generally,  that  the  defendant  stole  the  goods  and  chattels 
of  J.  S.  without  specifying  them.^  And,  according  to  Lord 
Hale,  the  same  certainty  is  required  in  an  indictment  for  goods 
as  in  trespass  for  goods,  and  rather  more  certainty  ;  for  what 
will  be  a  defect  of  certainty  in  a  count  will  be  much  more 
defective  in  an  indictment ;  and  the  learned  judge  addsj  there- 
fore, for  this  matter  vide  title  Count,  et  breve  per  totumJ^  Chat- 
tels should,  it  appears,  be  described  with  certainty  of  their 
nature^  quantity,  or  number,  value,  and  ovmershipfi 

§  576.  Continued  —  Certainty.  —  ^^  In  the  description  of  the 
thing  itself,  certainty  to  a  common  intent,  as  it  is  technically 
called,  is  generally  sufficient ;  which  seems  to  mean  such  a  cer- 
tainty as  will  enable  the  jury  to  decide,  whether  the  chattel 
proved  to  have  been  stolen,  is  the  very  same  with  that  upon 
which  the  indictment  is  founded ;  and  show  judicially  to  the 
court,  that  it  could  have  been  the  subject-matter  of  the  offence 

Car.  876 ;  Rickman's  Case,  2  East  P.  C.  ^  Bex  v.  Pope,  1  Leach,  4th  ed.  886. 

1086 ;  1  Hawk.  P.  C.  c.  86,  §  8 ;  White's  >  Rex  v.  Edwards,  1  East,  278. 

Case,  1  Leach,  4th  ed.  262 ;  Woodward's  <  2  Hawk.  P.  C.  c.  26,  §  74,  496. 

Case,   supra;    McCabes's    Case,  May  ^  2  Hale  P.  C.  188. 

Sess.  O.  B.  1786.  •  Reg.  v.  Bumaby,  2  Ld.  Rajm.  900 ; 

1  Leach,  286.    Thompson's  Case,  1  Planter's  Case,  6  Co.  84  5;   Rex  v. 

Leach,  401  ed.  888.  CatheraU,  2  Stra.  900. 
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charged,  and  enable  the  defendant  to  plead  his  acquittal  or  con- 
viction to  a  subsequent  indictment  relating  to  the  same  chattel." 

§  577.  "  Of  the  Description  of  Quantity^  Number,  and 
Value :  — 

The  General  Doctrine  —  Selling  by  Unlawfiil  Measure,  Ac, — 

^'  It  is  in  general  necessary  to  ascertain  the  quantity  hj  an  aver- 
ment of  magnitude,  weight,  or  number.  In  the  case  of  The 
King  V.  Gibbs/  where  the  indictment  charged  the  defendant 
with  having  sold  divers  quantities  of  beer  in  unlawful  meas- 
ures, it  was  objected  that  the  court  could  not,  on  account  of  the 
generality  of  the  charge,  form  a  judgment  in  what  degree  to  pun- 
ish the  offender ;  and  the  court  held,  that  for  this  fault  the  indict- 
ment must  be  quashed.^  An  information  ^  charged  Martin  Van 
Henbeck  with  selling  to  such  a  one  so  many  pipes  of  wine,  not 
containing,  as  they  ought  to  have  done,  126  gallons  each ;  and 
alleged,  that,  though  they  were  so  defective,  the  defendant  had 
not  defalked  the  price  according  to  the  want  of  measurcj  whereby 
he  had  forfeited^  to  the  Queen  the  value  of  the  wine  so  defective ; 
and  judgment  was  given  for  the  defendant,  because  it  was  not 
showed  in  how  many  vessels  there  was  a  deficiency." 

§578.  Vaine,  oontiniiecL — ^^  It  is  questioned  by  Serjeant 
Hawkins,^  whether  the  value  of  the  goods  be  essential  to  an 
indictment  for  trespass  or  any  other  crime  where  the  value  is 
immaterial  to  the  nature  of  the  offence,  since  in  many  ancient 
writs  of  trespass  the  value  of  the  goods  is  not  expressed. 
There  seems,  however,  to  be  this  material  distinction  between 
writs  in  civil  proceedings  and  indictments :  in  the  former  case, 
the  damages  are  to  be  assessed  by  a  jury ;  and,  therefore,  it  is 
not  so  requisite  to  set  out  the  precise  value  upon  the  face  of 
the  record ;  but,  in  criminal  cases,  the  punishment  is  frequently 
inflicted  at  the  discretion,  of  the  court,  which  ought  therefore  to 
be  judicially  informed  of  the  circumstances  and  magnitude  of 
the  offence."  * 

§  579.  How  Much  Prove  —  Vailanoe,  continued  —  Robbery.  — 

^^  In  general,  if  the  property  be  correctly  described  in  species, 

1  Rex  V.  Gibbe,  1  Strs.  497.  «  Under  the  Stat.  18  Hen.  6,  c.  17. 

>  See  also  2  RoU.  Ab.  81.  pi.  14, 16,  *  2  Hawk.  P.  C.  c.  26,  §  76.  See 
16,  17 ;  8  Mod.  68 ;  Andr.  76;  Stra.  Dalton,  c.  181 ;  Lamb,  b.  4,  c.  6,  f.  496, 
900 ;  Play ter's  Case,  6  Co.  84  6.  497 ;  2  Hale  P.  C.  188. 

>  2  Leon,  88.  «  See  ante,  §  667. 
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a  variance  from  that  description  npon  the  trial,  as  to  weight, 
magnitude,  number,  or  value,^  will  be  immaterial,  unless  the 
variance  either  affect  the  nature  of  the  crime  as  well  as  the 
degree  of  the  offence,  or  the  magnitude  of  the  penalty.  And 
there,  is  a  distinction  between  cases  where  to  constitute  the 
offence  the  value  must  be  of  a  certain  amount^  but  where  the 
excess  beyond  that  amount  is  immaterial,  ahd  those  where 
the  offence,  or  its  defined  measure  or  punishment,  depends 
upon  the  quavAity  of  that  excess  ;  for,  in  the  first  class,  if  that 
amount  be  proved,  which  is  sufficient  to  constitute  the  offence 
charged,  a  variance  from  the  amount  averred  is  immaterial ; 
but,  in  the  second,  the  amount  or  quantity  must  be  proved  pre- 
cisely as  it  is  laid,  and  any  variance  will  be  fatal.  Thus,  in  an 
indictment  for  a  highway  robbery,  a  variance  from  the  value 
laid  is  whoUy  immaterial,  for  there  the  value  of  the  property 
affects  neither  the  nature  of  the  offence  nor  the  measure  of 
punishment. 

§  580.  Continaed  —  Larceny  In  DweUing-hotiBe,  continned  — 
Unlawfol  Brokerage  —  Usury.  —  ^' In  an  indictment  under  the 
Stat.  12  Anne,  for  stealing  in  a  dwelling-house  to  the  amount 
of  40«.,  the  property  must  be  proved  to  be  of  the  value  of  40«., 
but  the  excess  is  immaterial.^  So  under  an  indictment  framed 
upon  the  Statute  17  Geo.  8,  c.  26,  §  7,  for  taking  more  than  \0s. 
in  the  hundred  pounds  for  brokerage,  it  is  necessary  to  prove  that 
the  defendant  took  more  than  10«.  in  the  hundred  pounds,  for 
in  that  the  offence  consists ;  but  the  quantum  of  the  excess  is 
immaterial,  and  need  not  be  proved  as  laid  in  the  indictment.^ 
But  in  the  case  of  usury,  where  the  judgment  depends  upon 
the  quantum  taken,  the  usurious  contract  must  be  averred 
according  to  the  fact ;  and  a  variance  from  it,  in  evidence, 
would  be  fatal,  because  the  penalty  is  apportioned  to  the  value.^ 

§  581.  "  Otvnership  :  — 

Name  of  Owner  Neceasary  —  Zrfuroeny.  —  '^  Tlie  name  of  the 

owner  cannot  be  dispensed  with  except  in  particular  instances, 
which  are  exceptions,  from  the  necessity  of  the  case.    The 

^  See  Conmlonwealth  v.  Garland,  8  Bardett,  1  Ld.  Raym.  148,  149;  and 

Met  Ky.  478.  Reg.  v.  Barnes,  2  Ld.  Raym.  1266. 

<  Rex  V.  GiUham,  6  T.  R.  265.  «  Rex  v.  GUlham,  6  T.  R.  266. 
'  So  in  the  case  of  extortion,  Rex  v. 
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indictment  must  either  state  the  name  of  the  owner  of  the 
goods,  or  account  for  the  omission,  by  averring  that  the  pro- 
prietor was  unknown^  And,  therefore,  an  indictment  charging 
that  the  defendant  found  a  dead  man,  and  feloniously  stole  two 
coats,  without  adding  ^  the  property  of  some  person  unknown,' 
is  bad."  ^ 

§  582.  Inacdiracy  —  Repugnancy  —  Varianoe  —  Larceny  — 
Burglary.  —  ''In  general,  an  inaccuracy  or  repugnancy  in  the 
allegation,  or  variance  in  the  proof  of  ownership,  will  vitiate 
the  indictment.  Thus,  as  before  observed,  if  it  be  alleged  that 
the  defendant  stole  the  goods  prcedicti  J.  S.,  no  such  per- 
son having  been  previously  named,  the  indictment  will  be 
vicious.^  So  if  a  burglary  be  laid  with  intent  to  steal  the 
goods  of  J.  Wakelin,  the  indictment  will  not  be  supported 
by  proof  of  a  burglary,  &c.,  with  intent  to  steal  the  goods  of 
J.  Davis.* 

§  583.  Name  —  Cutting  Trees  —  Burglary  —  Arson  —  lar- 
ceny.— "  And,  with  respect  to  ownership,  it  may  be  observed 
generally,  that  the  name  of  tlie  owner  of  the  property,  in  rela- 
tion to  which  the  offence  is  committed,  should  be  truly  stated. 
Thus,  in  an  indictment  for  cutting  trees,  &c.,  under  tlie  Stat. 
6  Geo.  3,  c.  36,  it  is  necessary  to  specify  the  owner's  name.^ 
And,  as  has  already  been  seen,  the  same  particularity  is  neces- 
sary in  indictments  for  burglary,  stealing  in  a  dwelling-house, 
arson,  and  in  all  larcenies."  ^ 

§  584.  How  in  our  States.  —  The  doctrines  thus  stated  by 
Starkie  are  those  which  now  prevail  in  our  States ;  subject  to 
some  modifications,  in  some  of  the  States,  made  by  direct 
statutory  provision,  or  arising  indirectly  out  of  legislation,  as 
already  explained.^ 

Xn.  Di^unctive  and  Conjunctive  Allegations. 

§  585.  Must  not  be  Disjunctive — Not  "or."  —  It  is  an  estab- 
lished rule,  in  respect  to  the  statement  of  the  offence  in  the 

1  See  ante,  §  645  et  seq.  ^  Rez  v.  Patrick,  1  Leach,  4th  ed. 

2  2  Hale  P.  C.  181.  258. 

*  2  Hawk.  P.  C.  c.  25,  §  92,  tarn.  qu.       ^  Extracted,  at  different  places,  from 
4  Jenks's  Case,  2  East  P.  C.  514,  2    1  Stark.  Grim.  PI.  2d  ed.  182-207. 
Leach,  4th  ed.  774.  '^  Ante,  §  567. 
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indictment,  "  that,"  in  the  language  of  Chitty,^  "  it  must  not 
be  stated  in  the  diyunctive,  so  as  to  leave  it  .uncertain  what  is 
really  intended  to  be  relied  upon  as  the  accusation.^  Thus  an 
indictment  stating,  that  the  defendant  murdered  or  caused  to  be 
murdered,  or  that  he  murdered  or  wounded,  is  bad  because 
uncertain.^  So  to  say,  that  the  defendant  forged,  or  caused  to 
be  forged,  an  instrument;^  that  he  erected,  or  caused  to  be 
erected,  a  nuisance ;  ^  that  he  carried  and  conveyed,  or  caused 
to  be  carried  and  conveyed,  two  persons  having  the  small  pox, 
so  as  to  burden  the  parish  of  Chelmsford ;  ^  is  not  sufficiently 
positive."  ^ 

§  586.  Continned  —  On  Statutes  —  "  And  "  —  Gaming  —  (Lot- 
tery Tickets  —  Disturbing  Meetings,  &0.,  in  the  Note).  —  A  com- 
mon application  of  this  doctrine  occurs,  as  already  observed,^ 
in  indictments  upon  statutes.  There,  if  a  statute  makes  it  a 
crime  to  do  this,  or  that,  or  that,  mentioning  several  things 
disjunctively,  the  indictment  may,  indeed,  as  a  general  rule, 
embrace  the  whole  in  a  single  count ;  but  it  must  use  the  con- 
janctive  "  and,"  where  "  or  "  occurs  in  the  statute,  else  it  will 
be  defective  as  being  uncertain.®  Thus,  where  an  indictment, 
drawn  according  to  this  rule,  alleged  that  the  defendant  ^^  did 
play  and  bet  at  cards  for  money,  at  a  game  of  poker,  whist,  faro, 
seven-up,  three-up,  and  other  games  played  with  cards,"  follow- 
ing the  words  of  the  statute,  except  that  it  substituted  ^'  and  "' 
for  "  or,"  the  court  held  it  to  be  good,  and  Lumpkin,  J. 
observed:  '^True,  the  offence  is  constituted  by  playing  and 
betting  at  any  one  of  them.  But  we  apprehend,  that  playing 
and  betting  at  the  whole,  at  the  same  sitting  and  between  the 

1  1  Chit.  Crim.  Law,  281.  bnrned."    People  r.  Hood,  6  Cal.  286. 

>  2  Hawk.  P.  C.  c.  25,  §  67;  5  Mod.  So  it  is  insufficient  to  allege  that  the 

187, 188,  &c. ;  Commonwealth  v.  Perri-  defendant   "  did  take  or  cause  to  be 

go,  8  Met.  Kj.  6;  The  State  v.  Drake,  taken."    The   State  v,   O'Bannon,   1 

1  Vroom,  422,  427.  Bailey,  144. 

•  Id.  ibid.  8  Ante,  §  486,  484. 

4  5  Mod.  187 ;  1  Salk.  842,  871 ;  8  »  The  State  v.  Meyer,  1  Speers,  805; 

Mod.  82;  Stra.  747,  900;  1  Bur.  899.  The  State  v,  Helgen,  1  Speers,  810; 

A  2  Stra.  900;  2  Sess.  Cas.  25.  The  State  v,  Slocum,  8  Blackf.  815; 

•  1  Sess.  Cas.  307.  Keefer  v.  The  State,  4  Ind.  246;  The 
7  In  like  manner,  it  is  fteital,  in  an  in-  State  v.  Colwell,  8  R.  I.  284 ;  Rex  v, 

dictment  for  arson,  to  allege,  that  the  North,  6  D.  &  R.  148 ;  People  v.  Ah 
defendant  "  did  bum  or  cause  to  be    Woo,  28  Cal.  205. 
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same  parties,  would  constitute  but  a  single  offence."  ^  Yet,  on 
the  other  hand,  the  indictment  may  equally  well  charge  what 
comes  within  a  single  clause  of  the  statute,  and  still  it 
embraces  the  complete  proportions  of  an  offence.' 

§  587.  On    Statutes,    contlnaed  —  Liquor     Iiaws.  —  Doubtless 

the  doctrine  of  the  last  section  has  its  limits,  though  it  may  not 
be  easy  to  say  precisely  what  they  are.  In  Mississippi,  a  statute 
provided,  that  ^^  it  shall  not  be  lawful  for  any  person  to  sell  or 
retail  any  vinous  or  spirituous  liquors  in  less  quantities  than 
one  gallon,  nor  suffer  the  same  or  any  part  thereof  to  be  drank 
or  used  in  or  about  his  or  her  house  "  ;  and  the  court,  in  con- 
struing this  statute,  held,  that  ^^  the  second  member  of  the 
section  makes  it  unlawful  for  the  person  selling  the  spirits  to 
suffer  the  same  to  be  used  about  his  house,  whatever  may  he 
the  quantity  which  is  sold^^ ;  thereby  creating  an  offence  distin- 
guishable, in  a  marked  particular,  from  the  offence  or  offences 
designated  by  the  first  member  of  the  statute.    Therefore  it 


1  Wingard  v.  The  State,  18  Ga.  896,  an  indictment  charging,  that  defendant 
898.  Two  or  three  other  illustrations  did  obstruct  and  resist  the  execution 
of  this  matter  wiU  be  useful.  Thus,  of  process  would  not  be  double,  and 
in  an  indictment,  containing  but  one  charging  either  obstruction  or  resist- 
count,  founded  on  tlie  Massachusetts  ance  would  be  good,  the  proof  corre- 
statute  of  1825,  which  provides,  that, '  spending  with  the  allegation.  Slicker 
*'  if  any  person  shall  sell,  or  offer  for  v.  The  State,  18  Ark.  897.  Likewise, 
sale,  or  shall  advertise  or  cause  to  be  in  Indiana,  to  use  the  language  of  the 
advertised  for  sale,"  any  lottery  ticket,  court :  "  Disturbing  a  religious  society, 
*'  he  shall  forfeit,"  &c.,  it  was  alleged,  or  the  individual  members  thereof,  is 
tliat  the  defendant  "did  unlawfully  made  indictable  by  the  statute.  The 
offer  for  sale,  and  did  unlawfully  sell,"  indictment  in  the  same  count  charges 
&c. ;  upon  demurrer  on  account  of  du-  that  the  defendant  did  both ;  and,  if 
plicity,  the  indictment  was  held  to  be  upon  his  trial  he  had  been  found  guilty 
sufficient,  since  offering  to  sell  and  ac-  of  either  of  the  offences  so  charged, 
tually  selling  were  together  but  one  it  would  have  been  sufficient."  The 
offence.  Said  Wilde,  J. :  "  It  is  true.  State  v.  Ringer,  6  Blackf.  109,  opinion 
that  an  offer  to  sell  without  selling,  by  Sullivan,  J.  "  It  is  the  usual  prac- 
a  ticket,  is  an  offence  by  the  statute ;  tice,"  says  Starkie,  "  to  allege  offences 
but  an  offer  to  sell  and  actually  selling  cumulatively,  both  at  common  law  and 
is  but  one  offence.  A  sale,  ex  vi  termini,  under  the  description  contained  in  penal 
includes  an  offer  to  sell."  Common-  statutes;  as,  that  the  defendant  pub- 
wealth  V,  Eaton,  16  Pick.  278.  In.  lished  and  caused  to  be  published  a 
Arkansas  it  has  been  laid  down,  that  certain  libel,  that  he  forged  and  caused 
the  legislature  did  not,  by  the  use  of  to  be  forged,"  &c.  1  Stark.  Crim.  PL 
the  terms  **  obstruct  or  resist "  the  exe-  2d  ed.  246  et  seq. 
cution  of  process,  intend  to  create  two  >  The  State  v.  Colwell,  8  B.  L  284. 
distinct  and  different  offences;  hence 
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was  adjudged,  that  a  count  coyering  the  entire  section  was  bad 
for  duplicity.^ 

§  58&  Contmued  —  Certain    Fomui    Objectionable  —  Uqaor 
Laws,  continued  —  Forgery —  Canying  Arms.  —  There  are  SOmO 

things  to  be  observed  by  way  of  caution,  in  those  cases  wherein 
the  law  permits  the  yarious  disjunctiye  clauses  of  the  statute 
to  be  proceeded  upon  at  once,  under  the  conjunctive  form. 
Thus,  a  statute  made  it  an  offence  to  sell,  without  license,  any 
^^  spirituous  or  intoxicating  liquor  "  ;  and  it  was  held,  that  an 
indictment  in  the  alternative  form  was  bad,  even  after  a  plea  of 
nolo  contendere.^  But  when  another  indictment  used  the  con- 
junctive form,  ^^  spirituous  and  intoxicating  liquors,"  this  was 
held  indeed  to  be  good,  yet  it  was  also  held  to  require  the  prose- 
cutor to  prove  the  liquor  to  be  both  spirituous  and  intoxicating, 
thus  taking  on  himself  a  useless  burden  in  respect  of  the 
evidence.^  So  where  a  statute  employs  the  words  ^^  warrant  or 
order,"  in  describing  the  instrument  of  which  forgery  may  be 
committed,  the  indictment  may  describe  the  instrument,  if  the 
pleader  chooses,  as  a  "  warrant  and  order  " ;  ^  but,  in  such  a 
case,  the  proof  must  establish,  that  it  is  both.^  On  the  other 
hand,  where,  in  North  Carolina,  a  statute  made  it  indictable  ^'  if 
any  free  negro,  mulatto,  or  free  person  of  color  shall  wear,  or 
carry  about  his  or  her  person,  or  keep  in  his  or  her  house,  any 
shot-gun,  musket,  rifle,  pistol,  sword,  dagger,  or  bowie  knife, 
unless,"  &c. ;  and  an  indictment  charged,  in  the  same  count, 
the  carrying  of  ^^  a  musket,  a  rifle,  and  a  sholrgun  " ;  proof  of 

• 

^  Miller  v.  The  State,  6  How.  Missis,  of  the  defendant's  having  sold  either 

260.    And   see,   for   a   case  in  some  spiiitaous  liquor  or  intoxicating  liquor, 

measure  paraUel,  Rex  v.  Jackson,  1  as  well  as  proof  of  his  having  sold 

Leach,  ith  ed.  267,  2  East  P.  C.  419.  both,  will  support  the  indictment."    p. 

*  Commonwealth  v.  Grey,  2  Graj,  608.    Beferring  to  1  East  P.  C.  402; 

601.  Angel  v.  Commonwealth,  2  Va.  Cas. 

s  Commonwealth   v.   Lirennore,   4  281 ;  The  State  v.  Price,  6  Halst.  208. 

Graj,  18;  ante,  §  484.    In  Common-  ^  The  State  v.  Jones,  1  McMullan, 

wealth  V.  Grejr,  supra,  Metcalf,  J.  said :  286 ;  The  State  v,  Holley,  1  Brev.  86i 

The  defendant    should    be  charged.  See  also  Hobbs  v.  The  State,  9  Misso. 

"either  with  selling  spirituous  liquor,  846. 

or  with  selling  intoxicating  liquor,  or  ^  Beg.  v.  Gilchrist,  Car.  &  M.  224; 
with  selling  spiritubus  liquor  and  in-  Rex  v.  Crowther,  6  Car.  &  P.  816; 
toxicating  liquor.  The  latter  form  is  Beg.  t^.  Williams,  2  Car.  &  K.  51.  See 
usually  adopted;  and  it  is  well  settled  The  State  v.  Vermont  Central  Bail- 
that  it  is  a  proper  form,  and  that  proof  road,  28  Vt.  588. 
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the  unlawful  carrying  of  either  of  the  articles  was  held  to  be 
sufficient  to  justify  a  conviction.^ 

§  689.  When    "or"    aUowable  —  Ziiquor  Laws  —  "Way. —  In 

Virginia,  a  statute  making  it  indictable  to  sell,  without  license, 
"  rum,  wine,  brandy,  or  other  spirituous  liquors,"  an  indictment 
using  the  words  "  or  other  spirituous  liquors,"  was  held  to  be 
good  ;  2  contrary,  as  the  reader  perceives,  to  the  general  doc- 
trine. In  harmony  with  the  general  doctrine,  it  was  held  in 
Alabama,  where  the  statute  made  it  indictable  to  obstruct 
a  public  way  "  by  fence,  bar,  or  other  impediment,"  that  an 
indictment  alleging  the  obstruction  to  be  ^'  by  a  fence,  bar,  or 
some  other  impediment,"  was  fatally  defective.^ 

§  590.  EzceptlonB,  allowing   "  or/'    continued  —  Counterfeiting 

—  Larceny.  —  The  rule  we  are  considering  does  not  absolutely 
forbid  the  use  of  the  word  "  or  "  in  an  indictment ;  for  there 
are  circumstances  in  which  it  is  evidently  proper.     Said  Met- 


^  The    State   v.  Locklear,  Bnsbee,  are  given  as  express  examples ;  always, 

206.    The  court  seemed  still  to  regard  and  /Ter  m,  within  the  statute.     The 

the  indictment  as  objectionable.  generic   term   includes   other  acts   or 

^  Morgan  v.  Commonwealth,  7  Grat.  means,  ejusdem  generis.    In  pleading,  it 

692.  is  not  enough  to  aver  the  existence  of 

'  Johnson  v.  The  State,  82  Ala.  688.  such  other  acts  or  meanSf  in  the  language 

In  this  case,  Stone,  J.  observed :  "  The  of  the  statute ;  but  the  pleader  must,  in 

clause  we  are  considering,  in  §  1176  of  addition  to  the  statutory,  generic  phrase, 

the  code,  is  similar  in  its  principle  to  specify  the  acts  or  means  under  a  vide- 

our  old  statute  against  retailing.    That  licet.     Example  :    Under   our  former 

statute  was  construed  in  Raiford^s  Case,  statute  against  retailing,  if  the  pleader 

7  Port.  101.    It  prohibited  the  sale,  in  wished  to  proceed  for  the  sale  of  ardent 

quantities  less  than  a  quart,  of  'rum,  spirits  other  than  'rum,  brandy,  whia- 

brandy,  whiskey,  tafia,  or  other  spiritu-  key,  or  tafia,'  —  these  being   all  the 

0U8  liquor.'     Raiford  was  indicted  for  kinds  specified  in   the   statute,  —  he 

selling  '  spirituous  liquors/  without  speci-  should  have  averred  that  the  defendant 

fying  the  kind  of  liquor.    This  court  sold  spirituous  liquors,  to  wit,  gin,  ^.,  or 

held  the  indictment  bad.   The  principle  words  of  similar  import This 

of  that  decision  is,  that  when,  in  a  indictment,  then,  charges  upon  the  de- 
statute  creating  an  ofience,  particular  fendant  the  commission  of  one  or  more 
acts  or  means  are  specified  and  pro-  of  three  alternative  acts,  two  of  which 
hibited;  and  such  particular  specified  are  sufficiently  averred,  and  one  de- 
acts  or  means  are  followed  by  a  mere  fectively.  It,  then,  fails  to  charge  posi- 
comprehensive,  generic  term,  and  such  tlvely,  that  he  committed  an  ofience  for 
generic  term  be  immediately  preceded  which  he  could  rightfully  be  punished, 
by  the  words '  or  other*  then  the  specific  Every  word  of  the  indictment  may  be 
acts  or  means,  and  the  generic  term,  true,  and  yet  the  defendant  not  guUty 
cannot  be  construed  as  specifying  and  of  any  ofience  punishable  by  our  law. 
defining  difierent  offences  of  the  same  See  Cochran  v.  The  State,  80  Ala.  642," 
character.    The  specified  acts  or  means  p.  684,  686. 
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calf,  J. :  ^  "  When  the  word  *  or '  in  a  statute  is  used  in  the 
sense  of  '  to  wit,'  that  is,  in  explanation  of  what  precedes,  and 
making  it  signify  the  same  thing,  a  complaint  or  indictment, 
which  adopts  the  words  of  the  statute,  is  well  framed.  Thus 
it  was  held,'  that  an  indictment  was  sufficient  which  alleged, 
that  the  defendant  had  in  his  custody  and  possession  ten 
counterfeit  bank  bills  or  promissory  notes,  payable  to  the 
bearer  thereof,  and  purporting  to  be  signed  in  behalf  of  the 
president  and  directors  of  the  Union  Bank,  knowing  them  to 
be  counterfeit,  and  with  intent  to  utter  and  pass  them,  and 
thereby  to  injure  and  defraud  the  said  president  and  direc- 
tors ;  it  being  manifest,  from  Stat.  1804,  c.  120,  §  2,  on  which 
the  indictment  was  framed,  that  ^  promissory  note '  was  used 
merely  as  explanatory  of  ^  bank  bill,'  and  meant  the  same 
thing.  So^  an  information  was  held  sufficient  which  alleged, 
that  the  defendant  feloniously  stole,  took,  and  carried  away  a 
mare  *  of  a  bay  or  brown  color ' ;  the  court  saying,  that  the 
colors  named  in  the  information  were  the  same."  « 

§  591.  Contixmed  —  Duty  and  Breach  of  Duty  diatingulahed. — 

So  likewise  there  is  a  difiference  between  charging  a  duty,  as 
foundation  on  which  to  set  forth  a  breach,  and  alleging  the 
breach  itself.  The  former  may  be  in  the  disjunctive ;  and,  if 
the  truth  of  the  law  is  so,  it  ought  to  be.  Thus,  where  a 
statute  requires  that  a  bell  be  rung,  or  a  whistle  blown,  on 
a  train  of  cars ;  this  duty  is  well  laid,  in  an  indictment  for 
the  breach  of  it,  in  the  disjunctiye.^ 

§  592.  DiBjnnctive  Part  as  Surplusage.  —  There  may  be  cir- 
cumstances in  which  the  disjunctive  part  of  the  indictment  can 
be  got  rid  of  as  surplusage.^  Thus,  in  Connecticut,  where  a 
complaint  for  selling  spirituous  liquors  alleged,  that  the  de- 
fendant, ^^  by  himself  or  by  his  agent,"  made  the  sale,  the 
court  rejected  the  words  '^  by  himself  or  by  his  agent,"  as 
merely  redundant,  and  held  the  pleading  to  be  sufficient.^ 

1  In  Commonwealth  v.  Grej,  2  Qray,  Misso.  474 ;  People  v.  Smith,  16  Cal. 

601.  408. 

>  Brown  v.  Commonwealth,  8  Mass.  ^  The  State  v.  Vermont  Central  Bail- 

59.  road,  28  Vt  688. 

*  The  State  v.  Gilbert,  18  Vt.  647.  <  See  ante,  §  477  et  seq. ;  McGregor 

^  See  also,  as  sostaming  the  doctrine  v.  The  State,  16  Ind.  9. 

of  this  section,  The  State  v.  Ellis,  4  ^  The  State  v.  Corrigan,  24  Conn. 

286. 
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CHAPTER  XXXIX. 

INDICTMENTS  UPON    STATUTES. 

693.  Introdnction. 
694-601.  How  to  distingnish  whether  on  SUtate  or  at  Qqinmon  Law. 
602-607.  Condiiding  Part  of  the  Statatoiy  IndictmeDt 
608-622.  Rule  of  following  the  Words  of  the  Statute. 
628-680.  Exception  of  expanding  the  Allegation  beyond  the  Words. 
631-442.  What  the  Indictment  must  negative. 

§  593.  Order  of  the  DiBouBsion.  —  Throughout  the  preceding 
chapters  of  the  present  Book,  the  discussion  of  the  indictment 
has  been  general,  relating  as  well  to  the  proceeding  upon 
statutes  as  at  the  common  law.  There  are,  however,  some 
rules  concerning  the  indictment  upon  statutes,  requiring  special 
consideration.  We  shall  divide  the  matter  as  follows :  I.  How 
to  distinguish  whether  the  Indictment  should  be  drawn  upon 
a  Statute,  or  at  the  Common  Law ;  11.  Concerning  the  Con- 
cluding Part  of  the  Statutory  Indictment ;  III.  The  Rule  of 
following  the  Words  of  the  Statute  ;  lY.  The  Exception  of  ex- 
panding the  Allegation  beyond  the  Statutory  Words ;  V.  What 
the  Indictment  must  negative. 

I.  How  to  distinffuish  whether  the  Indictment  should  be  drawn 
upon  a  Statute^  or  at  the  Common  Law.    . 

§  594.  Oenerai  Doctrine.  —  The  plain  proposition  under  this 
sub-title  is,  that,  if  the  offence  is  at  the  common  law,  the 
indictment  must  be  drawn  according  to  the  common  law ;  if  it 
is  an  offence  under  a  statute,  the  indictment  must  be  drawn 
upon  the  statute.  In  the  author's  work  on  the  Criminal  Law, 
the  reader  will  find,  in  connection  with  the  subject  of  the 
repeal  of  laws  effected  by  statutes,  such  views  as  will  stand  in 
the  stead  of  an  extended  exposition  of  doctrines  under  the 
present  sub-title.^  Let  us  here  look,  however,  at  some  rules, 
chiefly  as  laid  down  by  Starkie;  premising,  that,  except  as 
they  will  be  corrected  and  expanded  in  the  following  sections, 

I  Crim.  Law,  I.  §  194  et  seq. 
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they  are  good  law  with  us,  and  as  applicable  in  our  own  coun- 
try as  in  England. 

§  595.  Oflfonoe  created  by  Statute  —  Ralaed  to  a  Higher  Degree* 

—  First.  "  If  an  offence  did  not  exist  at  common  law,  but  is 
entirely  created  by  a  statute,  it  seems,  from  all  the  authorities, 
to  be  necessary  to  aver  the  offence  to  have  been  committed 
wriira  formam  stcUuti"  ^  It  requires  no  illustration  to  show 
the  truth  of  this  proposition ;  for,  plainly,  if  the  criminal  act 
is  not  indictable  except  by  force  of  a  statute,  the  indictment 
must  be  drawn  on  the  statute.  Starkie  adds :  ^^  The  rule  is 
the  same  where  an  offence  at  common  law  is  made  an  offence 
of  a  higher  nature  by  a  statute;  as, -where  a  misdemeanor  is 
made  a  felony,  or  a  felony  treason."  ^  The  latter  branch  of 
this  doctrine  is  unquestionably  sound  in  those  localities  where 
treason,  felony,  and  misdemeanor  are  kept  distinct  from  one 
another,  as  at  the  common  law,  in  respect  of  the  methods  of 
proceeding  against  them ;  but,  where  in  this  respect  they  have 
been  substantially  merged,  we  may  doubt  whether  the  doctrines 
of  the  next  two  sections  do  not  apply .^ 

§  596.  Some  Benefit  taken   a-wrj  from  Common-la^v  Offence. 

—  Secondly.  "  Where  the  offence  existed  at  common  law,  but 
the  offender  is,  under  particular  circumstances,  deprived  by  a 
statute  of  some  benefit  to  which  he  was  entitled  at  common 
law,  the  averment  is  unnecessary  " ;  that  is,  the  indictment 
need  not  be  drawn  upon  the  statute ;  ^^  for  the  statute  does 
not  inflict  a  new  punishment,  neither  does  it  alter  the  nature 
of  the  offence."  *  He  adds,  however,  'what  is  not  very  material, 
as  the  reader  will  see  by  and  by,  that  '^  the  averment  in  such 
case  would  not  be  improper ;  for,  though  the  statute  does  not 
inflict  a  new  penalty,  it  takes  away  an  old  privilege.'^    So, 


^  1  Stark.  Crim.   PI.  2d  ed.   228.  ties  which  he  cites.    See,  as  sustaining 

And  see,  as  sustaining  this  proposition,  the  text,  The  State  v.  Oove,  84  N.  H. 

The  Stote  v.  Ladd,  2  Swan,  Tenn.  226 ;  610 ;  Rex  v.  Pim,  Russ.  &  Ry.  425. 

Chapman  v.  Commonwealth,  6  Whart.  >  See  ante,  §  688  et  seq. 

427 ;  Warren  v.  Commonwealth,  1  Barr,  *  1  Stark.  Crim.  PI.  2d  ed.  229 ;  re- 

154;  Rex  v.  Pearson,  5  Car.  &  P.  121.  ferring  to  2  Hale  P.  C.  190;  1  Saund. 

>  Referring  to  2  Hawk.  P.  C.  c.  25,  186  a,  note. 

§116;  Rex  r.  Clerk,  1  Salk.  870.    The  »  2  Hale  P.  C.  190;   Page  v.  Har- 

doctrine  of  the  text  is  supported  more  wood,  Aleyn,  48,  Sty.  86 ;  1  Ld.  Raym. 

by  the  strength  of  Mr.  Starkie's  name  160;  1  Salk.  212. 
as  an  authority,  than  by  these  authori- 
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under  Stat.  21  Jac.  1,  c.  27,  it  was  holden  to  be  unnecessary 
to  conclude  against  the  form  of  the  statute  ;  for  the  act  created 
jio  new  crime,  but  only  introduced  a  new  rule  of  evidence."  ^ 

§  597.    "Wliere  Statute   createa  Ne^v  Pimifihment.  —  Thirdly. 

The  next  of  Starkie's  propositions  is  believed  to  be  diametri- 
cally wrong.  It  is :  "  Where  the  offence  existed  at  common 
law,  and  an  additional  punishment  is  inflicted  by  the  statute, 
the  offender,  if  this  averment  be  omitted,"  —  that  is,  if  he  is 
not  indicted  under  the  statute,  —  ^^  is  liable  to  the  common- 
law  punishment,  but  not  to  the  new  penalty  under  the 
statute."  2  Now,  the  doctrine  of  the  courts,  at  least  of  the 
present  day,  is,  that  it  is  the  offence,  and  not  the  punishment, 
which  furnishes  the  ground  for  the  indictment;  therefore, 
when  statutes  prescribe  or  modify  the  punishment  for  crimes 
at  the  common  law,  they  do  not  thereby  create  the  crimes,  and 
the  indictment  may  be  at  the  common  law,  while  the  court 
will  inflict  the  statutory  punishment.^  This  doctrine,  it  should 
be  borne  in  mind,  applies  only  to  a  case  where  the  exact  limits 
of  the  offence  as  defined  by  the  common  law  remain  unaltered, 
and  the  punishment  alone  is  regulated  by  the  statute. 

§  598.    New    Piinlflhment    under     Bpeoial     drcunuitanceft.  — 

Fourthly.  If  the  offence  existed  at  the  common  law,  yet  a 
statute  prescribes  a  particular  punishment  to  be  inflicted  on 

1  2  Hale  P.  C.  190,  288;    2  Hawk,  rant  a  sentence  of  transportation  for 

F.  C.  c.  46,  §  48 ;  J.  Kel.  86.  life   after   a   previous   conyiction   for 

3  1  Stark.  Crim.  Fl.  2d  ed.  229,  re-  felony,  the  indictment  need  not  con- 
ferring to  2  Hale  F.  C.  199 ;  1  Saund.  elude  contra  formam,  &c.  Reg.  r.  Blea, 
132;  2  Rol.  Ab.  82.  On  looking  into  8  Car.  &  F.  736.  An  indictment  for  a 
the  authorities  here  cited  by  Starkie,  I  common  felony  committed  abroad,  but 
find  a  dictum  of  Lord  Hale,  given  under  triable  here  by  statute,  need  not  con- 
an  '4t  seems,"  at  p.  191,  sustaining  his  elude  contra  formam,  &c.  Rex  v.  Saw- 
text.  Looking  into  1  Saund.  6th  ed.  yer.  Rubs.  &  Ry.  294,  Car.  Crim.  Law, 
185,  I  find  the  following  in  a  note,  8d  ed.  103,  2  Car.  &  K.  101."  I  wiU 
which  gives  the  true  doctrine :  **  Where  here  add,  that  according  to  Reg.  v. 
a  statute  merely  increases  the  punish-  .  Serva,  1  Den.  C.  C.  104,  2  Car.  &  K. 
ment  of  an  offence,  sentence  may  be  53,  an  indictment  preferred  at  the  as- 
passed  for  the  increased  punishment,  sizes,  under  the  Stat.  7  &  8  Vict.  c.  2, 
though  the  indictment  does  not  con-  for  a  crime  committed  on  the  high  seas, 
elude  contra  formamy  &c. ;  for  that  con-  need  not  conclude  contra  formam.  statuti. 
elusion  is  only  necessary  when  a  statute  *  Crim.  Law,  I.  §  208, 204 ;  The  State 
creates  an  offence,  not  when  it  regulates  v.  Stedman,  7  Fort.  495 ;  The  State  v. 
the  punishment.  Rex  v,  Chatburn,  1  Burt,  25  Yt.  878 ;  Reg.  v.  Williams,  14 
Moody,  403 ;  Rex  v.  Rush  worth,  1  Law.  J.  n.  s.  M.  C.  164 ;  Bennett  v.  The 
Moody,  404 ;  Rex  v.  Berry,  1  Moody  &  State,  8  Ind.  167 ;  Chiles  v.  Common- 
R.  468.    Accordingly,  in  order  to  war-  wealth,  2  Va.  Cas.  260. 
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those  who  commit  it  under  special  circumstances  which  it 
mentions,  or  with  particular  aggravations,  then,  in  matter  of 
principle,  when  the  aggravated  offence  thus  created  out  of  the 
old  one  is  made  the  subject  of  an  indictment,  the  indictment 
should  be  drawn  on  the  statute,  setting  out  the  offence  as  at 
the  common  law,  and  adding  the  aggravations,  with  the  con- 
clusion '^  against  the  form  of  the  statute."  And  though  the  au- 
thorities may  not  be  fully  clear  on  this  proposition,  it  is  believed 
that  the  doctrine  as  thus  stated  is  sufficiently  sustained  by 
them.^  On  one  point,  however,  the  authorities  are  clear,  and 
the  principle  itself  is  beyond  dispute ;  namely,  that,  whether 
.the  indictment  concludes  '^  against  the  form  of  the  statute  "  or 
not,  it  must  set  out,  by  way  of  direct  charge,  all  things  which 
the  statute  mentions  as  ingredients  in  the  punishment  to  be 
inflicted.^ 

§  599.    Common-law    Offenoe   affirmed   by  Statute.  —  Fifthly. 

^^  Where  the  offence  existed  at  common  law  as  described  by  a 
statute,  such  as  tlie  Stat.  25  Edw.  8,  de  proditionihiiSy  tlie  aver- 
ment may  be  either  used  or  omitted  "  ;  ^  that  is,  the  indict- 
ment may  be  either  on  the  statute,  or  not,  at  the  pleader's 
option.    In  the  language  of  Blackford,  J.,  ^^  If  an  offence  at 

1  In  the  cases  which  I  have  before  fllcts  a  heavier  punishment  for  an  as- 

me,  the  doctrine  of  the  text,  as  regards  sault  aggrarated  by  the  intent  to  kill, 

the  conclusion  "  against  the  form  of  the  it  is  perhaps  rather  implied  than  held, 

statute/' is  rather  implied  than  asserted,  that  the  indictment  must  conclude  as 

Thus,  a  defendant  was  tried  before  Ers-  against  the  form  of  the  statute.    Reg. 

kine,  J.  for  burglary,  on  an  indictment  v.  Nelmes,  6  Car.  &  F.  847.     In  its 

m  the  common-law  form ;  and,  as  Stat,  structure  it  must  contain  all  the  ele- 

7  Will.  4  &  1  Vict.  c.  86,  had  defined  the  ments  essential  in  the  indictment  for 

hours  of  the  night  between  which  the  the  common-law  assault,  with  the  addi- 

breaking  and  entering  should  be  deemed  tional  allegation  of  the  particular  statu- 

burglary,  it  was  objected  for  the  prison-  tory  intent     Beasley  v.  The  State,  18 

er  that  the  indictment  was  insufficient,  Ala.  685.    See  likewise  The  State  i;. 

because  it  did  not  lay  the  offence  as  Burt,  25  Vt.  878,  which  was  an  indict- 

against  the  statute.     But  the  learned  ment  for  an  assault  upon  an  officer, 

judge  overruled  the  objection,  observ-  See  also  The  State  v.  Morse,  1  Greene, 

ing :  "  I  am  of  opinion,  that,  this  statute  Iowa,  608. 

not  having  altered  the  offence,  and  not  >  Ante,  §  88  and  the  accompanying 

having  prohibited  the  offence,  but  mere-  sections. 

ly  having  reduced  the  punishment,  it  is  '1  Stark.  Crim.  Fl.  2d  ed.  229,  re- 

not  necessary  that  the  indictment  should  ferring  to  2  Hale  F.  C.  189;   adding, 

conclude  '  against  the  form  of  the  stat-  but  under  the  Stat.  89  Geo.  8,  c.  86, 

ute.' "    Reg.  r.  FoUy,  1  Car.  &  K.  77,  although  it  is  declaratory,  it  is  neces- 

81.     An  assault  is  an  offence  at  the  sary  to  indict  specially,  see   Bex  v. 

common  law ;  but,  where  a  statute  in-  Jones,  2  East  F.  C.  576. 
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common  law  be  prohibited  by  statute,  this  takes  not  awaj  the 
indictment  at  common  law."  ^ 

§  600.  "Wliere  Statute  creates  New^  Pnnfahment,  again. — Sixthly. 

In  all  cases  where  the  statute  prescribes  the  punishment  for  a 
common-law  offence,  the  indictment  may  be  drawn  upon  the 
statute,  rather  than  at  the  common  law,  if  the  pleader  prefers.* 
But  this  proposition  refers  merely  to  the  form  of  the  conclusion ; 
for,  in  all  such  cases,  the  offence  must  be  set  out  fully,  accord- 
ing to  the  requirements  of  the  common  law.^  And  the  doc- 
trine itself  becomes  unimportant,  by  reason  of  what  is  laid 
down  in  the  next  section. 

§  601.    Conoluaion    againat  Statute,  Smpluaaga  —  Seventhly. 

^^  Where  an  offence,  as  described  in  the  indictment,  is  pun- 
ishable at  common  law  only,  and  yet  the  indictment  avers  it  to 
have  been  done  against  the  form  of  the  statute,  it  seems  to 
have  been  doubted  whether  the  indictment  was  good  at  com- 
mon law.  Lord  Hale  was  of  opinion,  that,  if  the  offender 
were  not  brought  within  the  words  of  the  statute,  if  the  indict- 
ment concluded  contra  farmam^  it  should  be  quashed,  though 
an  offence  be  described  which  is  indictable  at  common  law.''  ^ 
Starkie  adds :  "  But,  in  numerous  instances,  the  conclusion 
has  been  holden  to  be  mere  surplusage."  ^  And  this  latter 
doctrine  is  now  firmly  established.^  Therefore,  if  the  pleader 
doubts  whether  the  indictment  should  be  at  the  common  law 
or  on  a  statute,  the  judicious  course  for  him  is  to  frame  it  so 
as  to  come  within  the  requirements  of  the  common  law,  and 
likewise  within  the  terms  of  the  statute,  concluding  against 
the  form  of  the  statute ;  then,  if  the  court  deems  it  should  be 

1  Fuller  V.  The  State,  1  Blackf.  68,  6  T.  R.  162;    Reg.  v.  Wigg,  2  L<L 

65.  Raym.  1168;   4  T.  R.  402;  1  Saund. 

<  Burton's  Case,  Cro.  Eliz.  148 ;  The  185,  note ;  1  Ld.  Raym.  149. 

State  V.  Ladd,  2  Swan,  Tenn.  226;  ^  The  State  v,  Buckman,  8  N.  H. 

Reg.  V,  Bethell,  6  Mod.  17.    And  see  208 ;  Cruiser  v.  The  State,  8  Harrison, 

The  State  v.  Hoyle,  6  Ire.  1 ;  Davis  206 ;    Gregory  v.    Commonwealth,    2 

V.  The  State,  8  Har.  &  J.  154 ;  Com-  Dana,  417 ;   The  State  v.  WaUcer,  2 

monwealth  t;.  Hozey,  16  Mass.  885.  Taylor,  229 ;  Southworth  v.  The  State, 

>  Ante,  S  598  and  note.  5  Conn.  825 ;  The  State  v.  Phelps,  11 

«  1  Stark.  Crim.  PI.  2d  ed.  229,  280.  Vt.  116 ;   The  State  w.  Wimberly,  8 

«  Referring  to  Say.  225;  2  Hawk.  P.  McCord,  190;    Vanderworker  v.  The 

C.  c.  25,  S  115, 116 ;  Aleyn,  48 ;  2  Hale  State,  18  Ark.  700;  The  State  v.  Ken- 

P.  C.  191 ;  2  SaUc.  212;  Cro.  Eliz.  281 ;  nerly,  10  Rich.  152 ;  The  SUte  v,  Gove, 

Bex  V.  Mathews,  2  Leach,  4th  ed.  584,  84  N.  H.  510. 
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at  the  common  law,  the  conclusion  will  do  no  harm,  being 
regarded  merely  as  surplusage ;  or,  if  the  court  deems  it  should 
be  on  the  statute,  still  it  is  good. 

II.  Cori^erning  the  Concluding  Part  of  the  Statutory  Indictment. 

§  602.  General  Doctrine.  —  Much  of  what  might  properly 
come  under  this  sub-title  was  anticipated  imder  our  last. 
Where  the  common-law  rules  prevail,  every  indictment  upon 
a  statute  must  conclude  with  the  words  ^'  against  the  form  of 
the  statute  in  such  case  made  and  provided,"  or  '^  contrary  to 
the  form,"  Ac,  or  with  some  other  words  of  equivalent  im- 
port.^ An  indictment  which  does  not  thus  conclude  will  not 
sustain  a  conviction,  though  the  objection  be  not  taken  till  after 
verdict,  or  a  plea  of  guilty,  or  of  nolo  contendere? 

§  603.    Form   of   the  Gonolading    'Words.  —  What   form    of 

words  will  be  accepted  as  a  substitute  for  the  more  technical 
ones  mentioned  in  the  last  section  can  only  be  inferred  by  con- 
sidering what  has  been  already  held.  It  has  been  adjudged 
not  to  be  sufficient  to  allege,  that  the  statutory  ofTence  was 
committed  ^^  against  the  law  in  such  case!  provided,"  ^  or  ^'  in 
contempt  of  the  laws  of  the  United  States  of  America."^ 
Where  the  words  ^^  act  of  Assembly  "  are  used  instead  of  the 
word  ^*  statute,"  the  conclusion  is  good.^    And  the  conclusion 

^  McCallough    V,    Commonwealth,  stances  in  England,  pmvnant  to  inmie- 

Hardin,  95 ;  Rex  v.  Pearson,  6  Car.  &  morial  nsage. 

P.  121 ;  People  v.  Stockham,  1  Parker  *  Warren  v.  Commonwealth,  1  Bair, 

C.  C.  424;  Commonwealth  v.  Spring-  154;  Reg.  v.  Raddiffe,  2  Moody,  68,  2 

field,  7  Mass.  9;  1  Chit.  Crim.  Law,  Lewin,  57;  Rex  v.  Pearson,  1  Moody, 

290.     It  has  been  even  held,  that  a  818;  Commonwealth  v.  Northampton, 

complaint  for  the  riolation  of  a  by-law  2  Mass.  116 ;   Commonwealth  v.  Coo- 

of  a  city,  though  it  conclude  against  ley,  10  Pick.  87;   Commonwealth  v. 

the  form  of  the  by-law  in  snch  case  Caldwell,  14  Mass.  880. 

made  and  provided,  is  not  sufficient,  '  Commonwealth  v.  Stockbridge,  11 

unless  it  conclude  also  agamst  the  form  Mass.  279.    And  see  Huff  v,  Common- 

of  the  statute.    Commonwealth  v.  Gay,  wealth,  14  Grat.  648.    But  see  Hudsoa 

6  Pick.  44;  Commonwealth  v.  Worces-  v.  The  State,  1  Blackf.  817. 

ter,  8  Pick.  462,  475;  Stevens  v.  Di-  «  United  States  v.  Andrews,  2  Paine 

mond,  6  N.  H.  880.    It  seems  to  me,  C.  C.  451. 

that,  on  principle,  this  doctrine  must  >  The  State  v.  Tribatt,  10  Ire.  161 ; 

be  limited  to  those  cases  in  which  the  The  State  v.  Sanford,  1  Nott  &  McC. 

by-law  is  made  pursuant  to  the  statute ;  512 ;  Trimble  v.  Commonwealth,  2  Ya. 

it  could  not,  for  instance,  be  applicable  Cas  148. 
to  a  by-law  made,  as  in  many  drcnm- 
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"contrary  to  the  true  intent  and  meaning  of  the  act  of  the  Con- 
gress of  the  United  States,  in  such  case  made  and  provided/' 
was  adjudged  sufficient  by  Story,  J.,  who  said :  "  All  that  is 
required  is,  that  some  phrase  should  be  used  which  shows  that 
the  offence  charged  is  founded  on  some  statute."  ^  So  the 
conclusion,  "  against  the  statute,"  omitting  the  words  "  form 
of  the,"  has  been  deemed  sufficient.^ 

§  604.  Contdnued. — Where,  in  South  Carolina,  an  indictment 
was  founded  on  a  statute  enacted  while  the  State  was  a  British 
colony,  and  the  conclusion  was,  "  contrary  to  the  act  of  assem- 
bly of  the  said  State  in  such  case  made  and  provided,"  this 
was  held  to  be  good.^  If  a  statute  of  one  of  our  States 
makes  certain  enumerated  British  statutes  "  of  force  "  in  the 
State,  "  the  usual  and  correct  conclusion,"  it  was  said  by  the 
South  Carolina  court, "  would  be,  *  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  made  of  force 
in  this  State.'  "  Therefore,  where  the  conclusion  actually  in- 
serted in  an  indictment  was,  "  against  the  act  of  Assembly  in 
such  case  made  and  provided,"  it  was  held  to  be  inadequate.^ 
But,  when  the  statute  of  the  State  is  entitled  "  an  act  for  put- 
ting in  force "  certain  British  statutes,  and  it  goes  on  to  re- 
enact  a  particular  British  statute  nearly  verbatim,  this  does  not 
justify  the  pleader  in  drawing  the  indictment  as  on  a  British 
statute  of  force  in  the  State :  it  is  the  ordinary  case  of  a  State 
statute ;  and,  where  the  conclusion  was,  "  against  the  British 
statute  made  of  force  in  this  State,"  it  was  held  to  be  vicious.^ 

§  605.  Indictment  on  two  or  more  Statutes — Plural  —  Singu- 
lar. —  If  the  indictment  is  drawn  on  two  or  more  statutes,  the 
conclusion  must  be  in  the  plural ;  namely,  ^'  contrary  to  the 
form  of  the  statutes^*  &o. ;  ^  while,  if  it  is  on  one  statute, 

1  United  States  v.  Smith,  2  Mason,  The  State  v.  Hunter,  8  Blackf.  212 

148, 150.  Tevis   v.    The  State,  8  Blackf.   808 

^  Commonwealth    v.    Caldwell,    14  The  State  v.  Muse,  4  Dev.  &  Bat  819 

Mass.  880;  The  State  v.  Toadvine,  1  The  State  v,  Jim,  8  Mmi)h.  8.    Contra, 

Brer.  16.  The  State  v,  Dayton,  8  Zab.  49 ;  Car- 

>  The  State  v.  Tmnage,  2  NoU  &  ter  v.  The  State,  2  Ind.  617 ;  The  State 

McC.  168.  V.  Wilbor,  1  R.  I.  199.    Chitty  says: 

^  The  State  t;.   Sanford,  1  Nott  &  "It  was  formerly  holden  by  several 

McC.  612.  authorities,  that,  where  an  ofience  is 

^  The  State  v,  Holley,  1  Brev.  86,  2  prohibited  by  several  independent  stat- 

Bay,  262.  utes,  it  was  necessary  to  conclude  in 

^  Francisco  v.  The  State,  1  Ind.  179 ;  the  plural;  Cro.  Jac.  142;  2  Leon.  6; 
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the  conclasion  is  in  the  singular — ^^  contrary  to  the  form  of  the 
ntatuie^^^  &(^}  An  error  in  this  respect  is  fatal  to  the  indict- 
ment; rendering  it  ill  even  after  verdict,  the  same  as  the 
omission  of  the  conclusion  altogether.^ 

§  606.  Continned.  —  Still,  there  are  some  nice  questions 
respecting  the  application  of  this  doctrine.  Applying  here 
some  of  the  propositions  which  we  have  already  considered,^ 
we  find,  that,  as  a  question  of  principle,  if  the  offence  is 
created  by  one  statute,  and  the  punishment  is  provided, 
or  modified,  or  changed  by  another,  the  conclusion  may  be 
either  in  the  singular  or  plural  form  at  the  pleader's  option.^ 
Still  there  are  cases,  perhaps  creating  a  preponderance  of 
authority,  in  which  it  is  held  that  in  these  circumstances  the 
conclusion  must  be  in  the  plural.^  If  the  offence  and  penalty 
are  declared  by  different  sections  of  the  same  statute,  the 


AlejD,  49,  60;  2  Bulst.  268;  but  now  >  The  State  v,  Sandy,  supra;  The 
the  better  opinion  seems  to  be,  that  a  State  v.  Muse,  supra, 
conclusion  in  the  singular  will  suffice,  *  Ante,  §  597,  600. 
and  it  will  be  construed  to  refer  to  that  <  Crim.  Law,  I.  §  208,  204. 
enactment  which  is  most  for  the  public  <  Rex  v.  West,  Owen,  184 ;  King  v. 
benefit.  1  Hale  P.  C.  178;  Sid.  848;  The  State,  2  Ind.  528;  The  State  v, 
Owen,  185;  2  Leach,  827;  D7er,847a;  Moses,  7  BUckf.  244;  jet  an  earlier 
4  Co.  48 ;  2  Hawk.  P.  C.  c.  26,  §  117.  decision  ui  the  same  State  holds  the 
And  where  a  statute  is  discontinued,  or  singular  form  to  be  sufficient.  Strong  v, 
expires  by  effluxion  of  time,  and  is  The  State,  1  Blackf.  198;  and  a  still 
rerired  by  another,  and  also  where  a  later  decision  confirms  the  earlier  one, 
temporary  act  is  made  perpetual,  the  Bennett  v.  The  Stat^,  8  Ind.  167.  In 
conclusion  in  the  singular  will  be  suffi-  New  York  it  was  laid  down,  that,  al- 
dent,  2  Hale  P.  C.  178;  1  Lutw.  212;  though  two  statutes  are  set  forth  in  an 
1  Saund.  185,  note ;  2  East  P.  C.  601 ;  indictment,  it  is  not  necessary  the  con- 
though  it  is  said  to  conclude  in  the  plu-  elusion  should  be  in  the  plural  form, 
ral.  2  Hale  P.  C.  178 ;  2  Hawk.  P.  C.  where  the  o^nce  is  wholly  created  by 
c  25,  §  117.  So,  if  a  statute  qualify  one  of  the  statutes,  and  the  second 
the  manner  of  proceeding  upon  a  for-  merely  makes  some  alterations  in  the 
mer  act,  without  altering  the  substance  first,  without  affecting  the  ofience.  Tet 
of  its  purview,  the  indictment  against  the  judge  added :  *'  Such  a  conclusion 
the  form  of  the  statute  will  be  valid,  is  sometimes  necessary  where  one  stat- 
Telv.  116 ;  Cro.  Jac.  187 ;  2  Hawk.  P.  ute  is  in  relation  to  another,  as  where 
C.  c.  25,  §  117 ;  Bac.  Ab.  Indictment,  one  creates  the  ofience  and  another 
H.  5;  Burn  Just.  Indictment  IX."  1  fixes  the  penalty."  Kane  v.  People, 
Chit.  Crim.  Law,  291.  8  Wend.  208,  212.  "  If  a  statute  re- 
1  The  State  v.  Sandy,  8  Ire.  570 ;  fers  to  a  former  statute,  and  adopts  and 
Tlie  State  v.  Abemathy,  Bnsbee,  428 ;  continues  the  provisions  of  it,  the  In- 
The  State  v.  Cassel,  2  Har.  &  G.  407.  dictment  must  conclude  against  the 
Contra,  Townley  v.  The  State,  8  Hai^  form  of  the  statute,"  1  Saund.  6th  ed. 
rison,  811 ;  and  see  United  States  v.  185  6,  note.  If  one  statute  subjects  an 
Gibert,  2  Sumner,  19,  89.  oflfence  to  a  pecuniary  penal^,  and  a 
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conclusion  is  properly  in  the  singular.^  And  in  North  Carolina 
it  was  even  held,  that,  where  an  indictment  is  founded  upon 
two  chapters  of  the  statutes  of  the  same  year,  the  conclusion 
in  the  singular  number  is  sufficient ;  all  the  acts  passed  at ' 
the  same  session  of  the  legislature  being  considered  but  ono 
statute.^  In  England,  when  the  indictment  was  in  Latin,  and 
numerous  abbreviations  were  used,  the  pleader  avoided  every 
such  difficulty  as  this  section  presents,  by  concluding  the 
indictment  contra  formam  stat. ;  the  abbreviation  stat,  standing 
for  %tatuti  or  ^iatutorum^  as  might  be  found  necessary  to  make 
the  proceeding  good.^ 

§  607.  Legislation  and  its  Bffeot — In  some  of  our  States,  the 
conclusion,  against  the  form  of  the  statute  or  statutes,  has 
been  rendered  unnecessary  by  express  legislative  enactment ; 
in  some  other  States,  the  same  result  has  been  reached  indi-. 
rectly  by  legislation.  Of  the  latter  class  may  be  mentioned 
Kentucky,  where  ^'  the  substance  "  of  the  enactment  is,  says 
the  court,  ^^  that  an  indictment  is  sufficient  if  it  shows  intelli- 
gibly the  offence  intended  to  be  charged ;  and  that  it  shall  not 
be  deemed  insufficient  by  reason  of  any  defect  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  the  defendant 
on  the  merits."  By  construction  of  which  enactment  it  is  held, 
that  the  conclusion  we  are  considering  need  not  be  employed.^ 

III.  The  Rule  of  following  the  Words  of  the  Statute. 

§  608.  Whether  redte  the  Statutory  Words  —  Pnbllo  —  Prl- 

▼ate. — Says  Chitty  ^ :  ^^  It  has  long  been  perfectly  settled,  that 
there  is  no  necessity  in  any  indictment  or  information  on  a 
public  statute,  whether  the  offence  be  evil  in  its  own  nature, 

subsequent  statute  makes  it  felony,  an  State  v.  Bobbins,  I  Strob.  8&6.    And 

indictment  for  the  felony  concluding  see  Crim.  Law,  I.  §  208. 
against  the  form  of  the  statute  (in  the       ^  Crawford  v.  The  State,  2  Ind.  182. 
singular  number  only)  is  right.    Rex       >  The  State  v.  Bell,  8  Ire.  606. 
o.  Pirn,  Buss.  &  By.  425.    And  see       >  Bex  v,  SpiUer,  2  Show.  207. 
Bex.  v.  Collins,  2  Leach,  4th  ed.  827 ;       4  Commonwealth  v,  Kennedy,  16  B. 

The  State  v.  Berry,  4  Halst.  874;  Bex  Monr.  581.    And  see,  as  to  Arkansas, 

V,  Morgan,  2  East  P.  C.  601 ;  United  Brown  v.  The  State,  18  Ark.  96. 
States  V.  Gibert,  2  Sumner,  19.    That       5  1  Chit.  Ciim.  Law,  276.    See  also 

the  singular  form  is  sufficient,  see,  in  Commonwealth  v*  McCurdy,  6  Mass.* 

addition  to  some  of  the  foregoing  cases,  824. 
Butman's  Case,  8  GreenL  118;   The 
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or  only  becomes  so  by  the  prohibitions  of  the  legislature,  to 
recite  the  statute  upon  which  it  is  founded ;  for  the  judges 
are  bound,  ex  officio j  to  take  notice  of  all  public  acts  of  Parlia- 
ment ;  and,  where  there  are  more  than  one  by  which  the  pro- 
ceeding can  be  maintained,  they  will  refer  it  to  that  which  is 
most  for  the  public  advantage.^  ....  But  the  parts  of  a 
private  act  upon  which  an  indictment  is  framed,  must  be  set 
out  specially,  the  same  as  other  facts,  and  a  yariance,  if 
properly  shown  to  the  court,  will  be  fatal."  ^ 

§  609.  Reoitliig  Private  Statatef. — There  is,  in  the  English 
books,  considerable  law  to  be  found,  relating  to  the  manner  in 
which  a  private  statute  should  be  set  out  in  the  indictment ; 
but,  as  indictments  on  private  statutes  are  very  seldom  made 
in  this  country,  and  our  statutes  are  so  enacted  as  to  leave  little 
difficulty  under  this  head,  it  is  deemed  best  to  omit  this  part  of 
the  English  law.^ 

§  610.  Indiotmenti  at   Common  Law  —  On  Statutes  —  Partly 

on  Baoli. — The  first  thing  for  the  pleader  to  consider  is,  whether 
the  indictment  which  he  is  about  to  frame  is  really  to  be  upon 
the  statute ;  or  whether  it  is  to  be  at  the  common  law,  while  the 
statute  merely  fixes  the  punishment ;  or,  wl^at  is  practically 
another  question  still,  whether  it  is  not  to  be  at  the  common 
law,  as  concerns  all  but  certain  statutory  aggrlBtvations  of  the 
offence,  when  the  indictment,  as  already  explained,^  will  follow 
the  common-law  form,  swelled  by  the  statutory  aggravations, 
and  conclude  as  against  the  statute.  What  we  are  now  prin- 
cipally to  discuss  is  the  indictment  framed  upon  the  statute 
purely. 

§  611.  Purely  Statutory  —  General  Rule.  —  Where  the  offeuce 

is  purely  statutory,  having  no  relation  to  the  common  law,  — 
where,  in  other  words,  thestatute  specifically  sets  out  what  acts 
shall  constitute  the  ofience, — it  is,  as  a  general  rule,  sufficient 
in  the  indictment  to  charge  the  defendant  with  acts  coming 
fully  within  the  statutory  description,  in  the  substantial  words 

1  Dyer,  165  a,  846  6;  6  Mod.  140;    Hawk.  P.  C.  c.  25,  S  108;  Bac.  Ab. 
Cro.  Elis.  186,  286;  Hob.  810;  2  Hale    Indictment,  H.  2. 
P.  C.  172 ;  2  Hawk.  P.  C.  a  26,  §  100;       >  See  1  Stark.  Grim.  PI.  2d  ed.  212 
1  Saund.  186,  note.  et  eeq.;  1  Chit  Crim.  Law,  277  et  seq. 

s  1  Sid.  866;  2  Hale  P.  C.  172;  2    and  the  bookf  there  referred  to. 

«  Ante,  S  698- 
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of  the  statute,  without  any  further  expansion  of  the  matter.^ 
How  closely  the  words  of  the  indictment  must  follow  those  of 
the  statute  we  shall  now  proceed  to  see. 

§  612.  Degree  of  doaenees  of  Adherenoe  to  Words  of  Statute. 

—  The  terms  used  in  our  tribunals  to  designate  the  degree  of 
closeness  with  which  the  pleader  must  adhere  to  the  words  of 
the  statute,  in  setting  out  the  offence,  are  not  uniform.  But 
the  result  to  which  we  come,  after  considering  the  words  of  the 
judges,  the  reasons  on  which  the  law  is  based,  and  the  actual 
course  of  adjudication,  is,  th%t  the  indictment  must  employ  so 
many  of  the  substantial  words  of  the  statute  as  shall  enable 
the  court  to  see  on  what  statute  it  is  framed:  and,  beyond  this, 
it  must  use  all  the  other  words  which  are  essential  to  a  com- 
plete description  of  the  offence;  or,  if  the  pleader  chooses, 
words  which  are  their  equivalents  in  meaning ;  or,  if  again 
the  pleader  chooses,  words  which  are  more  than  their  equiva- 
lents, but  which  include  within  themselves  the  full  significa- 
tions of  the  words  not  used.^ 


1  People  V,  Stockham,  1  Parker  C.  C.  Ark.  497;   Eubanks  v.  The  State,  17 

424;  The  State  v.  Williams,  2  Strob.  Ala.  181 ;  The  State  v,  Bess,  20  Misso. 

474;  Hester  v.  The  State,  17  Ga.  180;  419;  Commonwealth  v.  Daniels,  2  Va. 

Camp  V.   The    State,   8   Kelly,  417;  Cas.   402;   The   State  v.   CantreU,  2 

Sweeney  v.  The   State,   16   Ga.  467 ;  Hill,  S.  C.  889 ;  Lemon  v.  The  State, 

Ricks  V.  The  State,  16  Ga.  600 ;  Cham-  19  Ark.  171 ;  The  State  v.  Collins,  19 

bers   V.  People,  4   Scam.   861 ;   The  Ark.  687 ;  The  State  v,  Keogh,  18  La. 

Statev.  Noel,  6  Blackf.  648;  The  State  An.   248;    United   States  v.   Wilson, 

V.  Click,  2  Ala.  26;  Clark. v.  The  State,  Bald.  78;   Lodano  v.  The  State,  25 

19  Ala.  662;  The  State  v.  Abbott,  11  Ala.  64;  United  States  v,  Yickerj,  1 

Fost.  N.  H.  434;  Romp  v.  The  State,  Har.  &  J.  427;  Wliiting  v.  The  State, 

8   Greene,   Iowa,  276 ;    The  State  v.  14  Conn.  487 ;  Simmons  v.  The  State, 

Ragan,  22  Misso.  469;   The  State  v,  12  Misso.  268;  The  State  v.  Jones,  88 

Rabon,  4  Rich.  260;  Mofiatt  v.  The  Vt.  448;  The  State  v.  Pennington,  8 

State,  6  Eng.  169;  United  States  v.  H6ad,  119. 

Lancaster,  2  McLean,  481 ;  The  State  ^  I  shall  here  insert  a  sort  of  digest 

V.  Calvin,  R.  M.  Cfaarl.  161 ;  The  State  of  judicial  enmiciations  on  this  subject, 

V.  Duncan,  9  Port.  260 ;  The  State  v.  as  follows :  An  indictment  on  a  statute 

Mitchell,  6  Misso.  147 ;  The  State  v,  must  set  forth  the  charge  in  the  yery 

Helm,  6  Misso.  263 ;  Studstill  v.  The  words  of  the  statute ;  but  a  superfluous 

State,  7  Ga.  2 ;  The  State  r.  Rougher,  description  is  not  objectionable.    The 

8  Bkckf.  807 ;  United  States  v.  Good-  State  v.  Cheatwood,  2  Hill,  S.  C.  469. 

ing,  12   Wheat.    460;    Sharp  v.  The  It  is  a  settled  principle,  that  indict- 

State,  17  Ga.  290 ;  The  State  v.  Here-  ments  under  statutes,  particularly  of 

ford,  18  Misso.  8 ;  The  State  v.  Rust,  the  highest  penal  character,  must  state 

36  N.  H.  488 ;  Medlock  r.  The  State,  all  the  circumstances  which  constitute 

18  Ark.  868 ;  Malone  v.  The  State,  14  the  offence  as  set  down  in  the  act,  so 

Ind.  219 ;  The  State  v.  Adams,  16  as  to  bring  the  defendant  within  it,  and 
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§  613.  ninBtratloiui  —  Statutory   Anon — Attempt   to    Kill  — 

Gfuning-houBe.  —  Tbusy   where   a    statutory  arson   has    been 

0 

must  be  oertftin  and  dear  to  eveiy  in-  The  State  v.  Casados,  1  Nott  &  McC. 
tent,  and  pursue  the  precise  technical  91.    The  material  words  of  the  statute 
language  employed  in  the  statute  in  must  be  used.    The  State  v.  La  Creux, 
describing   the   ofienoe.    Ike   v.  The  1  McMullan,  488.    It  is  sufficient  if  the 
State,  28  Missis.  626.  The  offence  need  offence  is  substantially  set  forth,  though 
not  be  set  out  in  the  words  of  the  stat-  not  in  the  exact  words  of  the  statute, 
nte.    It  is  sufficient  that   the  words  United  States  v,  Bachelder,  2  Gallis. 
used  in  the  description  of  the  ofifenoe  16.    The  indictment  must  follow  the 
tre  equivalent  to  those  used  in  the  words  of  the  statute.    Nothing  can  be 
statute.    The  State  v.  Bullock,  18  Ala.  taken  by  intendment.     The  State  v. 
418.    It  is  sufficient  to  charge  the  of-  O'Bannon,  1  Bailey,  144.  It  must  keep 
fence  in  words  of  the  same  import,  close  to  the  expressions  of  the  statute. 
Buckley  v.  The  State,  2  Greene,  Iowa,  The  State  v,  Foster,  8  McCord,  442. 
162.    The  indictment  must  state  all  Where  the  words  used  in  an  indict- 
the  circumstances  which  constitute  the  ment  are  equivalent  to,  or  of  more  ex- 
ftatutory  definition  of  the  ofifence,  so  tensive  signification  than  those  used  in 
as  to  bring   the   defendant  precisely  the  statute,  such  words  are  sufficient ; 
within  it    The  State  v.  McKenzie,  42  as,  where  a  statute  declared  it  felony  to 
Maine,  892 ;  Commonwealth  v.  Hamp-  make  fraudulently  any  coin  in  *'  imi- 
ton,  8  Grat.  690.    When  the  indict-  tation"  of  the  current  coin  of  the  State, 
ment  substantially  follows  the  statute,  an  indictment  charging  the  defendant 
so  as  to  put  the  prisoner  upon  feir  no-  with  finudulently  making  coin  to  the 
tice  of  the  offence  charged,  and  the  "likeness"  and  "similitude"  of  the 
time,  place,  and  drcumstances  neces-  current  coin  was  held  good.    Peek  v. 
sary  to  constitute  the  crime,  it  will  be  The  State,  2  Humph.  78.     Said  the 
sufficient.   People  v.  Thompson,  4  Cal.  court :  "  The  ofiRsnce  is  charged  in  the 
288.    Where  the  words  of  the  statute  indictment  subptantially  and  sufficient- 
are  descriptive  of  an  oflence,  the  indict-  ly  pursuant  to  the   statute ;  and,  al- 
ment  must  follow  them,  and  expressly  though  there  is  not  a  perfect  similarity' 
charge  the  defendant  with  the  commis-  in  the  words,  there  is  no  variance  in 
sion  of  what  the  statute  forbids,  in  its  the  sense,  nor  can  the  variance  create 
exact  words  or  their  equivalents,  else  any  doubt  in  the  operation  or  construo- 
it  will  be  defective.  The  State  v.  Gove,  tion  of  the  Uw."    So  the  indictment 
84  N.  H.  610.    A  variance  between  the  was  held  to  be  good.     The  State  v. 
language  of  the  statute  and  the  indict-  ViU,  2  Brev.  262.   Letter  or  substance. 
mentwiUnotvitiate,  if  the  words  used  Skains  v.  The  State,  21  ALi.  218.   Must 
in  the   indictment  are   equivalent  to  state  all  the  fiicts  necessary  to  bring 
those  of  the  statute.     The  State  v.  the  defendant  precisely  within  the  stat- 
Hickman,  8  Halst.  299.    It  is  not  al-  ute.    Morse  v.  The  State,  6  Conn.  9. 
ways  necessary  to  describe  the  offence  The  indictment  "  should  identify  and 
in  the  precise  words  of  the  statute,  charge  a  specific  offence  prohibited  by 
Poage  v.  The  State,  8  Ohio  State,  229.  the  one  statute  or  the  other."    And  if 
The  substance  of  the  statutory  defi-  the  court  cannot  see,  on  looking  at  % 
nition  of  an  oflence  should  be  contained  on  which  of  two  statutes  it  was  intend- 
in  the   indictment    United   States  v.  ed  to  be  drawn,  it  will  be  insufficient. 
Dickey,  1  Morris,  412.    The  language  Commonwealth  v,  Macuboy,  8  Dana, 
of  the  statute  definmg  the  ofibnce  should  70,  72.    So  many  of  the  words  used  in 
be  strictly  followed.    Howel  v.  Com-  the  statute  to  describe  an  offence  as  are 
monwealth,  6  Grat.  664;  The  State  v,  necessary,  shall  be  used  to  state  it  in 
Thomas,  8  Strob.  269.   The  indictment  the  indictment.     The  State  v.  Ellis, 
should  be  in  the  words  of  the  statute.  4  Misso.  474;  Yanghn  v.  The  State,. 
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created,  as  iu  Yirginia,  an  indlctiaent  is  held  to  be  insufficient 
if  it  has  the  words  ^'  set  fire  to,"  in  place  of  the  statutory  word 
'^  burn."  ^  And  where  the  statute  against  removing  a  slave 
contained  the  words,  '^  without  the  consent  of  the  owner,"  an 
indictment  omitting  these  words  was  held  to  be  invalid.^ 
Where  the  statute  was :  "  Every  person  who  shall,  on  purpose, 
and  of  malice  aforethought,  shoot  at,"  &c. ;  and  the  indictment 
was,  "  feloniously,  unlawfully,  and  of  malice  aforethought,  did 
shoot " ;  the  variance  was  held  to  be  fatal.^  On  the  other 
hand,  an  indictment  averring  that  the  defendant  did  '^  shoot " 
another,  instead  of  "  shoot  at,"  which  are  the  words  of  the 
statute,  was  held  to  be  good ;  because  the  former  necessarily 
implies  and  includes  the  latter.^  And  an  indictment  against 
keeping  a  gaming-house  was  sustained,  though  it  averred  that 
the  defendant  kept  ^'  a  "  house,  instead  of  ^^  his  "  house ;  the 
word  '^  his  "  being  the  one  used  in  the  statute.^ 

4  Mi880.  580.  Should  follow  the  8tat-  nionslj,  tinlawfallj,  and  wilAilIj " ; 
ate  strictly.  XJpdegraff  v.  Common-  these  latter  terms  not  being  synony- 
wealth,  6'  S.  &  R.  6.  In  general,  an  in-  mous,  equivalent,  of  the  same  legal 
dictment  need  not  adopt  the  veryVords  import,  or  substantially  the  same  aa 
of  the  statute ;  the  same  substance,  to  ."  wilfully  and  maliciously."  The  State 
a  reasonable  intendment,  is  sufficient,  v.  Gove,  84  N.  H.  610.  An  indictment 
The  State  t;.  Little,  1  Yt.  881.  If  an  for  cutting  and  wounding,  which 
indictment  does  not  substantially  follow  charges  the  offence  to  have  been  com- 
the  language  of  the  statute  on  which  it  mitted  ''  feloniously,  wilfully  and  ma- 
is  founded,  it  does  not  clearly  charge  liciously,"  is  bad,  the  words  of  Stat.  9 
an  indictable  oflfence,  and  is  conse-  Geo.  4,  c.  21,  §  11  &  12,  being  "  unlaw- 
quently  not  cured  by  that  section  of  Ailly  and  maliciously."  Rex  v.  Ryan, 
the  statute  of  Iowa  which  provides,  7  Car.  &  P.  854,  2  Moody,  15.  See 
that  "no  indictment  shall  be  quashed  if  also  Jamagin  v.  The  State,  10  Yerg. 
an  indictable  offence  is  clearly  charged  529 ;  Anthony  v.  The  State,  18  Sm.  & 
therein,  or  if  the  charge  be  so  explicitly  M.  268. 

set  forth  that  judgment  can  be  ren-  ^  The  State  v.  Vaughn,  26  Misso.  29. 

dered  thereon."    The  State  v,  Morse,  ^  The  State  v.  Hubbard,  8  Ind.  580. 

1  Greene,  Iowa,  508.  Let  us  look  at  yarious   other  cases : 

^  Howel  V.  Commonwealth,  5  Grat.  Thus,  where  a  statute  against  maiming 

664.    See  Crim.  Law,  I.  §  826.  contained  the  words  "  shall,  on  purpose, 

3  Commonwealth   v.  Peas,  2   Grat.  unlawAiUy,"  &c.,  an   indictment    for 

629,  4  Leigh,  692.  biting  off  the  ear,  omitting  the  words 

s  The  State  v.  Comfort,  5  Misso.  857 ;  "  on  purpose,"  was  held  to  be  insuffi- 
The  State  v.  Harris,  84  Misso.  847.  cient.  The  State  v.  Ormond,  1  Der. 
See  Anderson  v.  The  State,  5  Pike,  &  Bat.  119.  Under  a  statute  which 
444.  Where  a  statute  makes  criminal  punishes  **  every  person  who-  shaU 
the  doing  of  an  act  "  wilfully  and  ma-  break  and  enter,  in  tlie  night  time,  any 
liciously,"  it  is  not  sufficient  for  the  office,  shop,  railroad  depot,  or  ware- 
indictment  to  charge  that  it  was  done  house,  not  adjoining  to  or  occupied 
"feloniously  and  unlawftdly,"  or  "felo-  with  a  dwelling-house,"  with  intent  to 
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§  614.  All  which  enters  Into  the  Offence.  —  As  this  matter  is 
one  of  some  nicety,  it  will  compensate  us  to  look  at  almost  the 
entire  statement  of  Chitty  on  the  subject,  with  his  authorities. 
He  says:^  '^It  is  a  general  .rule,  that  all  indictments  upon 
statutes,  especially  the  most  penal,  must  state  all  the  circum- 
stances which  constitute  the  definition  of  the  ofTence  in  the  act, 
so  as  to  bring  the  defendant  precisely  within  it ;  and  this  rule 
applies  as  well  to  those  which  take  away  the  benefit  of  clergy 
firom  offences  which  exist  at  common  law,  as  those  by  which 
new  felonies  are  created ;  and  a  conclusion  'contrary  to  the 
form  of  the  statute,  <&c,,  will  not  aid  a  defect  in  this  respect."^ 
Thus  far,  this  author  gives  us  but  the  general  doctrine,  applica- 
ble as  well  to  indictments  at  the  common  law  as  to  statutory 
.ones.'  , 

§  615.  'Words  to  Identify  the  Statute^— ^ He  proceeds :  ^^  And 

not  even  the  fullest  description  of  the  offence,  were  it  even  in 


oommit  a  felony,  an  information  which  charge  the  defendant  with  having  cut 
fiulfl  to  describe  the  building  entered  as  the  trees,  omitting  the  word  •"  down" ; 
"not  adjoining  to  or  occupied  with  a  for,  said  the  judge:  "It  is  certainly 
dwelling-houBe/'  is  fatally  defective,  true  that  a  man  may  cut  a  tree  with 
Kotter  V,  People,  8  Mich.  481.  Under  intent  to  make  merchandise  of  it,  with- 
a  statute  against  maliciously  killing  out  cutting  it '  down.' "  Therefore  the 
"  the  cattle  "  of  another,  an  indictment  indictment  was  less  comprehensive 
for  maliciously  killing  "  a  certain  horse  than  the  statute.  Maskill  v.  The 
beast,  to  wit,  one  mare,"  is  sufficient.  State,  8  Blackf.  299.  A  statute  had 
The  State  v.  Hambleton,  22  Misso.  452.  the  words,  "  with  a  felonious  intent  to 
See  also  the  State  v.  Pearce,  Peck,  66.  rob,  or  commit  robbery  upon,  such 
An  indictment  for  wounding  "  a  steer,"  person  or  persons  " ;  and  it  was  held, 
the  words  of  the  statute  being,  "  catde  that  an  allegation  specifying  the  intent 
or  other  beast,"  was  held  to  be  suffl-  as  being  to  steal  the  goods  of  the  pros- 
dent  The  State  v.  Abbott,  20  Vt.  ecutor  was  insufficient  Rex  v,  Mon- 
587.  A  stotute  having  enacted,  "  that  teth,  2  Leach,  4th  ed.  702, 1  East  P.  C. 
every  person  who  shall  fidsely  make,  420.  The  words  of  a  statute  against 
de&oe,  destroy,"  &c.,  a  record,  should  riot  were,  "  with  force  and  violence  " ; 
be  deemed  guilty  of  forgery,  an  indict-  the  words  of  the  indictment  were, 
ment  charging  the  defendant  with  hav-  "  with  force  and  arms,"  and  they  were 
ing  unlawfully,  feloniously,  &c.,  was  held  to  be  insufficient  Martm  v.  The 
held  to  be  good,  though  it  omitted  the  State,  9  Misso.  288. 
word  "  falsely."  The  court  observed :  i  1  Chit  Crim.  Law,  281-288  o. 
"  The  words  inserted  are  more  than  >  1  Hale  P.  C.  517,  526,  585;  2  Hale 
equivalent  to  the  words  omitted."  P.  C.  170;  Staunf.  180  6;  Post  428, 
The  State  v.  Dark,  8  Blackf.  526.  A  424 ;  Hard.  20 ;  Dyer,  804 ;  J.  Kel.  8 ; 
statute  made  punishable  "  every  per-  Com.  Dig.  Justices,  G.  1 ;  1  Chit  PI. 
ton  who  shall  cut  doum  or  remove  any  4th  ed.  822 ;  2  Marshall,  864,  note, 
timber-trees,"  &c  And  it  was  held  not  >  Ante,  §  77  et  seq. 
to  be  sufficient  in  an  indictment  to 
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the  terms  of  a  legal  definition,  would  be  sufficient  without 
keeping  close  to  the  expressions  of  the  statute.^ 

§  616.  mustratioiui  — Robbery  —  Attempt  to  Rob— ^Premunire 

— Poaohixig — Keeping  Aims,  &o. —  ^^  And,  therefore,  where  a  man 
was  indicted  for  robbery, '  in  a  certain  king's  footway  leading 
from  London  to  Islington,'  he  was  admitted  to  his  clergy; 
because  the  statute^  which  takes  it  away  from  the  crime  do- 
scribes  the  place  as  '  in '  or  ^  near  a  king's .  highway,'  which 
ought  to  have  been  stated  in  the  proceedings.^  So  in  an  indict- 
ment for  assaulting  with  an  intent  to  rob,  as  the  statute^  states 
that,  if  the  defendant  ^  shall,  with  any  offensiye  weapon  or 
instrument,  unlawfully  and  maliciously  assault ;  or  shall,  by 
menaces,  or  in  or  by  any  forcible  or  violent  manner,  demand 
any  goods  or  chattels ;  he  shall  be  adjudged  guilty  of  felony,' 
—  it  is  not  sufficient  to  state  an  assaulting  and  menacing  with 
intent  to  rob,  but  it  must  be  averred,  either  that  the  assault 
was  made  with  an  offensive  weapon,  or  that  money  or  goods 
were  demanded.^  So  in  an  indictment  for  aiding  one  being  a 
principal  maintainor  of  the  See  of  Rome,  before  the  repeal  of  the 
Statute  of  Premunire,  against  the  form  of  the  statute,^  if  the 
words  ^  upon  purpose,  and  to  the  intent  to  rob,  set  forth,  and 
to  e^tol,  the  authority,'  &c.,  were  omitted,,  the  omission  would 
vitiate  the  proceedings.^  So  if  a  conviction  charge  the  defend- 
ant  with  killing  deer  in  a  certain  place  where  they  have  been 
usually  kept,  without  saying  ^  enclosed  place'  ;^  or  ^  with  un- 
lawfully killing  fish,'  omitting  to  add  ^  without  the  consent  of 
the  owner  of  the  water'  ;^  insuring  a  ticket  \x%  the  lottery, 
without  saying  ^  the  state  lottery ' ;  ^^  or  with  having  a  gun  in 
his  house,  when  the  words  of  the  statute  are,  ^  use  to  keep  a 
gun  in  his  house ' ;  ^^  it  will  be  invalid." 

1  Fo8t.  424.  might    2  East  P.  C.  785 ;  Boss.  &  By. 

3  28  Hen.  8,  c.  1.  .9  and  notes. 

s  Sir  F.  Moore,  6 ;  1  Hale  P.  C.  685.       «  7  Geo.  2,  c.  21. 
Std  quasre:  it  has  been  decided,  that»       &  1  Leach,  265;  1  East  P.  C.  419;  2 

where  an  indictment  for   a   robbery  Hale  P.  C.  189, 190. 
stated  it  to  hare  been  committed  in  a       ^  1  Eliz.  c.  1,  §  25. 
field  near  the  king's  highway,  and  the        ^  8  Dyer,  368 ;  2  Hale  P.  C.  198. 
robbery  proTed  did  not  take  place  near       ^  2  Ld.  Raym.  971. 
any  highway,  the  allegation  of  its  being       *  2  Bur.  679. 
near  the  highway  was  immaterial,  for      ^^  1  T.  B.  222. 
the  8  &  4  WiU.  &  M.  c.  9,  took  away      ^^  1  Show.  48. 
clergy,  let  the  robbery  be  where   it 
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§  617.  "Wordi  to  identify  Statute,  contlnned  —  Precise  Teoh- 
oloal  Tapgnage  —  Rape  —  Fexjury  —  Black  Act  —  Striking  in 
Cbnroh  —  Forestalling  —  Engrossing  —  Felonious    Assault  — 

Treason.  —  ^^  It  is  in  general  necessary,  not  only  to  set  forth  on 
the  record  all  the  circumstances  which  make  up  the  statutable 
definition  of  the  offence,  but  also  to  pursue  the  precise  and 
technical  language  in  which  they  are  expressed.^  And  upon 
ibis  ground,  an  indictment  for  rape  must  contain  the  word 
^  ravished/  nor  will  any  expression  of  force  and  carnal  knowl- 
edge excuse  its  omission.^  So  in  an  indictment  for  perjury, 
upon  the  statute,'  the  word  ^  wilfully '  must  be  inserted,  because 
it  is  part  of  the  description  the  act  gives  of  the  crime ;  ^  though, 
in  an  indictment  for  the  same  offence  at  common  law,  that  pre- 
cise term  is  not  essential,  but  may  be  supplied  by  others,  which 
convey  the  same  idea.^  And  in  an  indictment  upon  the  Black 
Act,^  the  term  ^  wilfully '  is  also  essential,  as  being  used  by  the 
legislature,  and  ^  maliciously '  will  not  suffice.^  Upon  the  same 
principle,  indictments  upon  the  Statute  5  &  6  Edw.  6,  c.  4,  for 
striking  in  a  church,  omitting  the  words  ^  with  intent  to  strike,' 
&c. ; '  for  forestalling,  on  5  <&  6  Edw.  6,  c.  14,  not  expressly 
•stating  ^that  the  goods  were  then  coming  to  market  to  be 
sold  * ;  ^  and  for  engrossing  on  the  same  act,  averring  that  the 
defendant  bought  so  much  corn,  instead  of  stating  that  ^  he 
engrossed  by  buying,'  &c. ;  have  been  holden  to  be  invalid.^^ 
And  even  in  a  commitment,  which  need  not  be  drawn  with  the 
same  precision  as  an  indictment,  upon  the  Statute  7  Geo.  2, 
c.  21,  which  makes  it  felony  to  assault  with  an  offensive  weapon, 
or  by  menaces  to  demand  money  or  goods,  it  was  holden  insuf- 

1  Fo8t  424 ;  Cro.  Jac.  607 ;  II  Co.  ^  9  Geo.  1,  c.  22. 

68;  2  Hale  P.  C.  170;  2  Leach,  1107;  ▼  i  Leach,  498;   1  East  P.  C.  412; 

2  Hawk.  P.  C.  c.  26,  §  110 ;  Bac.  Ab.  hnt  it  appears  the  word  '  feloniouBly ' 

Indictment^  H.  2;  Hardr.  21;  8  T.  B.  would  suffice  without  any  other.     8 

686.  Wils.  818 ;  2  W.  BL  842;  6  East,  244 ; 

<  2  Hawk.  P.  C.  c.  28,  §  77;  Id.  c.  2  MarshaU,  864. 

26,  §  110;  Bac.  Ab.  Indictment,  H.  2.  ^  Cro.  Eliz.  281,  807,  697;  2  Leon. 

»  6  Eliz.  c.  9.  188;  Noy,  171;  2  Hawk.  P.  C.  c.  16, 

*  1  Leach,  494,  note ;  2  Hale  P.  C.  §  110 ;  Bac.  Ab.  Indictment,  H.  2. 

87 ;  Cro.  Eliz.  147,  201 ;  Cn>.  Jac.  608;  »  2  Rol.  421 ;  Gilb.  L.  &  £.  276 ;  2 

8  Inst  167;  Show.  190;  2  Leon.  211;  Hawk.  P.  C.  c.  26,  §  110;  Bac.  Ab. 

Keb.  12;  2  Hawk.  P.  C.  c.  26,  $  110;  Indictment,  H.  2. 

Bac.  Ab.  Indictment,  H.  2.  ^  2  Leon.  89;  2  Hawk.  P.  C.  c.  28, 

*  Id.  ibid. ;  1  Leach,  71.  {  110;  Bac.  Ab.  Indictment,  H.  2. 
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ficient  to  state  a  mere  assault  with  a  felonious  attempt  to  steal, 
and  the  prisoner  was  admitted  to  bail.^  And  so  necessary  has 
it  been  deemed  to  pursue  precisely  the  language  of  the  statute, 
that,  in  an  indictment  against  traitors  for  the  actual  murder  of 
the  king,  the  compassing  and  imagining  is  laid  as  the  treason 
in  the  terms  of  the  statute,  and  the  king's  death  itself  laid  only 
as  an  overt  act  of  treason.^ 

§  618.    Verbal     StriotneM     relaxed  —  Equivalent  Words  — 
Aocessory    before  —  Murder  —  False   Pretences.  —  ^'  But   there 

are  some  cases  in  which  this  verbal  strictness  has  been  relaxed, 
and  a  different  interpretation  pursued,  where,  indeed,  the  words 
used  are  in  effect  equivalent  to  those  contained  in  the  act.  Thus 
it  has  been  holden,  that,  in  an  indictment  against  an  accessory 
before  the  fact  in  murder,  the  words  ^excite,  procure,  and 
move'  were  equivalent  to  '  command,  hire,  or  counsel,'  which 
are  used  in  the  statute  ;^  and  that,  therefore,  the  variance  was 
not  material.^  And  the  reason  assigned  for  this  departure  from 
the  general  principle  is,  that  the  statutes  respecting  accessories 
make  use  of  a  great  variety  of  terms  to  designate  them,  and 
therefore  they  may  all  be  expressed  by  their  legal  import.^ 
This  opinion  does  not  seem  to  have  ever  been  expressly  recog- 
nized in  any  later  decision ;  but  it  has  been  holden,  that  an 
indictment  upon  the  statute  for  obtaining  money  under  false 
pretences,^  need  not  say  that  the  defendant  ^  falsely  pretended,' 
but  it  is  sufficient  if  it  be  stated,  that  the  defendant  pretended, 
and  then  to  aver  that  the  pretence  was  false,  and,  by  means  of 
the  '  false  pretences '  aforesaid,  the  money  was  obtained.^  At 
all  events,  however,  it  is  in  every  case  advisable  to  attend,  with 
the  greatest  nicety,  to  the  words  contained  in  the  act,  for  no 
others  can  be  so  proper  to  describe  the  crime ;  the  exceptions, 
if  any,  are  doubtful ;  and  the  broad  principle  which  renders  a 
strict  adherence  essential,  is  supported  by  too  strong  a  number 
of  decisions  to  be  shaken." 

§  619.  Oeneral  and  Speoifio  "Words    of   Statatie — Indiotment 

1  5  T.  R.  169;  2  Leach,  588.  »  Fost.  180,  131 ;  1  Hale  P.  C.  621, 

2  J.  Eel.  8 ;    2  Hawk.  P.  G.  c.  26,    622 ;  but  see  Stark.  214,  215. 
§  110;  Bac.  Ab.  Indictment,  H.  2.  <^  80  Geo.  2,  c.  24. 

s  4  &  5  Phil.  &  M.  c.  4.  7  2  East  P.  C.  80;  2  M.  &  S.  879; 

«  1  Ander.  195;  Fost.  180;  1  Hale    and  see  8  Stark.  N.  P.  26. 
P.  C.  521,  522. 
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in  the  Specifio  —  Horse-stealing  —  Wounding  Cattle  —  Larceny 
of  Bank  Note.  —  Another  thing  said  by  Chitty  ^  is :  "  An  indict- 
ment for  horse-stealing  must  give  the  animal  one  of  the 
descriptions  mentioned  in  the  act ;  stating  the  animal  stolen  to 
have  been  a  colt,  without  stating  it  was  a  horse  or  mare,  will  not 
suffice.^  So  an  indictment  on  the  9  Geo.  1,  c.  22,  must  state 
the  species  of  the  cattle  wounded  or  injured.^  So,  describing 
a  bank  note  as  ^  a  certain  note  commonly  called  a  bank  note,' 
is  not  such  a  description  as  will  warrant  a  conviction  on  the 
2  Geo.  2,  c.  25,  for  stealing  it."  ^ 

§  620.  Continued-^ — Horse  Raoing.  —  The  doctrine  thus  men- 
tioned seems  to  be,  what  has  been  called  the  well-settled  rule  in 
criminal  pleading,  that  where,  in  a  statute  creating  an  offence, 
a  general  term  is  used,  succeeded  by  words  more  precise  and 
definite,  or  a  specific  term  is  followed  by  more  comprehensive 
words,  the  indictment  must  charge  the  offence  in  the  specific 
words.^  There  are  several  phases,  so  to  speak,  of  this  general 
doctrine ;  and  the  doctrine  itself,  at  least  in  some  of  its  aspects, 
is  not  quite  clear  on  the  modern  authorities.^  It  is  best  to  see 
a  little  what  has  been  held,  and  then  leave  the  matter  to  the 
judgment  of  the  practitioner  and  to  future  decision.  Thus, 
where  a  statute  provided  a  particular  punishment  for  one  who 
should  steal  a  ^^  horse,  mare,  or  gelding,  filly,  foal,  mule  or  ass," 
and  a  prisoner  was  indicted  for  stealing  a  ^^  horse,"  yet  the 
proof  was  that  the  animal  was  a  ^'  gelding,"  there  was  held  to 
be  a  variance  ;  though,  by  the  common  understanding  of  the 
community,  as  the  evidence  also  showed,  the  term  horse 
includes  a  gelding.  The  statute,  it  was  considered,  had  made 
a  distinction  in  these  animals,  and  the  distinction  must  be 
heeded  in  the  form  of  the  indictment.^  So  where  a  statute 
made  it  punishable  for  any  person  to  "  knowingly  suffer  his 
horse,  mare,  or  colt  to  be  run  in  a  race,"  £c.,  and  an  indict- 

^  1  Chit.  Crim.  Law,  283.  yielding  to  authority,  without  being 

'  Ru88.  &  Ry.  416.  able  to  see    clearly  the    reasons    on 

'  Russ.  &  Ry.  258.  which  the  decisions  are  based." 
4  2  East  P.  C.  601 ;  Rubs.  &  Ry.  14.         •  See  Crim.  Law,  I.  §  276. 
*  The  State  o.  Raiford,  7  Fort.  101;        ?  Turley  v.  The  State,  8  Humph. 

The  State  v.  Plunket,  2    Stew.   11 ;  828 ;  8.  p.  The  State  v.  Plunket,  2  Stew. 

Bush  V,  The  State,  18  Ala.  415.    In  11.    See  as  to  this,  Rex  v.  Moyle,  2 

the  last  of  these  cases,  Dargan,  C.  J.  Eaist  P.  C.  1076 ;  Rex  v.  Mott,  2  East 

said :  **  I  confess,  however,  that  I  am  P.  C.  1075, 1  Leach,  4th  ed.  78,  note. 
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ment  charged  the  defendant  with  having  suffered  his  ^^  mare  " 
to  be  thus  run,  proof  that  the  animal  was  a  ^^  horse  "  was  very 
properly  held  not  to  support  the  allegation.^  Though  we  should 
admit  that  a  mare  is  a  horse,  plainly  a  horse  is  not  a  mare.  But 
points  like  these  should  be  examined  in  connection  with  yarions 
passages  to  be  found  in  the  author's  work  on  the  Criminal 
Law.2 

§  621.  Smplufl  AUegation.  —  If  an  indictment  charges  an 
offence  in  the  terms  of  the  statute,  still,  if  it  contains  also  other 
allegations  showing  that  the  acts  specified  do  not  come  within 
the  statute,  it  will  be  insufficient.^ 

§  622.  New  Offence — Date. — Where  a  statute  creates  a 
new  offence,  there  is  no  need  of  alleging,  in  express  words, 
that  what  was  done  took  place  subsequently  to  the  passage  of 
the  statute.  The  pleader  will  be  careful  not  to  fix  the  date  of 
the  offence  anterior  to  the  date  of  the  statute,  and  .this  is  as  far 
as  he  need  go.  Chitty  says :  ^^  Where  the  prohibiting  statute 
is  recent,  it  is  usual  to  allege  expressly,  that  the  offence  was 
committed  after  the  making  of  the  statute ;  but,  where  the 
statute  is  ancient,  this  is  not  usual ;  and  does  not  seem  to  be 
in  any  case  necessary."  ^  In  the  United  States,  it  is  believed, 
this  allegation  is  rarely,  if  ever,  inserted  in  an  indictment 
upon  a  statute  framed  in  the  ordinary  way.  K  the  statute,  by 
its  terms,  renders  penal  an  act  committed  afUr  a  time  which  it 
$pecifie8j  there  may  in  some  cases  be  a  propriety  in  introducing 
tlie  corresponding  allegation  into  the  indictment.  When  such 
a  statute  has  become,  thirty  years  old,  there  is  no  need  this  alle- 
gation should  be  continued ;  and  perhaps  the  better  doctrine  is, 
that  there  is  no  need  of  the  allegation  at  any  time.^ 

lY.  T/ie   Exception  of  expanding   the  Allegation  bet/ond  the 

Statutory  Word%, 

§  628.  The  Exception  Stated.  —  It  is  plain  that  if,  after  full 
expression  has  been  given  to  the  statutory  terms,  any  of  the 

1  Thrasher  v.  The  State,  6  BUckf.  <  1  Chit.  Crim.  Law,  286,  referring 

460.  to  1  Bur.  866;  1  Saund.  809,  note  6; 

a  Crim.  Law,  I.  §  276,  276,  815,  816,  1  Chit.  PI.  4th  ed.  828;  GUb.  C.  L.  & 

829,  880,  841.    And  see  Rex  v.  Beard,  £.  242. 

Jebb,9;  The  State  v.  Pearce,  Peck.  66.  »  The  State  v.  Chandler,  2  Hawks, 

<  The  State  v.  Mahan,  2  Ala.  840.  489;  The  State  v.  Sam,  2  Dey.  667. 
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other  rules  relating  to  the  indictment  are  left  uncomplied  with, 
the  indictment  is  still  insufficient.  To  it  must  be  added  what 
will  conform  also  to  the  other  rules.  Consequently  the  general 
doctrine,  that  the  indictment  is  sufficient  if  it  follows  the  words 
of  the  statute  creating  and  defining  the  offence,^  is  subject  to 
exceptions,  requiring  the  allegation  to  be  expanded  beyond  the 
prohibiting  terms.' 

§  624.  lUtiBtratiozui  —  Full  Statement  of  the  Offence  —  Liquor 

Laws.  —  ^^  As  [one]  exception  to  this  general  rule,  it  was 
held,  that  it  is  not  always  sufficient  to  pursue  the  very  words 
of  the  statute,  unless  by  so  doing  you  fully,  directly,  and  ex- 
pressly allege  the  facts,  in  the  doing  or  not  doing  of  which  the 
offence  consists."^  Thus,  to  return  to  a  matter  which  has 
been  partly  illustrated  already,^  if  a  statute  makes  punishable 
^^any  person  who  shall  presume  to  keep  a  tippling  house,  or 
sell  rum,  br^^ndy,  whiskey,  tafia,  or  other  spirituous  liquors^' ; 
an  indictment  on  the  statute,  setting  out  that  the  defendant 
sold  ^^  spirituous  liquors,"  without  any  further  description  of 
the  liquors  sold,  is  not  sufficient.  This  proposition  has  some- 
times been  put  upon  the  ground,  that,  as  the  words  ^^  spiritu- 
ous liquors  "  stand  in  connection  with  more  specific  words,  it 
will  be  a  violation  of  a  technical  rule  of  criminal  pleading  to 
employ  in  the  indictment  terms  more  general  than  the  specific 
terms.^  But  it  rests  equally  well  upon  the  broader  reason,  that 
so  general  an  allegation  does  not  give  the  defendant  the  specific 
notice  of  what  is  charged  against  him,  to  which  the  principles 
of  good  pleading  and  good  sense  entitle  him.^ 

§  625.  Nature    and   Degree   of  Ofiionoe  —  Particular   Ciroum- 

1  Ante,  1 611.  made  a  specific  sale,  &c.  Commonwealth 

s  United     States    v.     Gooding,   12  v.  Dean,  21  Pick.  884.    See  also  The 

Wheat  460.  State  v.  Brown,  8  Misso.  210. 

s  Clark  v.  The  State,  19  Ak.  662.  •  Though  a  presentment  in  the  lan- 

4  Ante,  f  620.  gnage  of  a  statute  is  generally  sufficient, 

^  The  State  v.  Raiford,  7  Port.  101 ;  it  is  not  always  so.    It  should  apprise 

Bush  V.  The  State,  18  Ala.  416.    So  the  defendant  of  the  nature  of  the  aocu- 

where  a  statute  makes  it  indictable  for  sation  agahist  him,  with  such  certainty 

any  unlicensed  person  to  "  presume  to  as  will  enable  him  to  make  preparation 

he  a  retailer  or  seller  of  spirituous  to  meet  it,  and  render  the  first  proceed- 

liquors,"  the  indictment  is  not  sufficient  log  a  bar  to  a  subsequent  prosecution 

if  it  merely  follows  the  words  of  the  for  the  same  oflence.    Commonwealth 

statute ;  it  must  also  arer,  that,  at  a  v.  Cook,  18  B.  Monr.  140. 
time  and  place  named,  the  defendant 

877 


§  627  INDICTMENT  AND  ITS  INCIDENTS.  [BOOK  V. 

stances.  —  Said  Colcock,  J.,  speaking  of  indictments  upoa 
statutes :  '>  It  is  necessary  to  specify  on  the  face  of  the  indict- 
ment the  criminal  nature  and  degree  of  the  offence,  which  are 
conclusions  of  law  from  the  facts ;  and  also  the  particular 
facts  and  circumstances  which  render  the  defendant  guilty  of 
that  offence."  ^ 

§  626.  lUustratloiiB  —  "  Pelonlously  "  —  Credit  to  Student  — 
Offenoe  Broader  than  Statutory  Words. —  We  had  an  illustra- 
tion of  this  proposition  when  we  saw,  that,  with  some  ex- 
ceptions as  to  localities  and  offences,  an  indictment  for  a 
statutory  felony  must  contain  the  word  "  feloniously,"  thougU 
it  is  not  found  in  the  statute.^  So  where  a  statute  made  it  an 
offence  to  '^  give  credit  to  any  student  of  Yale  College,  being 
a  minor,  without  the  consent  in  writing  of  his  parent  or  guar- 
dian, or  of  such  officer  or  officers  of  the  college  as  may  be 
authorized  by  the  government  thereof  to  act  in  such  cases, 
except  for  washing  or  medical  aid  " ;  it  was  held,  by  con- 
struction of  law,  that,  to  make  a  violation  possible,  there  must 
first  be  some  officer  of  the  college  authorized  by  the  govern- 
ment thereof  to  give  the  consent ;  consequently,  that  this 
authority  must  be  set  out  in  the  information  drawn  upon  the 
statute.^  And  here  we  may  state  a  plain  deduction  of  good 
sense ;  namely,  —  that  the  rules  by  which  statutes  are  framed, 
and  those  by  which  indictments  are  framed,  are  not  precisely 
alike ;  therefore,  that,  when  a  statute  has  created  an  offence  of 
dimensions  broader  than  its  words,  it  being  in  the  power  of 
statutes  to  do  such  things,  the  indictment  must  not  satisfy 
itself  with  using  merely  the  words  of  the  statute ;  for  it  is  not 
the  province  of  indictments  to  hold  defendants  by  a  tether 
longer  than  the  words  which  the  pleader  puts  into  them. 

§  627.  Continued  —  Qualified   Voter  —  (Defraud  Oas  Co.  — 

Keeping  Counterfeits,  in  the  Note).  —  Thus,  to  bring  forward 
another  case  by  way  of  illustration,  a  statute  in  Tennessee 
made  it  indictable  for  a  man  knowingly  to  vote  at  an  election, 
not  being  a  ^'  qualified  voter  " ;  and  the  court  held,  that  a 
presentment  merely  in  the  words  of  the  statute  was  not  suffi- 
cient.    Whether  a  man  is  a  ^^  qualified  voter "  or  not  is  a 

1  The  State  v.  Baines,  8  McCord,       >  Ante,  §  686,  686. 
588,  648.  s  Morse  v.  The  State,  6  Conn.  9. 
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legal  result,  deducible  from  a  combination  of  facts ;  and, 
though  a  statute  may  well  enough  mention  a  legal  result  in 
defining  an  offence,  this  is  not  the  province  of  an  indictment. 
The  indictment  must  state  the  facts  out  of  which  the  legal 
result  comes ;  thus  giving  the  defendant  notice  of  what  is 
charged  against  him,  and  putting  upon  the  record  a  proper 
case  for  the  adjudication  of  the  court.^ 

§  628.  Correspond  to  Judicial  Intexpretation  of  Statute.  —  Sup- 
pose, again,  the  statute  is  in  general  terms,  yet  by  construction 
it  has  a  specific  application,  narrower  than  the  general  words  ;  ^ 
in  such  a  case,  the  indictment  must  correspond  as  well  with 
the  judicial  interpretation  as  with  the  letter  of  the  enactment.^ 

1  Pearce  v.  The  State,  1  Sneed,  68.  dple  is  dearly  recognized  in  the  follow- 
I  have  not,  in  the  text,  followed  yeiy  ing  cases :  People  v.  Stone,  9  Wend, 
doselj  the  argument  of  the  learned  182,  191 ;  People  v.  V^illiams,  4  Hill, 
judge;  but  I  have,  at  least,  stated  the  N.  T.  9, 12;  People  v.  Thomas,  8  Hill, 
"legal  result"  of  it.  Said  Totten,  J. :  N.  Y.  169.  Indeed,  the  circumstances 
"The  presentment  is  in  the  words  of  which  show  that  the  act  was  calculated 
the  statute,  and  the  words  are,*'  a  qual-  to  defraud  the  company,  constitute  the 
ified  Toter.'  That  is  not  a  fact,  but  only  foundation  whereon  the  allegation 
a  le^  result"  p.  67.  Again,  "  The  act  of  the  intent  can  be  legally  predicated." 
of  Toting  is  not  necessarily  illegal,  but  People  v.  Wilber,  4  Parker,  C.  C.  19, 
it  may  become  so  for  some  of  the  24.  So  where  a  statute  proyided  a  pun- 
causes  before  stated ;  and,  in  order  that  ishment  for  one  who  should  be  guilty 
the  charge  may  be  perfect,  such  cause  of  "  fraudulently  keeping  in  his  posses- 
must  be  set  forth  and  averred  in  the  in-  don  "  counterfeit  bank  notes ;  it  was 
dictment  or  presentment."  p.  68.  See  held,  that  the  indictment  must  go  be- 
also  United  States  v.  Stowell,  2  Curt,  yond  the  words  of  the  statute,  and  al- 
C.  C.  158.  Where  the  statute  was :  lege  that  the  defendant  knew  the  notes 
"Any  person  who,  with  intent  to  in-  were  counterfeit,  and  had  the  intention 
jure  or  defitiud  any  gas  company,  body  of  passing  them.  "  This,"  said  Cam- 
corporate  or  indiyidual,  shall  make,  or  thers,  J.  "  is  necessary  to  make  the 
cause  to  be  made,  any  pipe,  tube,  or  possession  fraudulent"  Owen  v.  The 
other  instrument  or  contriyance,  or  con-  State,  6  Sneed,  498. 
nect  the  same,  or  cause  it  to  be  con-  ^  And  see  ante,  §  624. 
nected,  with  any  main  seryice-pipe,  or  '  See  United  States  v.  Pond,  2  Curt, 
other  pipe,  for  conducting  or  supply-  C.  C.  266,  268,  where  Curtis,  J.  ob- 
ing  illuminating  gas,  in  such  manner  seryed :  "  This  indictment  follows  the 
as,"  &c. ;  it  was  held,  that  an  indict-  words  of  the  statute.  It  is  suffldent, 
ment  in  the  words  of  the  statute  was  therefore,  unless  the  words  of  the  stat- 
not  suffldent;  but  the  relations  of  the  ute  embrace  cases  which  it  was  not  the 
party,  whom  it  is  alleged  the  defendant  intention  of  the  legislature  to  includp 
intended  to  defraud,  to  the  means  by  within  the  law.  If  they  do,  the  indict- 
which  the  fraud  is  sought  to  be  perpe-  ment  should  show  this  is  not  one  of  the 
trated,  must  be  set  out.  "  The  court,"  cases  thus  excluded.  In  the  case  of 
said  Brown,  J.  "  must  be  able  to  see  The  Mary  Ann,  8  Wheat.  880,  speak- 
jodidally  that  the  act  was  calculated  to  ing  of  an  information,  Mr.  Chief  Justice 
defraud  the  company,  otherwise  the  in-  Marshall  said,  'If  the  words  which  de- 
tent to  do  so  cannot  appear.   This  prin-  scribe  the  sulject  of  the  law  are  gen- 
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§  629.  Oflfence  created  by  Use  of  Teohnioal  Term  —  Gteneral 
preBsion  —  Cruelty  to  AnlmalH  —  (Malioiotui  Shootlne^  &c^  in  tho 

Note).  —  If  a  statute  makes  use  of  some  technical  term,  known 
to  the  law,  it  creates  an  offence  bounded  by  the  term  itself; 
yet  an  indictment,  employing  the  term  alone,  would  be  often 
insufficient.^  And,  generally,  where  a  statute  merely  desig- 
nates an  offence  by  the  use  of  some  word  technical  or  other- 
wise, yet  does  not  describe  the  constituents  of  the  offence,  the 
indictment  must  state  it  according  to  its  legal  and  sometimes 
its  actual  particulars.^  Thus,  where  the  statute  made  punish- 
able ^^  every  person  who  shall  maliciously  and  cruelly  maim, 
beat,  or  torture  any  horse,  ox,  or  other  cattle,"  it  was  held,  that 
the  indictment  must  go  beyond  the  words  of  the  statute,  and 
descend  to  the  particulars.  ^^  In  all  acts  of  this  character," 
said  Byland,  J.,  ^^  the  means  of  producing  the  torture  must  be 
averred,  and  the  courts  must  see  that  such  means  have  the 
inevitable  and  natural  tendency  to  produce  the  effect  in  which 
the  criminal  charge  consists."  When,  therefore,  an  indict- 
ment charged  the  mere  act  of  tying  brush  or  boards  to  the  tail 
of  a  horse,  not  specifying  the  effect  which  followed,  it  was  held 
to  be  insufficient ;  because  such  an  act  does  not  necessarily 
produce  torture.* 

end,  embracing  a  whole  cIebb  of  ihdi-  The  English  Statute  7  Will.  4  &  1  Viet, 
▼iduals,  but  mnat  neoesBaxily  be  so  c.  86,  §  4,  proTided  a  punishment  for 
constroed  as  to  embiaoe  only  a  subdi-  any  one  who  shall  "  stab,  cut,  or  wound 
yision  of  that  class,  we  think  the  charge  any  person  with  intent  to  maim,  disflg- 
in  the  libel  ought  to  conform  to  the  true  ure,  or  disable  such  person,  or  to  do 
Beiiae  and  meaning  of  those  words  as  some  other  grierous  bodily  harm  to 
used  by  the  legislature ' ;  and  this  is  such  peison,"  &c. ;  and  it  was  ruled 
only  another  mode  of  expressing  the  by  Coleridge,  J.  not  to  be  necessary,  in 
same  rule  which  I  haye  stated  aboYe."  an  indictment  for  wounding  under  the 
According  to  a  Connecticut  case,  if  the  statute,  to  set  forth  with  what  instm- 
defendant  insists  upon  greater  particu-  ment  the  wound  was  inflicted.  He  said : 
larity  in  the  indictment  than  merely  "  The  cases  establish,  that  it  is  neces- 
following  the  terms  of  the  statute,  he  sary  to  prove  by  evidence  that  the 
must  show,  that,  from  the  obyious  iu"  wound  was  given  by  an  instrument 
tention  of  the  legislature,  or  the  known  calculated  to  produce  tlie  injury  corn- 
principles  of  law,  the  case  falls  within  plained  of;  but  they  do  not  go  the 
some  exception  to  the  general  rule,  length  of  saying,  that  the  instrument 
Whiting  V.  The  State,  14  Conn.  487.  must  be  stated  in  the  indictment  The 
1  The  State  v.  Briley,  8  Fort.  472 ;  indictment  in  this  instance  has  followed 
The  State  v.  Duncan,  9  Port.  260 ;  The  the  words  of  the  statute,  and  I  am  of 
State  V.  Click,  2  Ala.  26.  opinion  that  it  is  sufficient."  Erie's 
3  Anthony  v.  The  State,  29  AU.  27.  Case,  2  Lewin,  188.  So  under  the 
'  The  State  v.  Pugh,  16  Misso.  609.  Tennessee  statute,  providing  that  "no 
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§  630.  Practioal  DixeotioiiB  —  DifCering  Views  of  Judges  — 
Btatatozy  Modifioatioiis  of  Roles.  —  It  would  not  be  difficult  to 
extend  these  illustrations  and  views  somewhat  further ;  but  it 
is  believed,  that  what  has  already  been  set  down  under  the 
present  sub-title  will  do  all  which  can  be  done,  by  auy  general 
statements  of  the  law,  to  guide  the  practitioner.  It  is  not  in 
the  nature  of  the  subject  to  admit  of  any  one  general  rule,  or 
any  specific  number  of  such  rules,  to  be  given  upon  an  author's 
page,  and  serve  as  sure  guides  for  all  future  cases.  Each 
case,  as  it  arises,  must  be  considered  in  reference  to  its  par- 
ticular circumstances,  as  well  as  the  general  spirit  of  the  law 
of  criminal  pleading ;  while  yet  the  precedents  in  analogous 
cases,  the  enunciations  of  former  judges,  and  the  views  of  text- 
writers  will  have  their  weight.^  Any  one  who  reads  our 
American  decisions  in  detail,  and  observes  the  diverse  adjudi- 
cations made  upon  the  sufficiency  of  indictments  drawn  on 
new  and  unexpounded  statutes,  will  observe  two  things :  first, 
that  some  judges  are  more  ready  than  others  to  accept  of 
indictments  which  merely  follow  the  words  of  the  statute ; 
secondly,  that  the  tendency  in  modern  times  is  to  require  an 
expansion  beyond  the  words  in  fewer  circumstances  than 
formerly  would  have  been*  demanded.  But  what  partly 
accounts  for  both  of  these  facts  is,  that,  in  some  of  our  States, 

I  person  shall  iiudlcioiiBly  shoot  or  stah  whether  hy  check  or  otherwise,  or  to 
I  anoUier/'  it  is  sufficient  for  the  indict-  describe  or  specify  the  notes  or  money 
j  ment  to  charge,  that  the  accused  did  drawn  from  the  bank.  The  State  v, 
!  "unlawfully  and  maliciously  shoot,"  Stimson,  4  Zab.  478.  An  indictment 
&C.  It  is  not  necessary  to  describe  the  in  North  Carolina  arerred,  that  the  de- 
weapon,  the  hand  in  which  it  was  held,  fendant  **  unlawfully,  knowingly,  and 
the  wound  that  was  inflicted,  or  circum-  wilAilly  did  alter  the  mark  of  a  certain 
stances  attending  the  act  The  State  cow,  the  property  of  Martha  Benson," 
V,  Ladd,  2  Swan,  Tenn.  226.  A  statute  contraiy  to  the  proTisions  of  the  stat- 
prorided  a  punishment  for  any  cashier  ute ;  and  this  was  held  to  be  sufficient, 
of  a  bank  who  "  shall  knowingly  over-  though  it  did  not  allege  what  the  mark 
draw  his  account;"  and  it  was  held,  was  before  the  alteration.  Said  Nash,  J.: 
that  the  fraudulent  iutent  constitutes  "  Pursuing  the  words  of  the  statute  is 
no  part  of  theKffence,  and  need  not  be  sufficient,  except  in  cases  where  the 
stated  in  the  indictment.  The  miHchief  subject  of  the  indictment  cannot  be 
which  the  statute  was  intended  to  cor-  brought  within  the  meaning  of  the 
rect  consisted  in  the  OTerdrawing  of  the  statute  without  the  aid  of  extrinsic 
account,  without  any  reference  to  the  eyidence."  The  State  v.  O'Neal,  7  Ire. 
intent.  Neither  is  it  necessary  to  aver  261, 254.  But  see  Sewall  v.  The  State, 
in  terms,  that  the  account  OTerdrawn  Wright,  Ohio,  488. 
was  the  defendant's  own  account,  or  to  ^  And  see  Moffiitt  v.  The  State,  6 
state  the  manner  of  the  oyerdrawing,  "Eng,  169. 
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statutes  have  expressly  permitted  wide  departures  from  the 
common-law  rules ;  while,  in  other  of  the  States,  the  departures 
permissible  are  less  in  extent,  and  less  numerous. 

Y.  What  the  Indictment  mtist  negative. 

§  631.    Provisos  and  Bxoeptions  —  Dlstinot  danses.  —  Chitty 

says :  ^  ^'  When  a  statute  contains  provisos  and  exceptions  in 
distinct  clauses,  it  is  not  necessary  to  state,  in  the  indictment, 
that  the  defendant  does  not  come  within  the  exceptions,  or  to 
negative  the  provisos  it  contains.^  Nor  is  it  even  necessary  to 
allege  that  he  is  not  within  the  benefit  of  its  provisos,  though 
the  purview  should  expressly  notice  them,  as  by  saying  that 
none  shall  do  the  act  prohibited,  except  in  the  cases  therein- 
after excepted.^  For  all  these  are  matters  of  defence,  which 
the  prosecutor  need  not  anticipate,  but  which  are  more  properly 
to  come  from  the  prisoner.^ 

§  632.  lUustrations  —  Reoeivlng  Stolen  Goods  — >  Not  going  to 

Churoh  —  Robbery.  —  ^^  Thus,  in  an  indictment  against  the 
receiver  of  stolen  goods,  on  5  Anne,  c.  31,  whereby  he  is  liable 
as  for  a  misdemeanor ;  if  the  principal  be  not  taken,  it  is  not 
necessary  to  aver  that  the  principal  is  not  taken  ;'^  or,  on  the 
22  Geo.  3,  c.  58,  §  1,  to  state  that  he  has  not  been  convicted.^ 
So,  also,  in  an  indictment  for  not  going  to  church,  it  is  not 
necessary  to  aver  that  the  defendant  had  no  reasonable  excuse  * 
for  his  absence,  on  account  of  the  words  in  the  act,^  ^  having 
no  reasonable  excuse  to  be  absent ' ;  but,  as  the  necessity  for 
proving  the  excuse  lies  upon  the  defendant,  the  contrary  need 
not  be  averred  by  the  prosecutor.^     An  indictment  on  the 

1  1  Chit.  Crim.  Law,  288  6,  284.  »  2  Ld.  Raym.  1878. 

»  1  Sid.  808;   2  Hale  P.  C.  171;  1  «  6  T.  R.  88;  2Leach,  678:    ' 

Ley.  26;  Foph.  98,  94;  1  Bur.  148;  t  1  Eliz.  c.  2. 

2  Bur.   1087 ;   2  Stra.  1101 ;  1  East,  8  2  Hawk.  P.  C.  c.  25,  §  112.    This 

646,  in  notes ;  6  T.  B.  88 ;  1  W.  Bl.  doctrine  is  contraiy  to  what  is  now 

280;  2  Hawk.  P.  G.  c.  26,  §  112;  Bac.  generally  receiyed ;   and  Mr.  Starkie 

Ab.  Indictment,  H.  2 ;  Bum  Just.  In-  and  some  others  haye  shown,  that  the 

dictment,  IX. ;  1  Chit.  Pi.  4th  ed.  822 ;  indictment  which  was  thus  pronounced 

and  see  8  B.  &  C.  186.  sufficient,  was  so,  not  by  force  of  the 

'  Poph.  98,  94 ;  2  Hawk.  P.  C.  c.  26,  common-law  rule,  but  of  Stat.  29  Eliz. 

§  118 ;  and  see  1  B.  &  Aid.  94 ;  and  8  c.  6,  §  5,  which  had  made  special  pro- 

B.  &  C.  186 ;  post,  §  688,  689,  note,  yision  for  the  case.    1  Ben.  &  H.  Lead, 

par.  5.  Gas.  257,  268;  1  Stark.  Crim.  PI.  2d 

4  2  Bur.  1087;  6  T.  R.  88;  1  W.  ed.  176. 
Bl.  280;  2  Hawk.  P.  G.  c.  26,  §  118. 
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48  Geo.  3,  c.  128,  need  not  negative  the  force  or  fear  necessary 
to  constitute  a  robbery.^ 

§  633.  ZLKceptloiui  in  Enacting  dsLuse  —  Counterfeit  Money,  &c. 

—  ^'But,  on  the  contrary,  if  the  exceptions  themselves  are 
stated  in  the  enacting  clause,  it  will  be  necessary  to  negative 
them,  in  order  that  the  description  of  the  crime  may  in  all 
respects  correspond  with  the  statute.^  Thus,  in  an  indictment 
on  the  statute  ^  which  enacts,  that,  if  any  person  shall  take, 
receive,  pay,  or  put  off  any  counterfeit  milled  money,  or  any 
milled  money  whatever  unlawfully  diminished,  and  not  cvi  in 
pieces^  for  a  lower  rate  than  its  nominal  value,  he  shall  be  guilty 
of  felony ;  it  is  absolutely  necessary  to  state  that  the  money 
was  not  cut  in  pieces;  and,  if  those  words  be  omitted,  the 
informality  will  be  fatal.^  And  in  an  indictment  upon  the  first 
section  of  the  same  act,  for  keeping  a  press  for  coinage,  or  other 
crimes  thereby  created,  all  the  exceptions  by  which,  under  that 
clause,  the  possession  might  be  lawful,  or  the  defendant  in  any 
way  derive  authority  to  exculpate  him,  must  be  expressly 
negatived.^  Upon  the  same  ground,  an  information  for  import- 
ing goods  from  Holland  is  insufficient,  unless  it  aver  that  they 
were  not  of  the  growth  of  that  country."  ® 

§  634.  Difflonlties  of  the  Subject — Meaning  of  the  Terms  "Title," 
"Preamble,"  " Purview,"  " Bacoeption,"  "Proviso,"  "Clause,"  "]pnaoting 
Clause,"  &o.  —  The  doctrines  thus  laid  down  by  Chitty  may  be 
said,  in  a  general  way,  to  be  the  same  which  are  followed  at 
the  present  time,  and  in  the  United  States.  But  the  subject 
is  one  of  considerable  importance,  and  it  therefore  demands  a 
somewhat  fuller  and  more  accurate  statement.  In  one  view,  it 
is  a  subject  attended  with  difficulty ;  because,  in  the  discussion 
which  it  has  heretofore  received,  there  has  been'  a  looseness 
and  uncertainty  of  statement  growing  out  of  the  flexibility  of 
some  of  the  words  employed.  A  statute  may  be  said  to  consist 
of,  first,  the  title ;  secondly,  the  preamble ;  thirdly,  the  pur- 

1  Bass.  &  By.  174;  2  Leach,  1046,  <  8  &  0  WiU.  8,  c.  26,  §  6. 

t.  c. ;  Bum.  &  By.  821,  8.  p.  «  1  Leach,  102. 

*  2  Hale  P.  C.  170;    1  Bur.  148;  >  Fost.  480,  where  see  Indictment; 

Fo6t.  480 ;  1  East,  646,  in  notes ;  1  T.  1  Bur.  148 ;  1  East  P.  C.  167. 

B.  144;  1  Lev.  26;  Com.  Dig.  Action,  «  Hardr.  217,  218;  Yin.  Ah.  Infor- 

Statute ;  1  Chit.  PI.  4th  ed.  822 ;  when  mation,  F.  6. 
not,  8  B.  ft  C.  186. 
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view,  —  which  last  follows  the  words  "  Be  it  enacted/'  &c«,  and 
includes  the  entire  statute,  except  the  title  and  preamble. 
This  is  plain.  So  it  is  plain,  also,  that  exceptions  and  provisos, 
in  a  statute,  are  those  parts  which  are  ordinarily  introduced  hj 
the  words  "  except ''  and  "  provided  " ;  though,  if  other  equiv- 
alent words  are  used,  still  these  parts  may  be  called  by  the 
same  name.  But  what  is  a  ^^  clause,"  especially,  what  is  ^^  the 
enacting  clause  "  ?  Plainly,  the  word  clause  signifies  less  than 
the  word  purview ;  thus,  we  speak  of  the  interpretation  clause, 
the  repealing  clause,  ^^  a  saving  clause,  an  appeal  clause,"  and 
some  others.^  Now,  in  grammar,  the  word  clause  denotes  a 
member,  less  than  the  whole,  of  a  sentence,  —  a  sentence  being 
what  stands  between  two  periods.  But,  for  reasons  right  or 
wrong,  judges  and  legal  authors,  employing  the  word  clause  to 
denote  some  part  of  a  statute,,  or  of  some  other  written  instru- 
ment, have  not  restricted  it  to  mean  necessarily  less  than  what 
is  embraced  between  two  periods.  Yet,  how  much  it  means 
depends  on  the  views  of  the  particular  person  who  uses  it,  and 
the  subject  to  which  it  is  applied.  So  the  expression  ^^  enacting 
clause  "  signifies  less  than  the  word  purview ;  but  the  writer 
must  be  very  bold  who  would  undertake  to  say  just  how  much 
it  signifies.^ 

§  635..  ExoeptLonfl  and  ProviBOO,  continued.  — Judge  Metcalf, 

in  an  article  written  while  he  was  yet  at  the  bar,  says,  with 
admirable  accuracy :  ^^  The  rule  of  pleading  a  statute,  which 
contains  an  exception  or  proviso,  is  usually  thus  expressed  in 
the  books,  namely :  ^  If  there  is  an  exception  in  the  enacting 
clause,  the  party  pleading  must  show  that  his  adversary  is  not 
witliin  the  exception ;  but,  if  there  be  an  exception  in  a  subse- 
quent clause  or  subsequent  statute,  that  is  matter  of  defence, 
and  is  to  be  shown  by  the  other  party.' "  ^  But  we  shall  see, 
that,  while  this  rule  is  a  correct  one  as  applied  in  most  circum- 
stances, it  is  not  of  universal  application ;  or,  at  least,  it  is  not 

1  Dwar.  Stat.  2d  ed.  608-611.  in  a  statute  by  way  of  proriso,  which 

2  Yet  eTen  the  word  "  ptinriew  "  ia  need  not  be  set  forth,  and  those  in  the 
not  quite  free  from  uncertainty,  or  at  purview  of  the  act"  But  language  so 
least  of  latitude  of  meaning,  as  em-  loose  as  this,  as  respects  the  word 
ployed  by  the  judges.  Thus,  in  Rex  "  purview,"  is  exceptional ;  though  not 
V.  Jarvis,  1  East,  648,  note,  Penison,  J.  as  respects  the  words  "enacting  clause." 
is  reported  to  have  said :  "  There  is  a  '8  Am.  Jur.  284 ;  1  Ben.  &  H.  Lead. 
known  distinction  between  exceptions  Cas.  266,  266. 
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« 

fiill  enough  to  furnish  a  universal  guide.  A  series  of  proposi- 
tions, to  be  stated  in  succeeding  sections,  will  show,  both  what 
has  been  actually  adjudged  by  the  courts,  and  what  seems  also 
to  be  sound  in  principle. 

§  636.  Keep  near  Statutory  Words  —  Ziord's  Day  —  Idqnors.  — 

First.  In  these  cases,  as  in  all  others  wherein  the  indictment 
is  drawn  upon  a  statute,^  the  pleader  must  keep  reasonably 
near  to  the  words  of  the  statute,  or  there  will  be  a  variance, 
and  on  this  ground  the  indictment  will  be  defective.^  Thus, 
where  a  statute  provided,  that,  if  any  person  shall,  on  the  Sab- 
bath, '^  exercise  any  secular  labor,  business,  or  employment, 
except  such  only  as  works  of  necessity  and  charity,  he  shall  be 
punished  by  a  fine,"  &c.,  a  complaint  not  negativing  the 
exception  was  held  to  be  insufficient.^  And  when  a  statute 
declared,  that  no  innholder  ^^  shall  entertain,  or  suffer  any  of 
the  inhabitants  of  the  respective  towns  where  they  dwell,  or 
others,  not'  being  travellers,  strangers,  or  lodgers  in  such 
houses,  to  abide  or  remain  in  their  houses,  £c.,  drinking,  &c., 
on  the  Lord's  day,  &c.,  on  the  penalty,"  &g.  ;  it  was  held  to 
be  necessary,  in  the  indictment,  to  set  forth  that  the  persons 
entertained  were  neither  travellers,  strangers,  nor  lodgers.^ 
And,  where  a  statute  provided,  that,  if  a  person  unlicensed 
should  retail  spirituous  liquors,  ^^  except  in  corporate  towns 
*  and  cities,"  <&c.,  he  should  be  guilty  of  a  misdemeanor ;  an 
indictment,  omitting  to  negative  the  exception,  was  held  to  be 
bad.» 

1  Ante,  §  612  et  teq.  or  any  milled  money  whatsoerer  mi- 

s  The  State  v.  Abbey,  29  Yt.  60,  66;  lawfully   diminished,   and  net  cut  m 

The  State  v.  Keen,  84  Maine,  GOO;  pieoea,  at  or  for  a  lower  rate  or  yalne 

The  State  v.  V^ade,  84  N.  H.  496.  than  the  same  by  its  denomination  doth 

s  The  State  v.  Barker,  18  Yt.  196.  or  shall  import,  &c.,  they  shall  be  guilty 

«  Commonwealth  v.  Maxwell,  2  Pick,  of  felony  " ;  and  an  indictment  which 

189.  made  no  mention  of  the  money  not 

A  Elkins  V.  The  State,  18  Ga.  486.  being  cut  in  pieces  was  held  to  be 

And  see,  to  the  like  effect,  Howe  v.  insufficient.     "The   court,"  says  the 

The  State,  10 Ind. 428;  Bmttonv.  The  report,  "was  clearly  of  opinion  that 

State,  4  Ind.  601 ;  Einser  v.  The  State,  the  indictment  was  bad ;  for  the  words 

9  Ind.  648.    The  illustrations  of  this  'not  cut  in  pieces'  are  a  material  part 

principle  are  very  numerous.    Thus,  in  of  the  description  of  the  offence."   Rex 

England,  Stat.  8  &  9  Will.  8,  c.  26,  v.  Palmer,  1  Leach,  4th  ed.  102.    And 

S  6,  provided,  "that,  if  any  person  or  see  1  East  P.  C.  166, 167;  post,  §  689, 

persons  shall,  ftc.,  take,  receive,  pay,  or  note,  par.  8. 

put  off  any  counterfeit  milled  money, 
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§  637.  Negative  Averments  to  ■ho'w  afSimatlvely  an  Offence  — 
School  for  Colored  Fenons  —  Negilect   to   return    Bzeictition.  — 

Secondly.  Though  (here  should  be  no  question  of  yariance, 
such  as  is  mentioned  in  the  last  section,  still  the  indictment 
under  the  statute  must,  like  other  indictments,  contain  such 
negative  averments  as  are  necessary  to  shovr  affirmatively  an 
offence.  This  is  a  proposition  not  easily  applied  in  practice ; 
and  it  is  one  of  no  very  extensive  use,  since  ordinarily  the 
negative  is  matter  of  defence  to  come  from  the  prisoner.  But, 
in  the  language  of  Starkie,  it  is  a  general  proposition  '^  that  no 
indictment  is  sufficient  which  alleges  an  act  or  omission  in  itself 
innocent,  unless  it  proceed  to  disclose  circumstances  which 
render  such  act  or  omission  illegal."  ^  •  And  within  this  general 
doctrine,  and  perhaps  in  some  circumstances  in  which  even 
this  doctrine  does  not  apply,  there  may  be  and  sometimes  is  a 
necessity  to  allege  a  negative  in  order  to  show  affirmatively 
a  prima  facie  case  of  an  offence  committed.  For  Illustration : 
a  statute  of  Connecticut  made  it  a  penal  offence  for  any  person 
to  set  up  a  school  for  the  instruction  of  colored  persons,  not 
inhabitants  of  the  State;  or  to  ^'instruct  or  teach  in  any 
school,  academy,  or  other  literary  institution  whatever,  in 
this  State  ;  or  harbor  or  board,  for  the  purpose  of  attending  or 
being  taught  or  instructed  in  any  such  school,  academy,  or 
literary  institution,  any  colored  person  who  is  not  an  inhabi- 
tant of  any  town  in  this  State,  without  consent  in  writing  first 
obtained  of  a  majority  of  a  civil  authority,  and  also  of  the 
selectmen  of  the  town,"  &c.  Thereupon  a  person  was  pro- 
ceeded against  by  criminal  information,  under  the  third  clause 
of  the  statute,  for  harboring  colored  children  not  inhabitants  of 
the  State,  to  be  instructed,  &c.  It  was  alleged  in  the  infor- 
mation, that  this  harboring  was  without  the  license  required  ; 
but  it  was  not  alleged,  that  the  school  was  unlicensed.  And 
the  court  were  of  opinion,  that,  by  construction  of  the  statute, 
it  would  not  be  an  offence  to  harbor  such  children,  without 
license,  to  attend  a  licensed  school;  therefore,  that,  for  the 
want  of  this  negative  averment,  where,  indeed,  its  absence  did 
not  create  a  literal  variance,  the  information  was  insufficient.^ 

1  1  Stark.  Crim.  PL  2d  ed.  171.  >  CrandaU  v.  The  State,  10  Coxm. 

839. 
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Again,  it  was  in  South  Carolina  made  penal  for  a  sheriff  or 
coroner  to  neglect  to  return  an  execution  lodged  in  his  office : 
*^  Provided,  nothing  herein  contained  shall  be  construed  to 
compel  any  sheriff  or  coroner  to  return  any  executions  in  their 
offices  expressly  lodged  to  bind  property,  and  so  marked  by 
the  persons  lodging  the  same.''  Here,  as  the  proviso  stood 
separate  from  what  went  before,  there  could  be  no  question  of 
variance ;  yet  it  was  held,  that  a  declaration  on  the  statute 
must  negative  the  matter  of  the  proviso.^  And,  though  there 
may  possibly  be  some  question,  whether  or  not  this  decision 
accords  with  the  current  of  adjudication  upon  the  matter  of 
drawing  pleadings  upon  statutes,  it  presents  to  us  a  strong 
claim  when  we  consider,  that,  omitting  all  allusion  to  what  is 
set  down  in  the  proviso,  there  can  hardly  be  made  out  a  prima 
facie  case  against  the  defendant. 

§  638.  Not  show  Matter  of  Defence  —  Polygamy.  —  Thirdly. 

Where  there  is  no  question  of  variance,  such  as  is  mentioned 
in  the  section  before  the  last,  the  indictment  need  not,  by  way 
of  negative,  introduce  matter  of  defence,  when  it  is  drawn  on  a 
statute,  any  more  than  when  it  is  at  the  common  law.  Thus, 
a  statute  of  Vermont  provided,  that,  ^^  if  any  person  who  has  a 
former  husband  or  wife  living  shall  marry  another  person,  or 
shall  continue  to  cohabit  with  such  second  husband  or  wife  in 
this  State,  he  or  she  shall,  except  in  the  cases  mentioned  in  the 
following  section,  be  deemed  guilty  of  the  crime  of  polygamy, 
and  shall  be  punished,"  &c.  Then,  in  the  next  section,  comes 
the  provision, "  that  this  act  shall  not  extend  to  any  person 


'  Mills  V.  Kennedy,  1  Bailey,  17.    I  danse,  then  it  is  matter  of  defence,  and 

haye  alladed  to  tlie  differences  of  mean-  the  other  party  must  show  it,  to  ex- 

ing  attached  to  the  term  "  enacting  empt  himself  from  the  penalty.    The 

clause."    Ante,  §  684.    Giving  to  it  a  very  clause  of  the  act  which  imposes 

meaning  broader  than   it  sometimes  this  penalty  provides,  *  that  nothing,' '' 

receives,  the  learned  judge  who  pro-  &c.    p.  19.    This  proviso  corresponds, 

nounced  the  opinion  in  this  case  put  it  in  strictness  of  language,  to  the  proviso 

upon  the  common  gpround  already  men-  in  the  statute  declared  upon  in  Steel  v. 

tioned.    Ante,  §  685.    He  said  :  "  It  is  Smith,  1  B.  &  Aid.  94,  where  it  was 

well  established,  that,  in  declaring  upon  held  not  to  be  necessary  to  negative 

penal  statutes,  where  there  is  an  ez-  the  .matter   of   the   proviso,  and  the 

oeption  in  the  enacting  clause,  the  plain-  judges  did  not  consider  it  to  be  within 

tiff  must  show,  that  the  defendant  is  the  enacting  clause.    And  see  post, 

not  within  the  exception.    If  the  ex-  §  688,  689  and  note, 
ception  be  in  another  and  subsequent 
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whose  husband  or  wife  has  been  continually  beyond  the  sea,  or 
out  of  the  State,  for  seven  years  together,  the  party  marrying 
not  knowing  the  other  to  be  living  within  that  time ;  nor  to 
persons  divorced,  or  when  the  marriage  has  by  decree  of  the 
court  been  declared  null  and  void ;  nor  to  persons  when  the 
former  marriage  was  within  the  age  of  consent,  and  not  after- 
wards assented  to."  Now,  the  matter  mentioned  in  the  latter 
of  these  two  sections  is  plainly  such  as,  on  ordinary  principles, 
should  be  shown  in  defence,  not  being  necessarily  to  be  nega- 
tived  in  the  indictment ;  consequently  the  court  held,  that, 
though  there  was  a  reference  in  the  former  section  to  the  lat- 
ter, an  omission  of  all  allusion  to  the  subject  of  this  reference 
did  not  create  a  variance,  and  an  indictment  drawn  on  the  for- 
mer section  alone,  and  without  the  negative,  was  good.^ 

§  639.  Difference  whether  Ezoeption  ia  in  Bnacting  or  Subse- 
quent Clause  —  (Review  of  Cases  and  Diota  —  Work  on  Iford'a 
Day  —  Uquor  laaws  —  Gaining  —  Laroeny  from  the  Person,  in  the 

Note). — Fourthly.  In  a  statutory  offence,  it  depends  very  much, 
though  not  exclusively,  on  the  words  of  the  statute  whetlier  a 
particular  matter  is  one  of  defence,  or  whether  the  negative  of 
the  matter  enters  into  the  definition  of  the  crime.  Tlierefore, 
as  a  general  rule,  we  have  what  has  already  been  laid  down, 
namely,  ^^  if  there  is  an  exception  in  the  enacting  clause,  the 
party  pleading  must  show  that  liis  adversary  is  not  within  the 
exception ;  but,  if  there  be  an  exception  in  a  subsequent  clause, 
or  a  subsequent  statute,  that  is  matter  of  defence,  and  is  to  be 
shown  by  tlie  other  party."  ^  This  is  the  leading  rule  upon  the 
subject  now  under  consideration ;  and  it  has  become  such,  not 
because  it  is  in  its  nature  more  important  than  the  others,  but 
because  it  is  found  to  be  practically  applicable  in  the  majority 
of  the  cases,  and  sufficient  of  itself  for  their  determination. 
Indeed,  it  has  not  unfrequeutly  been  attempted  to  bend  to  this 
rule,  cases  which  are  really  governed  by  some  other  rule.^ 

1  The  State  v.  Abbey,  29  Yt.  60.  subject.  Of  judicial  dicta,  the  fbUowing 
See  also,  on  the  subject  of  this  section,  may  be  regarded  as  indicating  the  gen- 
post,  §  689,  note,  par.  6  &  6.  eral  current.  The  reporter's  head-note 
s  Ante,  §  685.  to  the  case  of  Steel  v.  Smith,  1  B.  & 
)  Let  us,  in  this  connection,  take  a  Aid.  94,  is,  —  **  Where  an  act  of  Farlia^ 
survey  of  some  of  the  decisions  and  ment,  in  the  enacting  dauae,  creates  an 
judicial  dicta    relating  to  this  entire  oflfence  and  gires  a  penalty,  and  in  the 
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This  will  more  fully  appear  on  perusal  of  the  principal  note 
attached  to  the  present  section. 

same  section  there  follows  a  proviso    clause,  it  will  be  necessary  to  negative 
containing  an  exemption  which  is  not    them,  in  order  that  the  description  of 
incorporated  with  the  enacting  clause    the  crime   may,  in  all  respects,  corre- 
by  any  words  of  reference,  it  is  not  spond  with  the  act/'    Reynolds  v.  Tlie 
necessary  for  the  plaintiff,  in  suing  for    State,  2  Nott  &  McC.  866.    In  Maine, 
the  penalty,  to  negative  such  proviso  .Tenney,  J.  stated  the   matter  thus: 
in  his  declaration."     And  Bayley,  J.    **  Where  an  offence  is  created  by  stat- 
speaking  of  the  pardcular  matter  before  ute  and   there  is  an  exception  in  the 
the  court,  observed:  "  I  cannot  say  that  enacting  clause,  the   indictment  must 
the  proviso  is  a  part  of  the  same  sen-  negative  the  exception.    But  if  there 
tence ;  for,  if  it  had  been  omitted,  the  be  a  proviso,  which  fVimishes  matter  of 
preceding  sentence  would  have  been  excuse  for  the  defendant,  it  need  not 
entire.   I  admit,  that,  where  there  is  an  be  negatived  in  the  indictment,  but  he 
exception  so  incorporated  with  the  en-  mast  plead  it."    The  State  v.  Godfrey, 
acting  clause  that  the  one   cannot  be  24  Maine,  282,  284.    For  similar  dicta, 
lead  without  the  other,  there  the  excep-  see,  among  other  cases,  the  following : 
tion  must  be  negatived.     The  rale«is  Commonwealth  v.  Hart,  11  Cush.  180, 
laid  down  by  Treby,  C.  J.  in  Jones  v,  1  Ben.  &  H.  Lead.  Cas.  250,  and   see 
Axen,   1   Ld.  Raym.  119,  120,  '  that,  particularly  the  note  in  the  latter  place ; 
where  the  exception  is  incorporated  in  Brittin  v.  The  State,  6  Eng.  299 ;  The 
the  body  of  the  clause,  he  who  pleads  State  v.  Gumey,  87  Maine,  149 ;  The 
the  clause  ought  also  to  plead  the  ex-  State  v.  Sutton,  24  Misso.  877 ;  Vava- 
ception;  but,  when  there  is  a  clause  sour  v.  Ormond,  6  B.  &  C.  480,  482; 
for  the  benefit  of  the  pleader,  and  after-  The  State  v.  Shaw,  86  N.  H.  217 ;  The 
wards  follows  a  proviso,  which  is  against  State  v.  Miller,  24  Conn.  622;  Hinck- 
him,  he  shall  plead  the  clause,  and  leave  ley  v.  Penobscot,  42  Maine,  89 ;  Metz- 
it  to  the  adversary  to  show  the  pro-  ker  v.  People,  14  HI.  10^ ;  The  State 
vise.'"  p.  99.    In  a  recent  New  Hamp-  v.  Abbott,  11  Fost.  N.  H.  484. 
shire  case,  Eastman,  J.  said :   "  The        2.  "  The  reason "  of  the  rule  under 
rule  upon  this  subject  is  this,  that,  where  consideration  is,  to  use  the  language  of 
the  enacting  clause  of  the  statute  de-  Metcalf,  J.  "  simply  this :   Unless  the 
scribes  the  offence  with  certain  excep-  exception  in  the  enacting  clause  of  a 
tions,  it  is  necessary  to  state  all  the  statute,  or  in  the  general  clause  of  a 
drcumstanoes  that   constitute  the  of-  contract,  is  negatived  in  pleading  the 
fence,  and  to  negative  the  exceptions ;  clause,  no  offence  or  no  cause  of  action 
but,  where  there  are  exceptions  and  appears  in  the  indictment  or  declara- 
provisoe  contained  in  separate  clauses  tion,  when  compared  with  the  statute 
or  provisions  of  the  statute,  they  may  or  contract.   Plow.  410.   But  when  the 
be  omitted  in  the  indictment,  and  the  exception  or  proviso  is  in  a  subsequent 
respondent  may  show  them  in  his  de-  substantive  clause,  the  case  provided 
fence."    The  State  v.  McGlynn,  84  N.  for  in  the  enactment  or  general  clause 
H.  422,  426.    In  a  South  Carolina  case,  may  be  fully  stated  without  negativing 
Nott,  J.  said  :  "  It  is  contended,  that  it  the  subsequent  exception  or  proviso, 
is  not  necessary  to  state,  in  an  indict-  A  prima  facie  case  is  stated,  and  it  is 
ment,  that  the  defendant  does  not  come  for  the  party  for  whom  matter  of  excuse 
within  the   exceptions  of  the  act,  or  is  tnmished  by  the  statute  or  the  con- 
to  negative  the  provisos  it  contains,  tract  to  bring  it  forward  in  his  defence." 
This  appears  to  be  a  correct  position.  Commonwealth  v.  Hart,  11  Cush.  180, 
when  the  provisos  and  exceptions  are  186. 

in  distinct  clauses  of  the  act.    But  if       8.  Thus,  to  illustrate  this  matter,  if 

they  are  contained   in   the  enacting  a  statute  provides,  that  no  person  shall, 
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§  640.  UnneceBBary  Negative,  Surplusage.  —  Fifthly.  If,  in  those 

circumstances  iu  which  it  is  not  necessaiy  to  negative  the  ex- 

except  80  and  so,  do  work  on  the  Lord's  we  have  seen,  ante,  §  686,  that  exoep- 
day,  the  indictment  must,  as  we  have  tions  of  this  sort,  which  come  within 
seen,  ante,  §  686,  negative  the  excep-  what  is  called  the  enacting  clause,  most 
tion,  or,  according  to  the  doctrine  as  be  negatived.    Thus  also,  where  a  stat- 
stated  in  our  text,  there  will  be  a  van-  ute  provides,  that,  if  any  person  shall 
ance ;  or,  again,  according  to  the  way  of  play  "  at  any  game  or  games  with  cards 
putting  it  which  we  are  now  consider-  or  dice,  &c.,  except  the  games  of  bil- 
ing,  there  will  not  be  a  full  offence  set  liards,    bowls,    chess,     backgammon, 
out.    Commonwealth  v.  Hart,  supra,  at  drafts,  or  whist,  when    there    is    no 
p.  185.    But,  if  there  is  a  statute  of  this  betting  on   said  games,"  he  shall  be 
general  sort,  not  containing  the  excep-  punished  in  a  way  pointed  out,  the 
tion,  and  then  in  the  next  section  it  is  indictment  on  the  statute  must  negative 
provided,  "  that  charity,  or  necessity  on  the  excepted  matter.    Reynolds  v.  The 
the  part  of  the  customer,  may  be  shown  State,  2  Nott  &  McC.  865.    And  there 
in  justification  of  the  violation  of  the  are  other  illustrations  of  the  same  doc- 
last  preceding  section,''  Brittin  v.  The  trine.  See  The  State  v.  Black,  9  Misso. 
State,  5  £ng.  299 ;  or,  if  there  is  any  681 ;    Schneider  v.  The  State,  8  Ind. 
other  like  exception  contained  in  a  sep-  410  ;  Rex  t;.  Pratten,  6  T.  R.  559. 
arate  clause  or  section,  The  State  v.  4.  We  saw,  in  the  last  paragraph 
Sutton,  24  Misso.  877;   The   State  r.  (and  see  also  par.  1),  that  the  meie 
Shiflett,  20  Misso.  415 ;  the  indictment  fact  of  the  exception  or  proviso  being 
will  be  good  though  it  does  not  nega-  found  in  the  same  section  of  the  statute 
tive  such  matter.  The  same  distinction  which  contains  the  clause  on  which  the 
runs  through  the  cases  making  punish-  indictment  is  drawn,  does  not  neces- 
able    tlie   sale   of  intoxicating  liquor  sarily  require  it  to  be  negatived.    See 
without  license.    Thus,  in  an  old  case,  also  The  State  v.  Miller,  24  Conn.  522 ; 
Stat.   9   Geo.  2,  c.   28,   having  made  The   State  v.  Powers,  25  Conn.  48; 
various  regulations  on  the  subject,  pro-  Clark  v.  The  State,  19  Ala.  552;  Wells 
ceeded  as  follows  :     "  §  12.    Provided  v.  Iggulden,  8  B.  &  C.  186.     A  Jbrtiori, 
always,  that  this  act  shall  not  extend  to  therefore,  if  the  exception  or  proviso  is 
any  physicians,  apothecaries,  surgeons,  found  in  a  subsequent  section,  or  in  a 
or  chemists,  as  to  any  spirits  or  spirit-  subsequent  statute,  it  need  not  be  nega- 
uous  liquors  which  they  may  use  in  the  tived.    Colson  v.  The  State,  7  Blackf. 
preparation  or  making  up  of  medicines  590 ;    Commonwealth  v.  Hill,  5  Grat 
for  sick,  lame,  or  distempered  persons  682 ;   Metzker  v.  People,  14  III.  101 ; 
only."     And  it  was  held  that  a  con-  Bouser  v.  The  State,  1   Smith,  Ind. 
viction  on  the  other  provisions  of  the  408 ;    Rawlings  v.  The   State,  2  Md. 
statute  need  not  negative  this  matter.  201 ;  The  State  v.  Shaw,  85  N.  H.  217; 
"  Tlie  true  distinction,"  said  the  court.  The  State  v.  Gurney,  87  Maine,  149; 
''  is,  where  the  extenuation  comes  in  by  The  State  v.  Wade,  84  N.  H.  495 ;  Rex 
way  of  proviso  or  exception  " ;  there,  v.  Pemberton,  2  Bur.  1085. 
it  need  not  be  pleaded.    Rex  v.  Bryan,  5.  We  now  come  to  the  consideration 
2  Stra.  1101.    And   in   this  country,  of  a  class  of  cases  which  the  single  rule 
all  such  provisos  and  exceptions,  even  stated  in  the  section  to  which  this  note 
though  they  are  contained  in  the  same  is  attached,  fails  to  reconcile.    Either  a 
section  with  the   clause  in  which  the  part  of  these  cases  are  wrongly  decided, 
indictment  is   drawn,  may  be   disre-  or  the  accompanying  rules  given  in  our 
garded ;  that  is,  they  need  not  be  neg-  text,  in  other  sections,  must  have  an 
atived  in  the  indictment.      Common-  existence  in  the  law  also.    Judge  Met- 
wealth   V.    Edwards,  12    Cush.    187 ;  ca^,  who  seems  to  have  limited  his  dis- 
Commonwealth  v«  Hart,  supra.     But  jussion  to  the  one  rule,  says :  "  There 
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ception  or  proviso,  the  pleader  does  negative  it,  this  part  of  the 
indictment  may  be  rejected  as  surplusage.  In  other  words,  it 
need  not  be  proved ;  or,  if  it  is  defectively  alleged,  no  harm 
will  come  from  the  defect.^ 

§  641.  Neeiative  need  not  be  In  Bzact  "Words  —  Liquor  Laws  — 
Lord's  Day — (Oaming  —  Selling  to  a  AUnor,  in  the  Notes). — 
Sixthly.  It  is  not  necessary  that  the  negative  averments  should 
be  made  in  strict  conformity  to  the  exact  words  of  the  statute  ; 

is  a  middle  class  of  cases,  namely,  burden  of  the  charge,  then  it  should  be 
where  the  exception  is  not,  in  express  brought  within  the  indictment  by  the 
terms,  introduced  into  the  enacting  proper  negative  averments ;  If  not,  then 
clause,  but  only  by  reference  to  some  no  allusion  to  it  need  be  made.  And 
subsequent  or  prior  clause,  or  to  spme  see  The  State  v.  Abbey,  supra ;  The 
other  statute.  As  where  the  words  State  v.  Miller,  supra ;  ante,  §  686-688. 
'except  as  hereinafter  mentioned/  or  6.  And  there  are  other  cases  whidi 
other  words  referring  to  matter  out  of  appear  also  to  have  proceeded  on  the 
the  enacting  clause,  are  used.  The  rule  principle  just  mentioned.  Thus,  it  be- 
in  these  cases  is,  that  all  circumstances  ing  provided  by  Stat.  48  Geo.  8,  c.  129, 
of  exen^ption  and  modification,  whether  §  2,  "  that  every  person  who  shall,  &c., 
applying  to  the  offence  or  to  the  person,  steal,  &c.,  any  money,  &c.,  from  the 
which  are  incorporated  by  reference  person  of  any  other,  whether  privily 
with  the  enacting  clause,  must  be  dls-  without  his  knowledge  or  not,  but  with- 
tinctly  negatived.  Verba  relata  ineaae  out  such  farce  or  putting  in  fear  a$  is  suf 
videntur"  Commonwealth  v.  Hart,  11  fident  to  constitute  the  crime  of  robbery, 
Cush.  180,  187.  For  this  proposition  or  who  shall  be  present,  aiding  and 
be  refers  to  Rex  v.  Pratten,  6  T.  R.  abetting  therein,  shall  be  liable,"  &c.,  it 
659 ;  and  Vavasour  v.  Ormond,  6  B.  &  was  held  not  to  be  necessary,  in  an  in- 
C.  480,  482.  These  authorities  sustain  dictment,  to  negative  the  words  thus 
the  dictum ,-  but,  as  we  have  seen,  ante,  set  out  in  italics.  Rex  v.  Pearce,  Russ. 
§  681,  Chitty  lays  down  directly  the  &  Ry.  174 ;  Rex  i;.  Robinson,  Russ.  & 
opposite  doctrine,  and  supports  it  equal-  Ry.  821.  And  see,  to  the  like  effect, 
ly  well  by  Southwell's  Case,  Popham,  Rex  v.  Baxter,  5  T.  R,  88. 
98,  and  by  Hawkins,  2  Hawk.  P.  C.  7.  It  remains  to  be  observed,  that,  in 
c.  25,  §  118.  I  am  not  aware  of  any  some  of  the  books,  a  distinction  is  taken 
American  case  which  sustains  the  cf/c-  between  indictments,  and  summary  con- 
turn  of  Metcalf,  J.  though  there  may  victions  before  justices  of  the  peace ; 
be  such.  On  the  contrary,  Common-  greater  strictness  in  negativing  the  ex- 
wealth  V.  Hill,  5  Grat.  682, 690,  691,  ex-  ceptions  being  required,  it  is  said,  in  the 
pressly  sustains  the  doctrine  of  Chitty  latter  class  of  cases  than  in  the  former, 
and  of  Hawkins.  Other  cases  hold  the  We  have  seen,  that,  in  some  respects, 
indictment  good,  though  the  matter  our  courts  have  deemed  it  admissible  to 
thus  referred  to  is  not  negatived.  The  be  less  strict  in  these  cases  than  in  the 
State  v.  Abbey,  29  Vt  60;  The  State  other.  Ante,  §  890, 896  and  note.  And 
V,  Powers,  25  Conn.  48 ;  The  State  v.  it  is  believed  that  no  such  discrimina- 
Miller,  24  Conn.  522.  And  see  The  tion,  involving  a  demand  of  greater 
State  V,  Palmer,  18  Vt.  570;  Hart  v.  strictness  in  the  proceedings  before 
Cleis,  8  Johns.  41.  The  true  doctrine  magistrates,  would  be  allowed  by  the 
plainly  is,  that,  in  these  cases,  if  the  courts  of  this  country.  See  8  Am. 
matter  thus  referred  to  is  such  as  ought,  Jur.  244 ;  1  Ben.  &  H.  Lead.  Cas.  262. 
on  the  general  principles  of  pleading,  to  }  Rex  v.  Hall,  1  T.  B.  820. 
be  alleged  by  the  par^  assuming  the 
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whatever  amounts  to  a  substantial  negative  is  sufficient.^  '^  It 
has  been  repeatedly  decided  by  this  court,"  it  was  observed  in 
a  Massachusetts  case  for  the  illegal  sale  of  intoxicating  liquor, 
'^  that  the  words  ^  not  being  duly  appointed  and  authorized 
therefor/  sufficiently  negative  all  legal  authority."  ^  And  in 
a  case  where  the  direct  allegation  necessarily  involves  the  neg- 
ative one,  the  latter  need  not  be  otherwise  made.^  But  where, 
in  an  indictment  for  Sabbath  breaking,  the  exception  in  the 
statute  was  '^  work  of  necessity,"  and  the  exception  in  the  in- 
dictment was  '^  work  of  daily  necessity,"  the  negative  was  held 
to  be  insufficiently  made ;  because  a  work  of  necessity,  contem- 
plated by  the  statute,  may  not  always  be  one  of  '^  daily  "  neces- 
sity.* 

§  642.  Rules  of  Pleading  operate  together  —  Concluaion.  —  Tlie 

1  The  State  v.  Keen,  84  Maine,  600.  and  was  Dever  oontemplat«d  in  the  de- 

3  Commonwealth  v.  Roland,  12  Gray,  cisionB  or  commentaries   to  which  it 

182.  owes  its  birth."     The  State  v.  Price, 

3  Sword  V.  The  State,  6  Hmnph.  102;  12  GiU  &  J.  260,  262. 

Crane  v.  The  State,  8  Ind.  198.     An  <  The  State  v.  Stone,  16  Misso.  618. 

illustration  of  this  principle  is  the  fol-  In  Indiana  it  was  laid  down,  that  it  is 

lowing:  A  statute  provided,  that"  erery  not   necessary  an  indictment   should 

person  who  shall  be  duly  convicted  of  negative  every  conceivable  fact  which 

keeping  any  E.  O.  table,  or  any  other  might  change  the  character  of  the  of- 

kind  of  gaming  table,  billiard  tables  ex-  fence.    The  applicatipn  of  this  prind- 

eepted;   at  which  the    game  of  faro,  pie  in  the  particular  case,  was,  to  use 

equality,  or  any  other  game  of  chance  the  words   of  Stuart,  J.  as  follows  : 

shall  be  played  for  money,  shall,''  &c.  "  The  statute  reads,  that,  if  a  licensed 

The  indictment  set  out,  that  the  de-  grocer,  &c., '  sell,  &c..  to  a  minor,  with- 

fendant  "  unlawfully  did  keep  a  certain  out  the  consent  of  his  parent  or  guar- 

gaming  table,  called  a  faro  table,  at  dian*    The  indictment  runs,  '  without 

wliich  said  gaming  table,  unlawfully  the  consent  of  his  parent,'  omitting  the 

kept  as  aforesaid,  the  game  of  faro  was  words  *  or  guardian.'    It  is  possible  that 

then  and  there  unlawfully  played  for  one  or  both  of  the  minor's  parents  were 

money,"  and  the  indictment  was  held  dead,  possible  that  he  had  a  guardian, 

to  be  sufficient.    The  court  considered,  But  the  presumption  in  fiivor  of  the 

that  the  rule  requiring  exceptions  in  parent  being  alive  and  competent  to 

the  enacting  clause  to  be  negatived,  discharge  the  duties  which  that  position 

rests  on  the  necessity  of  setting  out  a  imposes  may  be  fairly  indulged."    Con> 

complete  ofience  against  the  defendant :  sequently  the  indictment  was  held  to  be 

"  But,"  added  Dorsey,  J.  "  to  apply  it  good.    The  State  v.  Shoemaker,  4  Ind. 

to  a  case  like  the  present,  where  the  100,  101.    This  decision  may  perhaps 

charge  preferred,  ex  natura  rei,  as  con-  be  correct;  but  it  will  hardly  be  safiB 

clusively  imports  a  negative  of  the  ex-  for  the  practitioner  to  assume,  that  the 

ception  as  if  such  negative  had  been  courts  of  another  State  will  follow  it. 

in  express   terms,  would  violate   the  Certainly,  as  a  general  proposition,  the 

soundest   principles    of  construction ;  negation  should  be  as  broad  as  is  the 

and  give  to  the  rule  an  universality  of  provision  to  which  it  applies.      The 

operation  which  its^erms  do  not  import,  State  v.  Haden,  16  Misso.  447. 
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discussions  throughout  this  chapter  relate  to  topics  upon  which 
there  is  much  room  for  diflferences  of  opinion ;  yet,  on  the 
whole,  the  rules  themselves  may  be  deemed  to  he  pretty  well 
settled.  In  the  application  of  the  rules  to  new  cases,  some 
diversities  of  judicial  decision  will  necessarily  arise.  It  should 
be  remembered,  however,  that  these  rules  do  not,  more  than 
do  other  rules  in  the  law,  operate  each  solely  by  itself.  He 
who  would  correctly  pass  upon  any  question  of  criminal  plead- 
ing should  understand  all  the  rules  which  pervade  the  entire 
subject,  and  then  consider  what  is  their  combined  action  upon 
the  particular  case. 


CHAPTER  XL. 

ORDERING  A  BILL  OF  THE  PARTICULARS  OF  THE  CHARGE. 

• 

§  643.  General  Doctrine. — It  sometimes  happens,  that,  not- 
withstanding the  particularity  with  which  the  law  requires  the 
offence  to  be  set  out  in  the  indictment,  the  defendant  still  fails 
to  receive  from  it  such  notice  as  the  court  deems  him  to  be 
entitled  to,  of  the  specific  matters  which  the  prosecutor  will 
attempt  to  prove  against  him  on  the  trial.  In  such  a  case,  if  the 
judge  is  applied  to  on  behalf  of  the  prisoner,  he  will  order  a 
bill  of  particulars,  as  it  is  sometimes  called,  or  a  written  state- 
ment of  the  specific  things,  to  be  filed  in  court  with  the  papers 
in  the  case ;  and,  on  the  trial,  restrict  the  prosecuting  officer, 
in  his  evidence,  to  the  proof  of  the  items  which  he  has  thus  set 
down.^  Such  a  bill  does  not  constitute  a  part  of  the  record, 
and  it  is  not  subject  to  a  demurrer.^  The  application  for  it  is 
addressed  merely  to  the  judicial  discretion  of  the  presiding 
judge,  and  his  action  thereon  is  not  generally  deemed  to  be 
subject  to  review  by  a  higher  tribunal.^ 

1  Commonwealth    v.    Snelling,  16  3  Commonwealth  v.  Davis,  11  Pick. 

Pick.  821 ;  Commonwealth  v.  Gilef ,  1  482. 

Gray,  466 ;  Rex  v,  Hodgson,  8  Car.  &  *  Commonwealth  v.  Wood,  4  Gray, 

P.  422;  Rex  v.  Bootyman,  6  Car.  &  P.  11;  Commonwealth  v.  Giles,  1  Gray, 

800.  466.   See  ante,  §  464. 
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§  644.  vnxen  Ordered  —  Conspiracy.  —  Such  being  the  nature 
and  office  of  a  bill  of  particulars,  there  cannot  be  much  of  legal 
rule  as  to  when  it  will  be  ordered.  But  if,  in  a  case  of  con- 
spiracy, the  indictment  is  in  general  terms,  and  does  not  set 
out  overt  acts,  the  defendant  is  entitled  to  a  bill  of  the  particu- 
lars to  be  relied  upon.  But  the  limit  of  his  right  has  been 
laid  down  in  an  English  Nisi  Prius  case  to  be,  that,  on  the  one 
hand,  the  particulars  shall  giye  him  the  same  information 
which  a  special  count  would  do ;  and,  on  the  other  hand,  that 
the  specific  acts,  with  time  and  place,  need  not  be  stated.^  In 
a  later  case  before  the  Court  of  Queen's  Bench  this  doctrine 
was  indirectly  confirmed ;  and  it  was  held,  that,  on  a  special 
couot  alleging  overt  acts,  the  court  will  not  order  particulars  to 
be  furnished,  in  the  absence  of  an  affidavit  by  the  defendant 
denying  knowledge  of  the  acts  charged,  and  of  sufficient  infor- 
mation to  enable  him  to  meet  them.  ^^  The  general  princi- 
ple," said  Coleridge,  J.  ^'  applies  only  to  this  extent,  to  give 
such  information  as  is  sufficient  to  enable  the  defendant  fairly 
to  defend  himself  when  in  court ;  but,  on  the  other  hand,  not 
to  fetter  the  prosecutor  in  the  conduct  of  his  case."  ^ 

§  645.  Oontdnued  —  Bmbeszlement  —  Oommon  SeUer  of  Intox- 

ioating  Liquor — UbeL — Such  a  bill  has  been  deemed  proper 
in  an  indictment  for  embezzlement,  if  the  prisoner  does  not 
know  the  specific  acts  of  embezzlement  intended  to  be  charged 
against  him ;  ^  in  an  indictment,  framed  in  general  terms,  for 
being  a  common  seller  of  intoxicating  liquor  without  license ;  ^ 
and,  on  an  indictment  for  a  libel  containing  general  charges  of 
official  misconduct  against  a  magistrate,  the  defendant,  ofTering 
to  give  the  truth  in  evidence,  was  required  to  file  a  bill  of  the 
particulars,  on  which  he  should  rely  at  the  trial.^  These  are 
but  illustrations  of  the  doctrine. 

§  646.    Oonclnding  Observatloiui.  —  This  doctrine  of  the  bill 
of  particulars  is  a  highly  beneficial  one  to  defendants ;  yet,  it 

1  Bex  t7.   Hamilton,  7   Car.  &  P.  Bex  v,  Bootyman,  6  Car.  &  P.  800; 

448.  People  v.  McKinnej,  10  Mich.  64. 

»  Beg.  V.  Stapylton,  8  Cox  C.  C.  69,  *  Commonwealth  v.  Wood,  4  Gray, 

72.    And  see  People  v,  McEinney,  10  11 ;  Commonwealth  v.  Giles,  1  Gray, 

Mich.  64.  466. 

s  Bex  V.  Hodgson,  8  Car.  &  P.  422;  ^  Commonwealth    v.    Snelling,    16 

Pick.  821. 
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ehould  be  observed,  a  perBon  charged  with  crime  is  entitled  to 
have  the  charge  specifically  set  down  in  the  iudictmeot.  The 
indictment  ought,  therefore,  to  be  in  ordinary  cases  sufficient 
in  itself.  And  so,  in  ordinary  cases,  it  is  ;  consequently  the 
right  to  the  bill  of  particulars  is  the  exception,  and  not  the 
rule,  in  criminal  cases.  \or  should  the  court  permit  itself  to 
accept  insufficient  allegations  in  the  indictment,  on  the  ground 
that  it  has  power  to  order  a  bill  of  particulars.  Such  a  course 
would  make  the  legal  person  who  appears  for  the  government 
at  the  trial  the  accuser,  instead  of  the  lawfully-constituted 
accuser,  which  is  the  grand  jury. 


CHAPTER  XLI. 

THE  CONCLUDING  PART  OP  THE  INDICTMENT. 

§  647.  To  the  Dunaga,  Ao.  —  BvU  Exampla,  3co.  —  Diafdeunra 
of  Ood — ConbviT  to  AUeglanoe  —  In  Contempt,  Ota.  —  Chitty 
says :  "  In  the  conclusion  of  the  indictment,  or  each  count, 
there  are  several  sentences  in  common  use,  which  do  not  seem 
to  be  at  all  material.  Of  this  description  are, '  to  the  great 
damage  of  the  party '  particularly  injured  by  the  offence, '  to 
the  evil  example  of  all  others,'  and  *  to  the  great  displeasure 
of  Almighty  Gkid ' ;  and,  though  it  is  usual  to  conclude  an 
indictment  for  treason, '  contrary  to  the  defendant's  allegiance/ 
yet  it  will  sufBoe  if  that  allegation  be  in  the  body  of  the  indict- 
ment  The  words  '  in  contempt  of  our  said  lord  the. 

king  and  his  laws '  are  frequently  used  in  indictments  in 
superior  courts,  in  informations  of  obtrusion,  and  in  actions 
upon  statutes  ;  but  thoy  have  been  frequently  omitted  and  the 
proceeding  held  valid.  And  there  seems  to  be  no  other 
authority  to  prove  the  necessity  of  their  insertion  in  any  case 
tbau  the  fourth  Year  Book  of  Henry  VI.,  where  it  is  admitted 
to  be  necessary  in  an  action  on  a  penal  statute.  In  general, 
therefore,  in  indictments  for  offences  at  common  law,  they 
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may  be  safely  omitted."  ^  It  does  not  belong  to  this  place  to 
consider  what  special  matter,  by  way  of  conclusion,  must  be 
inserted  in  indictments  for  particular  offences,  or  indictments 
under  statutes ;  but  we  are  now  inquiring  after  the  conclusion 
common  to  all  indictments. 

§  648.  Against  the  Peiace.  —  It  is  said  by  Starkie^ — let  us 
here  cite  his  notes  with  his  text :  ^'  At  common  law,  the  in- 
dictment in  general  concludes  with  the  words, '  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity.'  And 
whenever  the  offence  includes  a  breach  of  the  peace,  the 
indictment  should  conclude  contra  pacem^  for  the  necessity  of 
these  words  is  not  taken  away  by  Stat.  37  Hen.  8,  c.  8  ;^  but, 
wher^  the  offence  consists  in  a  bare  omission,  as  the  not  per- 
forming an  order  of  a  justice  of  the  peace,^  or  rests  in  ten- 
dency, or  partakes  of  the  nature  of  a  civil  proceeding,  as  in 
the  case  of  an  information  for  an  intrusion,  the  averment 
appears  to  be  unnecessary.^  But  if  these  words  be  alleged  in 
an  indictment  for  a  bare  non-feasance,  they  may  be  rejected  as 
surplusage.^  According  to  Lord  Hale,  ^  every  offence  against 
a  statute  should  be  laid  contra  pacem  ^;^  and, though  there  are 
precedents  without  this  conclusion,  they  do  not  appear  to  be 
warranted  by  any  resolution,^  except  where  the  offence  consists 
in  a  bare  non-feasance.^  Where  the  averment  is  necessary,  it 
must  be  alleged  to  have  been  committed  contra  pacem  domini 
regisy  and  contra  pacem  alone  is  insufficient."  ^^  And  we  have 
seen,^^  that  the  conclusion  must  be  repeated  in  every  count.^ 

^  1  Chit.  Ciim.  Law,  245.  those  States,  and  the  same  is  belieyed 

s  1  Stark.  Crim.  PI.  2d  ed.  209.  to  be  true  of  the   other  States.    In 

'  2  Hale'  P.  C.  188.    I  will  observe  most  of  the  States,  however,  its  prori- 

of  the  statute  here  referred  to,  that  its  sions  are  expressly  enacted.    See  ante, 

date  is  1545 ;  it  is  in  two  sections,  and  §  502. 

the  first  section  is  the  one  alluded  to  in  ^  Vent.  108,  111. 

the  text.    It  provides,  "that  the  words,  ^  2  &awk.  P.  C.  c.  25,  §  92;  Rast. 

vietarmis,  videlicet,  cum  bacuUs.cultelUs,  209,  412;   1  Keb.  860,  864-S72,  890; 

arcubits  et  sagittis,  or  such  other  like,  Salk.  880. 

shall  not  of  necessity  be  put  or  com-  ^  Salk.  880. 

prised  in  any  inquisition  or  indictment,"  ^  2  Hale  P.  C.  188;  2  Hawk.  P.  C. 

&c.    This  section  of  the  statute  was  c.  25,  §  92. 

received  in  Maryland  ^Kilty  Rep.  of  ^2  Hawk.  P.  C.  c.  25,  §  92. 

Statutes,  288),  in  Pennsylvania  (Report  ^  1  Vent.  108,  111. 

of  the  Judges,  8  Binn.  595,  620),  and  lo  2  Hale  P.  C.  188. 

in  Maine  (The  State  v.  Temple,  8  Fairf.  n  Ante,  §  429. 

214),  as  a  part  of  the  common  law  of  ^  But   in   Alabama    the    statutory 
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§  649.  ContdnuecL  —  It  seems  pretty  plain,  that,  in  matter  of 
principle,  there  is  no  reason  why  an  indictment  for  a  non- 
feasance should  be  excepted  out  of  the  general  rule,  which 
requires  all  indictments  to  conclude  ^^  against  the  peace."  And 
it  is  believed  that  the  distinction  thus  drawn  by  Starkie,  on  a 
groundwork  of  authority  not  very  satisfactory,  would  not  be 
generally  accepted  at  the  present  day ;  ^^  for,"  in  the  language 
of  Holt,  C.  J.,  ^^  every  breach  of  a  law  is  against  the  peace, 
and  ought  to  be  so  laid  "  ^  in  one  case  as  much  as  in  another. 
A  non-feasance  is  in  law  an  act,  the  same  as  a  misfeasance ;  ^ 
and,  if  the  latter  disturbs  the  peace,  so  equally  in  its  measure 
does  the  former.  And  the  general  conmion-law  doctrine  is 
settled  beyond  dispute,  that  every  indictment,  whethei;  for 
felony  or  misdemeanor,  must  conclude  against  the  peace  of 
the  queen.  State,  or  Commonwealth.®  There  are  in  our  Union 
some  States  in  w^hich  this  conclusion  is  by  statute  rendered 
unnecessary.^ 

§  650.  Continiied  —  Constltational  Provlaion.  —  On  the  Other 
hand,  there  are  States  in  which  this  conclusion  is  even  made 
necessary  by  express  constitutional  provision.  Mr.  Wharton 
says,  that  the  provision  is  found  in  ^'  the  constitutions  of  most 
of  the  States."  ^  In  South  Oarolina  it  is,  or  was,  in  the  follow- 
ing language :  ^^  The  style  of  all  processes  shall  be.  The  State 
of  South  Carolina.  All  prosecutions  shall  be  carried  on  in  the 
name  and  by  the  authority  of  the  State  of  South  Carolina,  and 
conclude  against  the  peace  and  dignity  of  the  same."  And 
where  an  indictment  had  in  its  commencement  the  words 
'•  South  Carolina,"  instead  of  "  The  State  of  South  Carolina," 
and  concluded  ^^  against  the  peace  and  dignity  of  the  said 
State,"  it  was  held  by  a  majority  of  the  judges  to  be  good.^ 
Likewise  when  the  conclusion  was  simply  ^^  against  the  peace . 

oondiwioii  (post,  §  660-652)  it  held  to  And  see  the  obeeryationB  of  Hawkins, 

be  sufficient  if  given  once  at  the  end  2  Hawk.  P.  C.  c.  26,  §  92. 

of  an   indictment   containing  seyeral  *  It  is  so,  for  instance,  in  Massachu- 

counts.     McGuu«  v.  The    SUte,  87  setts.    Oen.  Stats,  c.  172,  §  19. 

Ala.  161.  •  1  Whart.  Crim.  Law,  §  410. 

1  Reg.  V,  Lane,  6  Mod.  128.  «  The  SUte  v.  Anthony,  1  McCord, 

3  Crin^  Law,  L  §  620.  286.     A  similar  decision  was    made 

'  Bex  V.  Cook,  Buss.  &  By.   176;  under  a  like  provision  in  Mississippt 

Bex  V.  Taylor,  6  D.  &  B.  422;  C!om-  The  State  v.  Johnson,  Walk. 

monwealth  v.    Carney,  4[Grat.  646.  892. 
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and  dignity  of  this  State,"  instead  of  ^^  this  said  State/'  as  the 
defendant  contended  it  should  be,  the  conclusion  was  held  to 
be  sufiScient.^ 

§651.  Continned.  —  Where,  in  New  Hampshire,  the  consti- 
tutional provision  was,  that  all  indictments  should  conclude 
^'  against  the  peace  and  dignity  of  the  State,"  a  conclusion 
^^  against  the  peace  and  dignity  of  our  said  State  "  was  held  to 
satisfy  the  requirement.^  And  in.  Arkansas,^  where  the  Con- 
stitution required  the  conclusion  to  be  ^^  against  the  peace  and 
dignity  of  the  State  of  Arkansas,"  a  conclusion  ^'  against  the 
peace  and  dignity  of  the  people  of  the  State  of  Arkansas  " 
was  held  to  be  well  enough.^ 

§  B52.  Contdnued  —  Froaeoution  carried  on  in  Name  of  State. 

—  Not  unlike  the  South  Carolina  provision  is  that  in  Wiscon- 
sin, as  follows :  ^'  All  criminal  prosecutions  shall  be  carried  on 
in  the  name  and'  by  the  authority  of  the  State."  And  it  has 
been  held  not  to  be  necessary  to  allege,  either  in  the  caption 
or  in  the  body  of  the  indictment,  in  terms,  that  it  is  found  or 
prosecuted  by  authority  of  the  State  ;  it  is  sufficient  where  the 
crime  is  charged  to  have  been  committed  ^^  against  the  peace 
and  dignity  of  the  State  of  Wisconsin,"  and  the  grand  jury 
making  the  presentment  are  stated  to  have  been  empanelled 
and  sworn  to  inquire  for  the  body  of  the  county  in  which  the 
indictment  is  found,  the  same  being  within  the  State.^  A  like 
provision  is  contained  in  the  Constitution  of  Kentucky ;  and 
there  it  is  also  held  not  to  be  necessary  for  the  indictment  to 
express  on  its  face  that  it  is  found  ^^  in  the  name  and  by  the 
authority  of  the  Commonwealth  of  Kentucky,"  which  are  the 
words  of  the  Constitution  ;  but,  if  it  appears  to  be  in  the  name 
of  the  Commonwealth,  and  concludes  against  its  peace  and 
dignity,  this  is  sufficient.^  But  in  Illinois  an  indictment  seems 
'  to  have  been  held  bad  for  not  containing  the  express  words  of 
the  Constitution,  '^  in  the  name  and  by  the  authority  of  the 

^  The  State  o.  Yancey,  1  Tread.  287.       >  The  State  r.  Kean,  10  N.  H.  847. 
So  the  conclusion  "  against  the  peace       '  The  State  v.  Cadle,  19  Ark.  613. 
find  dignity  of  the  same  State/'  has       *  Anderson  t;.  The  State,  5  Pike,  444. 
been  held  to  be  good ;  the  objection       ^  The  State  v.  Delue,  1  Chand.  166. 
being,  that  the  word  "  State  **  does  not       ^  AUen  v.  Commonwealth,  2  P*bb, 

follow  the  word  **  same  "  in  the  Consti-  210.   And  see  Commonwealth  v.  Young, 

tution.    The  State  v.  Washington,  1  7  B.  Monr.  1. 
Bay,  120. 
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people  of  the  State  of  Illinois."  ^  The  result  to  which  we  are 
conducted  is,  that  it  is  not  necessary  io  follow  the  exact  words 
of  the  Constitution  in  order  to  comply  with  these  provisions ; 
but  how  wide  a  departure  may  be  made  without  disaster 
will  depend  vory  much  upon  a  complication  of  things,  among 
which  are  the  somewhat  differing  views  of  particular  judges. 


CHAPTER  XLn. 

THE  CAPTION  AND  INTRODUCTOBT  PART. 

658,  654.  Introdaction. 
655-659.  The  English  Practice. 
660-667.  American  Law  as  to  the  Caption. 
668.  Further  Views  of  the  Introdaction. 

§  658.  Xntrodnotoxy  Statement.  —  There  is  in  our  American 
books  a  good  deal  of  confusion  relating  to  the  caption  of  the 
indictment.  If  we  look  a  little  at  the  particulars  of  the  English 
practice,  before  we  approach  the  American  cases,  we  shall  see 
that  the  subject  is  plain  in  itself,  and  there  is  no  occasion  for 
the  difficulties  which  seem  at  some  times  to  have  embarrassed 
our  American  tribunals. 

§  654.  Order  of  the  DisotuMion.  —  We  shall  consider,  I.  The 
English  Practice  as  it  stood  at  the  Time  when  we  derived  our 
Common  Law  from  England ;  11.  The  American  Law  relating 
to  the  Caption.  In  the  discussions  under  these  sub-titles,  we 
shall  be  obliged  to  take  some  notice  of  the  principal  questions 
which  relate  to  the  introductory  part ;  still  we  shall  add,  in. 
Some  Further  Views  concerning  the  Introductory  Part. 

I.    The  JEfnglish  Practice. 

§  655.  The  Commencement  —  We  have  seen,^  that  it  is  cus- 
tomary, in  England  and  in  this  country,  to  write  the  name  of 

1  Whitesides  v.  People,  Breeze,  4.  Misso.  264;    The  State  v.    Durst,  7 

See  also  Zarresseller  v.  People,  17  HI.  Texas,  74. 

101 ;  Harriman  v.  The  Sute,  2  Greene,  >  Ante,  §  877  et  seq. 
Iowa,  270;    The  Stete  v.  Lopez,  19 
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the  county,  and  with  us  sometimes  also  the  name  of  the  State, 
in  the  upper  margin  of  the  indictment.  Next  to  the  name  of 
the  county  follow,  in  the  English  practice,  the  words :  ^^  The 
jurors  for  our  lady  the  queen  on  their  oath  present,  that,"  AcJ' 
This  matter  seems  to  be  termed,  in  the  English,  books,  if  it  has 
a  name,  the  commencement ;  it  is  never  called  the  caption. 
The  bill  which  is  presented  to  the  grand  jury,  and  by  their 
finding  becomes  the  indictment,^  has  on  it,  in  the  English  prac- 
tice, this  introductory  matter,  and  no  more. 

§  656.  The  Caption.  —  But,  in  England,  most  of  the  indict- 
ments are  found  in  what  are  called  the  inferior  courts,  or  courts 
of  limited  jurisdiction,  not  in  the  superior  ones  of  general 
jurisdiction.  And  what  is  called  the  caption,  when  one  is 
speaking  of  the  former  class  of  tribunals,  may  be  explained  as 
follows.  Says  Starkie  :  ^'  Where  an  inferior  court,  in  obedience 
to  a  writ  of  certiorari  from  the  King's  Bench,  transmits  the 
indictment  to  the  crown  office,  it  is  accompanied  with  a  formal 
history  of  the  proceedings,  describing  the  court  before  which 
the  indictment  was  found,  the  jurors  by  whom  it  was  found, 
and  the  time  and  place  where  it  was  found.  This  instrument, 
termed  a  schedule,  is  annexed  to  the  indictment,  and  both  are 
sent  to  the  crown  office.  The  history  of  the  proceedings,  as 
copied  or  extracted  from  the  schedule,  is  called  the  caption, 
and  is  entered  of  record  immediately  before  the  indictment."  ^ 
The  caption,  therefore,  in  the  case  pointed  out  by  Starkie,  first 
appears  in  the  Court  of  Queen's  Bench,  being  made  up  by  the 
clerks  of  this  court  from  the  schedule  transmitted  from  the 
lower  tribunal.  Says  Dickinson,  treating  of  the  practice  of 
the  quarter  sessions,  ^^  It  is  not  put  on  the  files  of  the  Court 
of  Quarter  Session,  and  is  annexed  only  on  removal."  ^ 

§  657.  Contdnued.  —  Consequently  the  caption  is  that  part  of 

•the  record  which  comprehends  the  judicial  history  of  the  cause 

to  the  time  of  the  finding  of  the  indictment    The  following  is 

the  form  given  by  Lord  Hale  in  Latin,  and  translated  by  later 

writers :  — 


I  Archb.  New  Crim.  Prooed.  76;  2  '1  Stark.  Crim.  PI.  2d  ed.  288. 

Chit.  CrioL  Law,  1 ;  Dickinaoii's  Quar-  ^  Dickinson   Quarter   Sessions,  6U1 

ter  Sessions,  6th  ed.  179,  981.  ed.  981. 

3  See  post,  §  695  et  seq. 

400 


CHAP.  XLII.]        CAPTION  AND  INTRODUCTOBr  PART.  §  659 

"  Norfolk.  At  a  general  sessions  of  the  peace,  holden  at  S.  in  the  county 
aforesaid,  on  the  fifth  day  of  Octoher,  in  the  twenty-fifth  year  of  the  reign,  &c., 
before  A.  B.,  C.  D.,  and  their  fellows,  justices  of  our  said  lord  the  king,  assigned 
to  keep  the  peace  of  our  said  lord  the  king,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  in  the  same  county  conmutted,  by 
the  oath  of  O.  H.,  E.  F.,  &c.,  good  and  lawful  men  of  the  said  county,  sworn  and 
charged  to  inqmre  for  our  said  lord  the  king,  and  the  body  of  the  said  county,  it 
18  presented,"  &c.^ 

§  658.  Continued.  —  But  when  the  indictment  is  found  in  the 
Court  of  Queen's  Bench,  the  caption  omits  such  of  the  above 
matter  as  is  introduced  to  show  the  jurisdiction  of  the  court. 
In  Gude's  "  Crown  Practice  "  we  have  the  following  form  of 
a  ^^  Caption  to  an  Indictment  preferred  and  found  before  the 
Grand  Jury  of  the  Court  of  King's  Bench : "  — 

"  Middlesex.    Be  it  remembered,  that,  on  Friday  next,  &c.,  in  the year 

of  the  reign  of  our  sorereign  Lord  George  the  Fourth,  by  the  grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith, 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
in  the  county  of  Middlesex,  upon  the  oath  of  [here  insert  the  names  of  the  grand 
jurors]  now  here  sworn,  and  charged  to  inquire  for  our  said  lord  the  king  for 
the  body  of  the  said  county,  it  is  presented  aa  followeth,  that  is  to  say,'' —  [then 
folbws  the  indictment  verbatim],* 

§  659.  Continned. — But,  to  return  to  the  indictment  found 
before  an  inferior  court :  the  foregoing  statement  applies  par^ 
ticularly,  though  not  in  all  respects  exclusively,  to  cases 
wherein  the  indictment  is  removed  by  certiorari  for  trial  in  a 
superior  court,  before  it  is  passed  upon  by  a  jury  in  the  inferior. 
When,  however,  the  removal  of  the  cause  is  at  a  later  stage,  — 
as,  after  verdict,  or  after  sentence,  —  whether  by  certiorariy  or 
on  any  other  process,  the  same  recitation  of  facts  is  also,  in  the 
higher  court,  called  the  caption,  and  perhaps  it  is  likewise 
called  the  caption  in  the  lower.  The  record  of  the  lower  court 
does  not,  in  the  English  practice,  contain  a  separate  caption  for 
each  case,  but  there  is  one  general  caption  for  the  whole  session  ' 
or  term  of  the  court ;  and,  should  the  record  of  several  distinct 
cases  be  sent  up  to  a  higher  tribunal,  the  caption  for  each  of 
them  is  taken  from  this  one  general  caption.^ 

1  2  Hale  P.  C.  165;  1  Chit.  Grim,  pleads  in  a  subsequent  term,  the  cap- 
Law,  827.  tion  is  put  in  the  past  tense."- 

«  2  Gude  Crown  Pr.  168.  The  au-  *  Bex  v.  Marsh,  6  A.  &  E.  286, 
thor  obserres :  "  When  the  defendant    249. 
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II.    The  American  Law  relating  to  the  Caption, 
§  660.  Diversities  of  Practioe  —  Caption  —  Commencement.— 

In  the  United  States,  there  are  some  variations  of  practice. 
In  several  of  the  States  the  same  course  is  in  sabstance  pur- 
sued as  in  England;  and  the  same  names  are  employed  to 
designate  the  dififerent  parts  of  the  indictment  and  of  the  rec- 
ord. But  in  other  States  the  part  of  the  indictment  termed  in 
England  the  commencement,^  is  expanded  to  somewhat  greater 
length,  and  is  called  the  caption ;  serving,  it  would  seem,  the 
double  purpose  of  the  English  commencement  and  the  English 
caption.^  And  there  are  still  other  States  in  which  this  matter 
appears  not  to  be  very  well  settled,  or  at  least  very  clear. 

§661.   Caption,  wliat  —  Part  of    the  Record.  —  The   reader, 

therefore,  perceives,  that  in  England  and  in  those  States  in 
which  the  English  practice  is  followed,  the  caption  is  not  in 
any  sense  a  part  of  the  indictment ;  but  on  the  other  hand  it 
is  a  part  of  the  record,  and  it  may  be  amended  to  the  same 
extent  as  the  record  in  any  other  place.^  What  amendments 
may  be  made  in  any  record  is  matter  belonging,  not  to  this 
chapter,  but  to  a  subsequent  division  in  this  volume. 

§  662.  Continued  —  (Commencement  —  Various  Points,  in  the 

Note).  — There  are,  connected  with  the  caption  in  what  may 

1  Ante,  §  666.  v.    Jeffreys,    Conference,    864 ;     The 

2  Commonwealth  »,  Stone,  3  Gray,  State  v,  Wasden,  2  Taylor,  163; 
468 ;  Commonwealth  v.  Edwards,  4  The  State  v.  Haddock,  2  Hawks,  461 ; 
Gray,  1,  6,  6,  where  Dewey,  J.  said:  The  State  v.  Conley,  89  Maine,  78. 

*'  In  our  practice,  every  indictment  has  '  Faulkner's  Case,  1  Saund.  249  ; 
a  caption  attached  to  it,  and  returned  Bex  t7.  Brandon,  Comb.  70 ;  The  State 
by  the  grand  jury,  as  a  part  of  their  v.  Creight,  1  Brev.  169 ;  The  State  v, 
presentment  in  each  particular  case ;  Brickell,  1  Hawks,  864 ;  Beeves  v.  The 
and,  in  tliis  respect,  a  caption  as  used  in  State,  20  Ala.  88 ;  Noles  v.  The  State, 
this  Commonwealth  differs  essentially  24  Ala.  672,  694 ;  The  State  v.  Hop- 
from  that  of  other  tribunals,  where  kins,  7  Blackf.  494;  Allen  v.  The  State, 
the  separate  indictments  are  returned  6  Wis.  829 ;  The  State  v.  Paine,  1  Ind. 
without  any  caption,  and  the  caption  is  168,  Smith,  Ind.  78 ;  Bex  v.  Davis,  1 
added  by  the  clerk  of  the  court,  as  a  Car.  &  P.  470 ;  The  State  v.  Gaiy,  86 
general  caption,  embracing  all  the  in-  N.  H.  869.  In  a  Louisiana  case  the 
dictments  found  at  the  term  " ;  Com-  court  observed :  "  The  caption  is  the 
monwealth  v.  Culton,  11  Gray,  1 ;  The  inception  of  the  record,  both  in  civil 
State  V.  Nixon,  18  Vt.  70;  The  State  and  criminal  suits ;  it  is  that  part  of  it 
v.  Sutton,  1  Murph.  281 ;  The  State  v.  which  precedes  the  declaration  or  in- 
Long,  1  Humph.  886,  388;  MitcheU  dictment."  Territory  i;.  McFarlan,  1 
V,  The  State,  8  Yerg.  614;  McClure  v.  Mart.  La.  221. 
The  State,  1  Yerg.  206, 216 ;  The  State 
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be  termed  the  American  sense,  —  in  other  words,  the  extended 
commencement  used  instead  of  the  English  caption,  —  some 
questions  which  are  a  little  difficult  on  the  authorities,  though 
perhaps  plain  enough  when  considered  in  the  light  of  principle. 
In  matter  of  legal  principle,  this  extended  commencement, 
or  caption,  is  no  part  of  the  indictment  as  sworn  to  by  the 
grand  jury;  it  is  a  mere  formal  statement  which,  though 
placed  at  the  head  of  the  indictment,  is  still  of  no  higher 
nature  than  is  an  entry  on  the  docket  made  in  court  by  the 
clerk,  —  a  thing  which,  if  erroneous,  is  subject,  like  a  docket- 
entry,  to  be  corrected  by  an  order  of  the  judge  ;  or,  when  it 
becomes  transferred  into  the  permanent  records,  to  be  amended 
to  the  same  extent  as  any  other  part  of  those  records.  And  it 
is  believed,  that,  though  the  decided  cases  may  not  be  very 
distinct  to  this  effect,  and  though  some  of  them  may  even  seem 
to  come  short,  this  doctrine  is,  on  the  whole,  sustained  by  the 
adjudged  law.^ 

1  1.  We  are  first  to  consider  in  this  ment  verbatim."  1  Stark.  Crim.  PI. 
connection,  whether  the  English  com-  2d  ed.  288.  And  Chitty  speaks  of  this 
mencement  is  deemed,  in  England,  a  as  "the  preferable  form."  1  Chit. 
part  of  the  indictment.  If  we  turn  to  Crim.  Law,  884.  So  likewise  it  is 
the  English  teztrbooks,  we  find  forms  given  in  some  other  books.  Dears* 
in  which  the  commencement  is  alto-  Crim.  Process,  88 ;  Rex  v.  Marsh,  6  A. 
gether  omitted  in  the  record,  or  is  &  E.  286;  Broome  v.  Beg.  12  Q.  B. 
merged  in  the  caption  proper.  Thus  in  884.  The  result,  however,  plainly  is, 
3  Bum's  Justice,  28th  ed.  by  Chitty,  that,  in  matter  of  strict  law,  the  com- 
p.  418,  tit.  Indictment,  we  have  the  mencement  is  not  in  England  deemed 
fixUowing :  "  Westmoreland.  At  a  gen-  a  part  of  the  indictment,  but  at  most  it 
end  quarter  sessions,"  &c.,  proceeding  ia  no  more  than  a  part  of  the  caption. 
in  the  usual  style  of  the  caption,  "it  is  2.  There  are,  in  Indiana,  some  cases 
presented  [here  the  caption  ends],  that  which  seem  to  be  adverse  to  this  view ; 
John  Armstrong,  late  of,"  &c.  Look-  the  introduction  being  there  apparently 
Ing  back  to  §  665,  ante,  we  shall  see,  regarded  as  a  part  of  the  indictment, 
that  the  commencement,  which  was  not  to  be  properly  omitted  or  blended 
here  omitted  or  merged  in  the  caption,  with  the  caption ;  though  possibly  a 
is  as  follows  :  "  Westmoreland.  The  f^ll  understanding  of  the  cases  and  of 
jurors  for  our  lady  the  queen  on  their  the  Indiana  practice,  would  enable  a  - 
oath  present."  See  also  Archb.  PI.  &  reader  to  see  them  in  a  somewhat  difier- 
£v.  18th  Lend.  ed.  80.  Now,  this  is  ent  light.  The  State  v.  Hopkins,  7 
explained  by  the  English  writers,  who  Blackf.  494 ;  The  State  v,  Paine,  1  Ind. 
■ay,  that  such  used  to  be  the  customary  168,  Smith,  Ind.  78.  On  the  other  hand, 
style ;  "  but,"  adds  Starkie,  "  the  more  it  is  distinctly  adjudged  in  South  Car- 
correct  form  seems  to  be  this,  'It  is  olina,  that  this  introductory  matter, 
presented  in  manner  and  form  follow-  standing  at'  the  head  of  an  indictment 
ing,  that  is  to  say,  Lancashire,  to  wit,  found  by  the  grand  jury,  is  not  to  be 
the  jurors  for  our  lord  the  king,'  &c.,  deemed  a  part  of  the  indictment,  but 
and  then  copy  the  whole  of  the  indic^  it  is  a  part  of  the  caption.    And  said 
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§  663.  What  the  Caption  should  contain  —  JmiBdiction  of  the 

Court  —  The  English  books  inform  us,  with  a  reasonable  de- 
gree of  distinctness  as  to  most  points,  what  the  caption,  in  the 
English  practice,  should  contain.  One  of  the  principal  things 
is,  that,  speaking  now  of  the  caption  to  an  indictment  found  in 
an  inferior  tribunal,  it  should  show  the  jurisdiction  of  the 
court.    "  If,  therefore,"  adds  Starkie,  "  the  caption  merely  set 

Trezeyant,  J.  referring  to  this  exact  v.  Gilbert,  18  Vt.  647.    In  a  Masaa- 

matter:  ''Thecaptionof  an  indictment  chusetts    case,   it   was  held,  that  an 

maj  be  made  up  or  amended,  at  any  indictment  which  purports  in  its  intro- 

time,  from  the  minutes  of  the  clerk,  ductorj  part,  or  caption  in  the  Ameii- 

made  on  the  bill,  or  from  what  may  ap-  can  sense,  to  hare  been  found  "  at  the 

pear  upon  the  fiice  of  the  bill. . . .  The  Municipal  Court  of  the  city  of  Boston, 

caption  ends  with    the  words  '  upon  begun  and  holden  at  said  Boston,  &c., 

their  oaths  present.' "  And  said  Grimk^,  on,"  &c.,  yet  charges  the  offence  as 

J.  speaking  of  an  earlier  unreported  committed  at  a  date  earlier  than  is  thus 

case :  "  It  was  resolyed  by  the  court  in  mentioned,  may  be  shown,  by  a  refer* 

that  case,  that  the  part  of  the  indict-  ence  to  the  clerk's  certificate  indorsed 

ment  here  in  question  was  a  part  of  the  thereon,  to  have  been  actually  returned 

caption;  and  might  be  filled  up  by  the  into  court  at  a  date  subsequent  to  the 

court  at  any  time  during  the  sitting  commission  of  the  ofience;  rendering 

of  the  court."    The  State  v.  Creight,  the  indictment,  therefore,  good.    But 

1  Brev.  169,  171, 172.    See  also  The  Dewey,  J.  in  deliyering  the  opinion  of 

State  v.  Williams,  2  McCord,  801.  the   court,   mude    some   obseryations^ 

8.  As  tending  more  or  less  strongly  firom  which  it  might  be  inferred,  that 

to  sustain  the  South  Carolina  doctrine,  his  own  yiews  did  not  go  quite  to  the 

see  The  State  v.  Brady,  14  Vt.  868 ;  extent  mentioned  in  the  text,  and  ad- 

The  State  v.  Wasden,  2  Taylor,  168 ;  judged  by  the  South  Carolina  court. 

Commonwealth  v.  Gee,  6  Cush.  174 ;  He  said :  "  It  is  true,  that,  in  practice 

Mitchell  V.  The  State,  8  Yerg.  614;  in  England,  appending  the  caption  is 

United  States  v,  Thompson,  6  McLean,  usually  a  ministerial  act,  and  it  is  intro- 

66 ;  The  State  v.  Conley,  89  Maine,  duced  as  a  part  of  the  record,  or  return 

78;  English  v.  The  State,  4  Texas,  from  an  inferior  to  a  superior  oourt, 

126;   The  State  v.  Thibeau,  80  Vt.  from  which  a  certiorari  issues.    Here 

100;  The  State  v.  Freeman,  21  Misso.  the  a^>tion  is  usually  drawn  with  the 

481;  Allen  v.  The  State,  6  Wis.  829;  other  parts  of  the  indictment,  and  is 

Barnes  v.  The  State,  6  Yerg.  186 ;  Kirk  embodied  in  the  instrument  returned 

V.  The  State,  6  Misso.  469.    In  a  Vei^  by  the  grand  jury  as  a  true  bill.    But 

mont   case,  Redfield,  J.  obsenred  as  we  do  not  think  that  an  insuperable 

follows :  "  The  caption  of  a  bill  of  in-  objection  to  showing,  by  a  oertiflcate 

dictment  is  no  part  of  the  presentment  filed  in  the  course  of  proceedings  in  a 

of  the  grand  jury.    It  is  merely  the  particular  case,  under  the  hand  of  the 

record  of  the  court,  and  might  be  whoUy  clerk,  the  actual  time  of  filing  the  bilL 

omitted.    The  minute  of  the  clerk  of  It  might  be  a  good  reason  why  an 

the  time  when  the  bill  was  found,  and  amendment  should  not  be  made  of  the 

the  record  of  the  court  would  supply  the  caption  in  such  cases,  but  leayee  the 

defect.    So,  too,  if  the  pre&ce  of  the  other  sources  for  fixing  the  time  open 

bill,  which  formerly  contained  the  names  to  be  resorted  to,  if  any  such  exist" 

of  the  jurors,  is  defectiye  or  fiilse,  it  Commonwealth  v.  Stone,  8  Gray,  468, 

may  be  corrected  by  reference  to  the  464, 466. 
other  records  of  the  term."   The  State 
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forth  that  it  was  holden  before  J.  S.,  steward,  without  showing 
ta  whom  he  is  steward,  or  in  what  court ;  or  that  an  inquest 
of  death  upon  view  of  the  body  was  taken  before  J.  S.,  or  with- 
out adding  that  he  was  a  coroner,  and  showing  also  that  he 
was  a  coroner  for  the  district  in  which  the  inquest  was  taken ; 
it  will  be  insufficient.  But  it  would  be  sufficient  to  say  coro- 
ner in  the  county,  for  the  court  will  intend  that  he  is  coroner 
for  the  whole  county."  ^ 

§  664.    Continued  —  Inferior   and    Bnperior   Jurisdiction,  dis- 

tlngnijihed. — These  cases,  however,  are,  as  already  observed, 
cases  in  which  the  indictment  was  found  before  the  court  of  an 
inferior  magistrate,  or  other  tribunal  of  limited  jurisdiction ; 
wherein,  therefore,  in  pursuance  of  a  familiar  rule,  the  record 
must  show  the  jurisdiction  affirmatively,  for  it  will  not  be 
presumed ;  whUe,  on  the  other  hand,  the  law  presumes  that  a 
superior  court  of  general  jurisdiction  acted  within  its  authority, 
and  the  record  need  not  show  this.^  Consequently  it  was  laid 
down  in  North  Carolina,  that  a  caption  setting  forth  the  juris- 
diction is  necessary  only  where  the  court  acts  under  a  special 
« commission;  or,  at  least,  that  it  is  not  essential  where  the 
court  is  a  superior  one  sitting  by  authority  of  public  law.^  And 

1  1  Stark.  Crlm.  Pi.  2d  ed.  284.   And  was  holden  to  be  defectiye.    But  it  is 

this  writer  goet  on  to  say :  "  It  has  unnecessary  to  allege  that  the  justices 

been  holden  sufficient  to  allege  the  in-  of  the  general  quarter  sessions  were  of 

dictment  to  hare  been  taken  at  a  gen-  the  quorum.    It  is  a  general  rule,  that 

eral  sessions  of  the  peace  of  such  a  the  title  of  their  authority  should  be 

county,  but  insufficient  to  allege  it  to  set  forth ;  as,  that  they  were  justices  of 

have  been  taken  at  a  general  sessions  the  peace,  &c.,  justices  of  jail  delivery, 

holden  in  such  a  county,  instead  of  &c.    If  a  session  be  holden  by  virtue 

saying  for  such  county.    The  caption  of  several  commissions,  as  of  jail  deliv- 

ought  to  notice  the  authority  of  the  ery,  oyer  and  terminer,  and  the  peace, 

justices  to  hear  and  determine  divers  and  the  record  be  made  up  as  upon  all 

felonies,  &c.    It  was  formerly  deemed  three  commissions,  the  caption  will  be 

necessary  to  describe  the  justices  either  good,  if  the  justices  had  authority  to 

ss  the  king's  justices,  or  as  justices  of  take  the  indictment  by  one  of  those 

the  public  peace,  but  it  has  since  been  commissions  though  not  by  the  others, 

holden  to  be  sufficient  to  describe  them  .  .  .  The  justices'  names  should  be  set 

as  justices  of  the  peace.    But  it  is  not  out ;  and,  though  it  is  not  necessary  to 

sufficient  to  describe  them  generally  as  mention  all,  yet  so  many  should  be 

justices  of  the   peace,  &c.,    without  named  as  are  enabled  by  their  commis- 

either  naming  them  or  showing   for  sion  to  take  an  indictment." 

what  division  they  were  justices ;  and,  >  See  ante,  §  286  et  seq. 

where  in  their  description  as  justices  '  The  State  v.  Wasden,  2  Taylor, 

anigned  to  keep  the   peace,  &<5.,  the  168. 


word  assigned  was  omitted,  the  caption 
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in  another  case  the  indictment,  containing  in  its  caption  the 
words, ''  Fall  Term,  1822,"  and  then  charging  the  offence  to 
have  been  committed  ^^  on  the  1st  day  of  August,  in  the  present 
year,"  was  held  to  be  sufficient;  Taylor,  0.  J.  observing: 
^'  The  objection  is,  that  the  caption  does  not  state  the  term  at 
which  the  court  was  held  with  sufficient  certainty ;  but  where 
is  the  necessity  of  stating,  in  the  caption,  any  time  at  all  ? 
Tlie  record  in  this  case  shows,  that  the  indictment  was  found 
at  a  superior  court,  held  under  due  and  legal  authority ;  and, 
as  it  is  known  that  the  superior  courts  are  organized  and  act 
under  a  public  law,  this  court  is  bound  judicially  to  recognize 
its  power.  A  court  acting  under  limited  and  special  powers 
may  require  a  caption  specifying  its  authority,  but  not  a  court 
sitting  under  the  general  law  of  the  land.  But '  Fall  Term '  is 
certain  enough ;  for  we  know  the  fall  begins  the  first  of  Sep- 
tember, and  that  the  circuit  in  which  Columbus  is  located, 
also  begins  in  September.  The  time  of  committing  the  offence 
is  stated  with  sufficient  precision ;  the  present  year  refers  to 
the  year  mentioned  in  the  caption."  ^ 

§  665.  DiBtinotlon  between  Inferior  and  Superior  JnxlBdictlon, 
continued —  (Points,  in  the  Note).  —  The  distinctions  taken  in 
the  last  section  rest  in  established  legal  doctrine ;  yet,  as 
applied  to  the  particular  matter  of  the  caption,  they  seem  not 
to  have  been  always  before  the  minds  of  our  American  judges. 
Indeed,  the  whole  question  as  to  what  the  caption  should  con- 
tain appears,  when  approached  .through  the  American  books, 
draped  in  mist  and  girded  about  with  darkness.  Doubtless 
the  nature  and  general  jurisdiction  of  the  tribunal  is  to  be  con- 
sidered ;  also  the  peculiarity  of  its  local  jurisdiction,  if  it  is  a 
court  of  the  latter  sort ;  also  the  statutes  and  judicial  usage  of 
the  particular  State.  The  reader  will  find  some  help  from 
consulting  the  collection  of  points  here  appended  in  a  note ; 
but,  it  must  be  observed,  the  reports  themselves  do  not  always 
disclose,  whether  the  caption  spoken  of  is  in  the  nature  of  the 
English  caption,  or  whether  it  is  the  introductory  matter  found 
at  the  head  of  the  indictment  as  returned  by  the  grand  jury.^ 

1  The  State  v.'^addock,  2  Hawks,  >  Alabama.  "The  caption  of  an  in- 
461.  And  see  post,  §  665  note,  Wis-  dictment  is  that  entry  of  record,  show- 
consin.  ing  when  and  where  the  court  ia  held, 
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§  666.  Names  of  Jurors  in  CaptioiL  —  Starkie,  setting  forth 
the  requisites  of  the  English  caption,  proceeds  as  follows:  It 

who  presided  aa  judge,  the  venire,  and  tials  only.  And  Lumpkin,  J.  obseryes : 
who  were  summoned  and  sworn  as  ''Men  in  this  countiy  are  frequentlj 
grand  jurors ;  and  this  caption  is  ap-  just  as  well  known  hy  their  initials  as 
pllcable  to,  or  is  a  part  of,  every  indict-  any  other  way.  The  practice  is  some- 
ment,  and  need  not  be  again  repeated  what  different  in  England.  A  man  is 
in  any  part  of  the  indictment."  Dar-  usually  called  there  by  his  whole  name, 
gan,  C.  J.  in  Reeyes  v.  The  State,  20  as,  James  Sheridan  Knowles.  This 
Ala.  33, 86.  The  caption  may  be  looked  has  always  been  so.  And  hence  the 
to  in  aid  of  the  indictment,  as  a  part  common-law  role,  as  to  names,  has 
of  the  record.  Noles  v.  The  State,  24  always  been  more  stringent  than  in 
Ala.  672,  694.  If  what  properly  be-  this  country ."  Uatcher  v.  The  State, 
longs  to  the  caption  is  inserted  in  the  18  Oa.  460,  465. 
body  of  the  indictment,  it  may  be  re-  Illinois*  Where  one  of  two  counts 
jected  as  surplusage.  Rose  v.  The  constituting  an  indictment  has  been 
State,  Minor,  28.  An  indictment  is  quashed,  this  does  not  affect  the  cap- 
good,  which  purports  to  be  found  by  tion,  but  it  remains  good  for  the  other 
"  the  grand  jurors  for  the  said  State,  count.  Duncan  v.  People,  1  Scam, 
sworn  and  charged  to  inquire  for  the  466.  The  criminal  jurisdiction  of  the 
said  county,"  when  the  names  of  the  Municipal  Court  of  the  city  of  Chicago 
State  and  proper  county  are  stated  in  is  confined  to  the  territorial  limits  of 
the  margin.  Lawson  v.  The  State,  20  the  city.  Therefore  an  indictment  pur- 
Ala.  65.  When  it  is  alleged,  in  the  porting  to  be  found  by  the  "grand 
commencement,  that  the  "grand  jurors  jurors  chosen,  and  selected,  and  sworn 
for  the  State  of  Alabama  upon  their  in  and  for  the  city  of  Chicago  and 
oaths  present,"  &c.,  and  the  name  of  county  of  Cook,"  the  county  in  which 
the  proper  county  is  stated  in  the  cap-  .Chicago  is  situated,  is  bad,  and  should 
tion,  the  proceedings  are  sufficiently  be  quashed  on  motion.  Bell  v.  People, 
certain,  although  it  is  not  averred  that  1  Scam.  897. 

such  grand  jurors  were  selected,  im-  Indiana,    The  court  cannot  presume 

panelled,  sworn,  and  charged  to  inquire  that  an  indictment  was  found  by  the 

for  the  body  of  the  county.     Morgan  grand  jury  of  the  proper  county,  in  the 

V.  Tlie  State,  19  Ala.  556.    The  venire  absence  of  any  statement  of  record  to 

of  the  grand  jury  and  the  names  of  this  effect    Where  the  caption  is  sim- 

the  grand  jurors  are  a  part  of  the  cap-  ply,  that  it  is  presented  by  the  grand 

tion,  and  need  not  be  introduced  into  jury,  &c.,  this  is  not  sufficient.    Clark 

the  indictment.    The  State  v.  Murphy,  v.  The  State,  1  Ind.  258,  Smith,  Ind. 

9  Port.  487.  161.     It  is  sufficient  to  describe  the 

Arkansas,'  The  courts  of  this  State  grand  jurors  as  "  good  and  lawful  men," 
are  disposed  to  relax  somewhat  the  without  any  more  specific  words  re- 
rigor  of  the  ancient  English  forms  with  specting  their  qualifications.  Jerry  v. 
regard  to  the  caption.  Accuracy  in  The  State,  1  Blackf.  895;  Beauchamp 
showing  that  the  grand  jurors  are  good  v.  The  State,  6  Blackf.  299 ;  Weinzorp- 
and  lawful  men  of  the  county,  &c.,  is  flin  v.  The  State,  7  Blackf.  186.  If 
not  important,  where  every  fiicility  is  the  statement  is,  tltat  the  indictment 
offered  to  the  defendant  to  ascertain  was  found  on  the  "oaths"  of  the 
their  qualifications.  Cornelius  v.  The  jurors,  instead  of  their  "  oath,"  this  is 
State,  7  Eng.  782.  no  ground  of  error.     Jerry  v.    The 

Georgia.    Judgment  will  not  be  ar-  State,  supra.     Where  the  caption  of 

rested  because  the  names  of  three  of  the  an  indictment  from  the  Circuit  Court 

nineteen  grand  jurors  in  the  body  of  the  showed,  that,  at,  &c.,  on,  &c.,  the  jurors 

indictment  were  written  with  the  ini-  (naming  them)  appeared  in  court,  and, 
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^^  must  further  show,  that  the  indictment  was  found  bj  twelve 

jurors  of  the  county,  city,  or  place  for  which  the  court  Was 

being  duly  sworn  and  charged,  &c. ;  it  v.  Colton,  11  Gray,  1.    "  Thejwron  for 

was  held  that  the  omission  of  the  words  the  said  Commonwealth  on  their  oath 

"  then  and  there,"  before  the  words  present,  that,"  &c.,  are  words  sufficient 

"  sworn  and  charged,"  was  not  material,  in  the  commencement ;  the  form  need 

Beauchamp  r.  The  State,  supra.    The  not  be  "  the  grand  jurors,"  &c.    Said 

record  of  the  Board  of  County  Commit-  Dewey,  J. :     "  No  other  jurors  than 

sioners  must  show,  that  grand  jurors,  grand  jurors  being  authorized  by  law 

finding  a  certain  indictment,  were  se-  to  find  and  return  bills  of  indictment, 

lected  according  to  the  provisions  of  this  indictment,  under  this  long-estab- 

the  statute,  or  the  indictment  will  be  lished    form'  of  description,  must  ba 

quashed.     The    State    v.    Conner,  6  taken  to, have  been  found  by  the  grand 

Blackf.  825.     In  an  information,  the  juiy."    Conunonwealth  v,  Edwards,  4 

statement  in  the  caption  of  the  title  of  Gray,  1,  6.    The  reader  has  obserred, 

the  court  to  which  the  information  is  ante,  §  666,  that  the  form  in  England  is 

presented,  is  sufficient  without  naming  in  this  respect  the  same.     A  caption 

the  county.    The  State  t;.  Mathis,  21  was:  ''Norfolk,  8S.     At  the  Superior 

Ind.  277.  Court  begun  and  holden  at  Dedham, 

Maine.    The  commencement  of  an  within  and  for  the  county  of  Norfolk, 

indictment,  termed  the  caption,  was:    on  the  first  Monday  of ,  in  the 

"  State  of  Maine,  Cumberland,  ss.  At  year  of  our  Lord  one  thousand  eight 
the  Supreme  Judicial  Court  begun  and  hundred  and  sixty— ."  And  on  it  was 
holden  at  Portland,  withm  the  county  indorsed  this  certificate  of  the  clerk : 
of  Cumberland,  on  the  first  Tuesday  "Norfolk,  ss.  On  this  eleventh  day  of 
of  March,  in  the  year  of  our  Lord  one  September,  in  the  year  eighteen  hun- 
thousand  eight  hundred  and  fifty-four,  dred  and  sixty-eight,  this  indictment 
The  jurors  for  said  State  upon  their  was  returned  to  and  presented  in  said 
oaths  present,  that,"  &c.  The  court  Superior  Court,  by  the  grand  jury,  and 
observed :  "  The  caption  is  conforma-  ordered  to  be  filed."  It  was  tiiereupon 
ble  to  general  if  not  universal  practice  held,  that  this  certificate  supplied  the 
in  this  and  other  States,"  &c.  And  it  defects  of  date  in  the  caption,  and  the 
was  held,  that  this  caption  sufficiently  indictment  waa  sufficient.  Common- 
showed  at  what  court  the  indictment  wealth  v.  Hines,  101  Mass.  88.  A 
was  found.  The  State  v.  Conley,  89  defect  in  the  name  of  the  court  may, 
Maine,  78.  in  like  manner,  be  supplied  by  a  refer- 

Massachusetts.    An  indictment  which  ence  to  the  record.    Commonwealth  v. 

purports  by  its  caption  to  have  been  Mullen,    18    Allen,    661.      See,    also, 

found  at  a  Court  of  Common  Pleas  for  Commonwealth  v.  Hamilton,  16  Gray, 

the  county  of  Hampshire,  and  then  it  480. 

is  added,  "the  jurors  for  said  Common-  Mississippi.    The  caption  of  an  in- 

wealth  on  their   oath    present,"  suf-  dictment  must   state,  with    sufficient 

ficiently  shows  that  it  was  returned  by  certainty,  the  style  of  the  court,  the 

the  grand  jury  for  the  county  of  Hamp-  judge  presiding,  and  the  place  at  which, 

shire.     Commonwealth  v.  Edwards,  4  and  jurors  by  whom,  the  indictment 

Gray,  1.   See  Commonwealth  v.  James,  was  found.    Thomas  v.  The  State,  6 

1  Pick.  876.   It  is  no  objection  to  an  in-  How.  Missis.  20.     A  caption  in  the 

dictment  purporting  to  have  been  found  words,  "  The  grand  jurors  of  the  State 

at  a  court  begun  and  holden  "  on  the  of  Mississippi,  impanelled  and  sworn 

first  Monday  of  January,"  that  in*  fact,  in  and  for  the  county  of  Warren,"  &c., 

the   grand  jury  was   not  impanelled  states  with  sufficient  certainty  that  such 

until  the  next  day,  or  Tuesday,  the  jurors  were  of  the  county  of  Warren, 

second  day  of  the  term.  Commonwealth  Byrd  v.  The  State,  1  How.  Missis.  168. 
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holden.  The  precedent  cited  from  Hale  states  the  names  of 
thd  jurors;  but,  though  it  certainly  is   necessary  that  the 

It  must  appear  bj  the  record  of  an  Court  of  Oyer  and  Terminer  and  Gen- 
indictment  for  murder,  that  the  grand  eral  Jail  Delivery,  holden  at  N.  B.,  in 
jurors  were  Bwom.  Where  this  fiict  and  for  the  county  of  M./' and  the  award 
waa  recited  in  the  indictment  itself,  of  the  venire  stjied  the  judges,  of  whom 
such  recital  was  held  not  to  cure  the  one  was  a  justice  of  the  Supreme  Court 
omission  in  the  record.  Abram  v.  The  and  the  others  were  judges  of  the  Court 
State,  25  Missis.  689.  But  the  record  of  Common  Pleas,  as  *' judges  of  the 
need  not  show,  that  the  witnesses  ex-  Court  of  Oyer  and  Terminer  and  Gen- 
amined  before  the  grand  jury  were  eral  JaO  Delivery,"  it  was  held,  that  the 
sworn.  King  v.  The  State,  6  How.  style  of  the  court  was  correct,  as  it  was 
Missis.  780.  the  title  given  in  the  statutes  and  reports, 

Missouri,  An  indictment  commenced  and  that  the  style  of  the  judges  was  cor- 

thus :  "  State  of  Missouri,  County  of  rect  for  the  same  reason.  Berrian  v.  The 

Hickory.  In  the  Hickory  Circuit  Court,  State,  2  Zab.  9.    The  caption  of  an  in-. 

September  Term,  a.  d.  1862.  The  grand  dictment  ought  to  show  distinctly  the 

jurors  for  the  State  of  ^— ,  impan-  names  and  style  of  office  of  the  judges 

elled,  charged,  and  sworn  to  inquire,^'  composing  the  court  to  which  it  is  pre- 

&c.    Above  all  were  the  words  "  State  sented ;  if  it  does  not,  the  indictment 

of  Missouri."    The  blank  should  reg-  will  be    quashed.     Said   the  judge : 

ularly  have  been  filled  with  the  word  "  The  purpose  is  to 'show  that  they  were 

"  Missouri."    Yet  the  indictment  was  competent  to  hold  the  court,  and  had 

held  to  be  well  enough.    The  State  v,  power  to  take  the  indictment."    The 

England,  19  Misso.  886.    The  omission  State  v.  Zule,  6  Halst.  848.    The  cap- 

of  the  word  "  present,"  in  the  com-  tion  need  not  state,  in  express  terms, 

mencement,  does  not  render  the  indict-  that  the  grand  jury  were  summoned 

ment  invalid.    The  State  v.  Freenum,  and  returned  as  such.     The  State  i;. 

21  Blisso.  481.    An  indictment  reciting  Jones,  4  Halst.  867 ;  The  State  v.  Price, 

that  the   grand  jurors  were  "  impan-  6  Halst.  208.    It  need  not  specify  their 

elled,  sworn,  and  charged,"  need   not  qualifications ;  but  to  describe  them  as 

state  when  and  where  they  were  so  im-  **  good  and  lawftil  men  "  is  sufficient, 

panelled,  &c.     Vaughn  t;.  The  State,  4  A  caption  stating,  that,  "  at  a  Court  of 

Misso.  680.  The  defendant  cannot  object,  Oyer  and  Terminer  and  General  Jail 

that  the  caption  does  not  find  in  what  Delivery,  held,  &c.,  before  the  honorable 

court,  or  at  what  term,  the  indictment  G.  H.  F.,  one  of  the  justices,  &c.,  and 

was  found.    Said  the  judge :  "  The  re-  J.  G.,  &c.,  their  fellows,  it  is  presented," 

cords  of  the  court  show  in  what  court  sufficiently  indicates  the  court  to  whom 

and  at  what  term  this  bill  was  found,  and  the  grand  juiy  made  their  presentment, 

the  caption  of  the  indictment  forms  no  The  State  v.  Price,  supra.    Where  an 

part  of  the  indictment."    Kirk  v.  The  indictment  purports  to  be  on  the  afflr- 

State,  6  Misso.  469.  mations  of  some  of  the  grand  jurors,  it 

New  Jersey.  An  indictment  is  not  must  appear  that  they  were  legally  en- 
vitiated  because  stated  to  be  on  the  titled  to  serve  on  their  mere  affirmation, 
'*  oaths,"  instead  of  "oath,"  of  the  or  the  hidictment  will  be  fatally  defec- 
grandjury.  The  State  v.  Morris  Canal  tive.  The  State  v.  Harris,  2  Halst.  861  ; 
and  Banking  Co.,  2  Zab.  687.  See  su*  The  State  v.  Fox.  4  Halst  244.  In  the 
pra,  Indiana.  It  is  not  usual  to  set  former  of' these  two  cases,  the  court, 
forth  in  the  captions  of  indictments,  however,  observe :  "  We  are  not  dis- 
that  the  grand  jurors  were  summoned,  posed  to  fiivor  exceptions  of  this  kind, 
or  by  whom,  or  even  that  they  were  which  have  nothing  to  do  with  the 
impanelled.  Where  a  caption  styled  the  justice  of  the  case ;  and,  were  the  ques- 
oourt  at  which  it  was  found,  as  "the  tion  now  to  arise  for  the  first  time,  we 
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names  of  the  jurors  should  be  returned  in  the  schedule,  yet, 
in  making  up  the  record  in  the  King's  Bench,  it  has  been  the 

should  hesitate  before  we  gave  it  our  South  Carolina.    The  caption  must 

sanction.    But  the  cases  cited,  particu-  set  forth  with  sufficient  certainty  the 

larly  Sharp's  Case  [a  New  Jersey  case],  court  in  which,  the  jurors  by  whom, 

hare  settled  the  question ;  and  we  feel  and  the  time  and  place  at  which,  the 

ourselves  bound  to  adhere  to  the  rule  indictment  was  found.    The  State  v. 

established  by  the  court  on  previous  Williams,  2  McCord,  801.    But  the  in- 

occasions."   p.  862.  dictment  need  not  contain  the  names  of 

New  York.  It  is  not  a  valid  objeo  the  grand  jurors.  The  State  v.  Cook, 
tion  to  an  indictment  for  a  capital  of-  Hiley,  284.  The  words  "  good  and  law- 
fence,  that,  in  its  caption,  one  of  the  f\il  men "  need  not  appear,  as  descrip- 
justices  of  the  peace  before  whom  it  tive  of  the  grand  jurors,  in  the  caption, 
was  found,  is  described  as  "  in  and  for  Upon  this  point.  Smith,  J.  said :  "  This 

the  county  of ,"  whereas  justices  are  might  have  been  a  sufficient  ground 

town  officers.     People  v.  Thiuvton,  2  under  the  English  law,  regulating  the 

Parker  C.  C.  49.    After  judgment,  an    impanelling  of  jurors But   by 

allegation  in  the  caption  that  the  in-  the  various  acts  of  our  own  State  legis- 

dictment  was  found  by  "  a  grand  jury  lature,  relative  to  the  impanelling  of 

of  good  and  lawfhl  men,"  not  stating  jurors,  it  is  done  under  so  many  guards 

their  names  or  number,  is  to  be  deemed  and  checks  that  these  exceptions  can 

sufficient ;  the  objection,  to  be  available,    never   prevail Now    under   ail 

should  have  been  taken  by  demurrer,  this  strictness  and  precaution,  it  could 

or  by  motion  to  quash.  Dawson  v.  Peo-  scarcely  be  deemed  essential   to  the 

pie,  25  N.  Y.  899.  safety  of  the  prisoner  that  the  particu- 

North  Carolina.     The  law  requires,  lar  words  '  good  and  lawful  men '  should 

that  the  grand  jury  shall  consist  of  firee-  be  set  forth  in  the  indictment.    I  am 

holders ;    therefore  the  words  "  good  not  only  of  opinion  that  it  is  perfectly 

and  lawfld  men,''  in  a  caption,  mean  unnecessary  to  set  out  these  words  in 

freeholders.     The    Stale  v.  Glasgow,  the  indictment,  but  I  should  deem  them 

Conference,  88.     Where  the  caption  superfluous,  and   believe  that  setting 

was  "  State  of  North  Carolina,  Franklin  forth  in  the  indictment  the  impanelling 

County,  March  sessions,  1798,''  it  was  of  the  jury,  in  pursuance  of  the  acts  of 

held  to  be  sufficient.    The  State  v.  Jef-  the  legislature,  is  more  conformable  to 

freys,  Conference,  864.     See  1  Taylor,  good  sense,  and  equally  safe,  at  least 

216.    In  another  case,  however,  it  was  for  the  prisoner."    The  State  v.  Yancy, 

held,  that  the  caption  must  state  the  1  Tread.  287,  288,  289.     . 

court,  where  there  were  two  courts  in  Tennessee.    Where  the  caption  of  an 

which  indictments  might  be  found  in  indictment  stated  that  the  grand  jurors 

the  same  county.    The  State  v.  Sutton,  were  "  balloted  for,  elected,  tried,  and 

1  Murph.  281.  sworn,"  this  was  held  to  be  equivalent 

Ohio.  The  number  of  the  grand  to  saying  they  were  qualified  men. 
jwy  need  not  be  specified  in  an  indict-  Turner  v.  The  State,  9  Humph.  119. 
ment.  Young  v.  The  State,  6  Ohio,  The  caption,  '*  Circuit  Court,  Novem- 
486.  Where  an  indictment  purports  to  her  Term,  1829,"  in  figures,  is  good,  if 
be  found  by  "  the  grand  jurors  of  the  it  appears  from  the  record  that  an  in- 
State  of  Ohio,  inquiring  of  crimes  apd  dictment  was  found  at  that  term, 
ofiences  within  and  for  the  county  of  Barnes  v.  The  State,  6  Yerg.  186.  The 
Monroe,"  it  must  be  taken  to  be  a  grand  body  of  an  indictment  need  not  show 
jury  of  that  county,  as  well  as  of  the  in  what  court  it  was  found,  where  the 
State,  and  it  is  therefore  found  by  such  fact  appears  in  the  caption.  Dean  v. 
a  body  as  the  law  intends.  Mackey  v.  The  State,  Mart«&  Yerg.  127.  The  cap- 
The  State,  8  Ohio  State,  862.  tion  should  show  within  what  county 
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constant  practice  in  the  crown  office  to  omit  the  names  of  the 
jurors  in  the  caption.  And  it  has  been  solemnly  decided  that 
it  is  unnecessary  to  insert  their  names  in  the  caption,  though 
this  was  formerly  doubted ;  but  the  caption  must  show,  that 
the  offence  was  presented  by  twelve  jurors.  It  should  appear 
that  they  were  sworn  and  charged ;  but  the  omission  of  the 
latter  will  not  be  fatal.    It  has  been  holden  necessary  to  allege, 

the  court  is  held,  and  that  the  grand  Taylor  v.  Commonwealth,  2  Va.  Caa. 

jury  were  sworn.    The  State  v.  Fields,  94 ;  Burgess  t;.  C!ommonwealth,  2  Va. 

Feck,  140;  The  State  v.  Hunter,  Peck,  Cas.  488.     The  indictment  need  not 

166.     It  is  sufficient  to  describe  the  show  on  its  &ce  when  it  was  found, 

grand  jurors  as  **  good  and  lawfhl  men,"  Burgess  v.  Commonwealth,  supra, 
witliout  saying  that  they  are  freehold-        Wisconsin.    A  caption  declaring  that 

ers.    Bonds  v.  The  State,  Mart.  &  Yerg.  the  indictment  was  found  by  "  the  grand 

143;    Comwell  v.  The  State,  Mart.  &  jurors  of  the  State  of  Wisconsin,  to 

Yerg.  147.    The  caption  should  men-  wit,  twelre  good  and  lawful  men,"  is 

tion  the  day  and  year,  and  that  the  bad,  and  the  indictment  will  not  be  sus- 

indictment  was  taken  on  the  oath  of  tained,  even  after  verdict ;  because,  by 

jurors  of  the  county  in  which  the  crime  a  statute  of  the  State,  a  grand  jury 

was  committed.    Tipton  t;.  The.  State,  must  consist  of  not  less  than  sixteen* 

Peck,  808.    As  to  which,  see  also  The  persons.    It  was  observed  by  Cole,  J. 

State  V.  Long,  1  Humph.  386.  delivering  the  opinion  of  the  court,  that 

Vermont,  *'  It  has  been  decided,  in  perhaps  less  was  required  in  the  cap- 
State  V.  Nixon,  18  Yt.  70,  and  in  State  tion,  where  the  finding  was  before  a 
V.  Gilbert,  13  Vt.  647,  Uiat  the  only  court  of  general  jurisdiction,  than 
questions  which  can  be  raised  on  a  mo-  where  it  was  before  an  inferior  one 
tion  in  arrest  of  judgment,  are  those  (see  ante,  §  664),  "  yet,"  he  added, 
which  relate  to  the  sufficiency  of  the  "even  there,  should  the  indictment 
indictment;  and  that,  on  the  hearing  show  upon  its  face  that  it  wa^  found  by 
of  such  question,  defects  in  the  caption,  a  grand  jury  not  legally  constituted,  or 
or  even  the  omission  of  the  caption,  that  twelve  jurors  did  not  concur  in 
cannot  be  noticed."  The  State  v.  Thi-  finding  it,  or  that  the  jurors  did  not 
beau,  30  Y 1 100, 104.  The  commence-  possess  the  legal  qualifications  to  serve 
ment  of  an  indictment  in  these  words,  as  jurors,  we  think  it  would  be  declared 
"  The  grand  jurors  for  the  people  of  bad."  Fitzgerald  v.  The  State,  4  Wis. 
the  State  of  Yermont,  upon  their  oath,  395, 897.  It  is  not  essential  to  set  forth, 
present,"  &c.,  is  sufficient,  on  motion  in  the  caption  of  an  indictment,  the 
in  arrest  of  judgment.  The  State  v,  qualifications  of  the  grand  jurors ;  or 
Nixon,  supra.  Where  it  becomes  to  recite*  all  the  &cts  which  give  the 
necessary,  in  charging  the  commission  court,  in  which  it  is  found,  jurisdiction, 
of  an  ofience,  to  allege  that  a  certain  where  such  court  is  invested  with  gen- 
term  of  a  count3rcourt  was  duly  holden,  eral  criminal  jurisdiction.  The  State 
it  is  not  sufficient  to  say  it  was  holden  v.  McCarty,  2  Chand.  199.  When  it 
by  and  before  the  chief  judge  of  such  was  set  out,  that  the  jurors,  being 
court,  without  mention  of  any  assistant  "  duly  summoned,  sworn,"  &c.,  "  do 
judge.  If  any  one  of  the  judges  is  present,"  &c.,  omitting  the  usual  words 
named,  it  should  appear  that  at  least  a  "  upon  their  oath,"  the  presentment 
quorum  of  the  court  held  the  term,  upon  oaths  was  held  sufficiently  to 
The  State  u.  Fieeman,  15  Yt.  723.  appear.    Byam  v.  The  State,  17  Wis. 

Virginia,    If  tlie  caption  of  an  in-  145.    See  also  The  State  v.  Delue>  1 

dictment  sets  forth  the  county,  without  Chand.  166. 
entitling  it  of  the  court,  it  is  sufficient. 
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• 

that  they  were  then  and  there  sworn  and  charged,  and  for  what 
county  or  division.  And  it  must  appear  that  they  acted  under 
the  obligation  of  an  oath ;  and,  therefore,  the  caption  should 
not  only  allege  that  they  were  sworn,  but  also  that  they  made 
their  presentment  upon  oath ;  but  it  has  been  holden  in  some 
instances  that  the  words  ^present  upon  their  oath'  supply 
the  place  of  the  words  ^  sworn  and  charged ' ;  and  probably 
this  would  now  be  holden  sufficient  in  all  cases.  It  is  unneces- 
sary to  describe  them  as  probi  et  legates  homines j  for  this  is  a 
necessary  intendment  of  law."  ^  Upon  most  of  the  points  thus 
mentioned,  the*  American  practice  will  appear  in  the  notes  to 
the  last  section. 

§  667.  ConoitiBion.  —  On  the  whole  it  may  be  said,  in  con* 
elusion  of  this  sub-title,  that  the  caption  yaries  according  to  the 
State,  the  tribunal,  the  peculiar  statute  law,  and  the  views  of 
the  particular  judges  before  whom  the  question  may  come. 
The  practitioner  will  find,  in  this  chapter,  the  elements  which, 
in  connection  with  his  own  statutes  and  reports,  he  may  com- 
bine into  an  argument  to  supply  a  particular  want ;  but  the 
discussion  could  not  be  made  more  distinct,  unless  it  were  also 
made  to  mislead. 

in.  Same  Further  Views  concerning  the  Introductory  Part. 

§  668.  (General  Statement — We  have  already  seen  what  is 
the  distinction,  in  England,  and  in  a  part  of  our  States,  between 

^  1  stark.  Crim.  PL  2d  ed.  286,  287.  some  of  the  jurors  affirm,  instead  of 

See  also  Beg.  v.  Butterfleld,  2  Moody  being  sworn.    Commonweslth  i;.  Fish- 

&  R.  622;   Uex  v.  Yaws,  1  Mod.  24;  er,  7  Gray,  492.     By  the   caption  of 

Rex  v.  Waite,  4  Mod.  248 ;    Rex  v.  an  indictment,  it  appeared,  that, "  upon 

Roysted,  1  Keny.  256 ;   Aylett  v.  Rex,  the  oaths  of  twelve  jurors,  good,  &c.," 

8  Bro.  P.  C.  629,  6  A.  &  £.  247,  note ;  then  and  there  sworn  and  charged  to 

Rex  o.  Feamley,  1  Leach,  4th  ed.  425 ;  "inquire  for  our  said  lady  the  queen. 

Rex  V.  Davis,  1  Car.  &  P.  470 ;  Dakin's  &c.,"  it  was  presented  in  manner  and 

Case,  2  Saund.  290;  Rex  v.  Marsh,  6  form  following ;  that  is  to  say."    Then 

A.  ft  £.  286, 1  Nev.  ft  P.  187.    When  followed  the  indictment  thus :  "Middle- 

the  caption  states  the  court  to  have  sex.    The  jurors  o/'our  lady  the  queen, 

been  held  on  an  impossible  day,  it  is  upon  their  oath,  present,"  &c. :  —  Held, 

fatal.     Rex  i;.  Feamley,  1  T.  R.  816.  upon  error  brought  to  the  Exchequer 

If  one  of  the  grand  jurors  is  a  Quaker,  Chamber,  that  by  taking  the  caption 

the  indictment  should  commence,  **  The  with  the  indictment,  it  sufficiently  ap- 

jurors  for  our  lady  the  queen,  upon  peared  that  the  presentment  was  by 

their  oath  and  affirmation,  present,"  jurors  for  the  queen.    Broome  v.  Reg. 

&c.    Anonymous,  9  Car.  ft  P.  78.    And  12  Q.  B.  884. 
it  need  not  mention  the  reason  why 
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the  caption  and  the  commencement  of  the  indictment ;  and 
what  are  some  of  the  doctrines  of  the  courts  relating  to  the 
latter  as  well  as  to  the  former.  It  is  unfortunate  that,  in  some 
of  the  other  States,  these  two  distinct  portions  of  the  record 
should  appear  to  be  blended.  But,  in  reason,  does  the  indict- 
ment proper  include  the  commencement  ?  Suppose  the  grand 
jury  begin  by  saying,  that,  on  such  a  day,  Gteorge  Jones  did 
so  and  so,  and  then  cause  their  allegation  to  be  signed  by 
their  foreman,  surely,  when  the  indictment  is  returned  into 
court,  it,  in  connection  with  the  general  record  of  the  court, 
will  make  every  thing  appear  just  as  plainly  as  if  the  indictment 
were  prefixed  by  the  usual  commencement,  ^^  The  jurors,  <fec., 
on  their  oatii  present."  Now,  suppose  they  do  prefix  these 
words  of  commencement,  and  suppose  by  some  slip  they  are 
found  to  be  defective,  or  even  erroneous,  this  defective  or 
erroneous  matter  would  seem  in  reason  to  be  mere  surplusage, 
which,  being  supplied  or  corrected  by  the  record,  would  not 
hurt.  This  is  but  a  repetition  of  views  to  be  found  in  other 
parts  of  this  chapter ;  but  perhaps  this  form  of  the  statement 
of  them  will  render  them  more  clear. 


CHAPTER   XLin. 

THE  NAME  AND  ADDHION  OF  THE  DEFENDANT  AND  THE  NAMES 

OF  THIRD  PEBSONB. 

669, 670.  Introduction. 
671-674.  The  Doctrine  of  Additions. 
676-682.  Defendant's  Name  and  Description. 
688-689.  Generid  Views  of  tlie  Name. 

§669.  Opening  Statement — There  is,  to  be  found  in  the 
books,  a  vast  amount  of  old  law  relating  to  the  name  of  the 
defendant  and  the  addition  to  the  name.  But  the  legislation 
of  modem  times,  both  in  England  and  the  United  States,  has 
rendered  this  law,  in  the  main,  obsolete.  Yet  we  shall  be 
obliged,  in  this  chapter,  to  make  some  statements  concerning 
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the  old  law,  as  well  as  concerning  its  abolition,  and  the  modem 
law. 

§  670.  DiviflioQ  of  the  Subject. — We  shall  consider  I.  The 
Doctrine  of  Additions ;  II.  How,  in  the  Modem  Law,  the 
Defendant  is  to  be  named  and  described ;  III.  Some  General 
Views  relating  to  the  Name  in  Pleading. 

I.   The  Doctrine  of  Additions. 
§  671.  Ho'w,  under  the  Ancient  Common  JjA'w,  —  ^^  At  common 

law,"  says  Starkie,^  '^  it  seems  to  have  been  sufficient  to  describe 
the  defendant  by  his  Christian  and  surname,  imless  he  was 
of  the  degree  of  a  knight  or  some  higher  dignity,  in  which  case 
the  name  of  the  dignity  '^  was  required  to  the  name  of  baptism 
and  surname,^  or,  in  case  of  nobility,  to  supply  the  place  of  the 
surname."  But  we  in  this  country  have  no  concern  with  these 
exceptions,  since  we  do  not  have  the  dignities  to  which  they 
relate.  We  have,  however,  officers  of  the  law ;  and  so  -Starkie 
proceeds:  ^^If  h6  were  indicted  in  respect  of  his  office,^  an 
addition  of  his  office  was  necessary." 

§672.  statute  of  Additiona.  —  In  England,  in  1418,  long 
before  the  settlement  of  this  country,  the  following  Statute  of 
Additions  (1  Hen.  5,  c.  5)  was  passed :  ^^  In  every  original 
writ  of  actions  personals,  appeals,  and  indictments,  and  in  which 
the  exigent  shall  be  awarded,  in  the  names  of  the  defendants 
in  such  writs  original,  appeals,  and  indictments  additions  shall 
be  made  of  their  estate  or  degree  or  mystery,  and  of  the  towns 
or  hamlets  or  places  and  counties  of  which  they  were  or  be,  or 
in  which  they  be  or  were  conversant ;  and,  if  by  process  upon 
the  said  original  writs,  appeals,  or  indictments,  in  which  the 
said  additions  be  omitted,  any  utlagaries  be  pronounced,  that 
they  be  void,  frustrate,  and  holden  for  none ;  and  that,  before 
the  utlagaries  pronounced,  the  said  writs  and  indictments  shall 
be  abated  by  the  exception  of  the  party,  where  in  the  same  the 
said  additions  be  omitted.    Provided,"  <&c.,  —  the  proviso  hav- 


1  1  stark.  Ciim.  PI.  2d  ed.  45.  '  2  Inst.  665,  666. 

a  11  H.  4,  40 ;  Com.  Dig.  Ind.  G.  1 ;       *  Com,  Dig.  Ind.  G.  1. 
2  Inst.  665,  666;  10  £.  4,  16;  11  H. 
6,11. 
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ing  plainly  no  application  to  the  law  of  our  own  country  at  the 
present  time. 

§  673.  To  "What  CaBOB  tliiB  Statute  ai>plioable  —  "Whether  of 
Force  in  thia  Coimtry  —  Exigent  —  Outlawry.  —  The  reader  ob- 
serves, that,  by  the  terms  of  this  statute,  its  provisions  extend 
only  to  cases  ^^  in  which  the  exigent  shall  be  awarded."  ^  The 
exigent  was  the  first  process  in  outlawry,  to  be  issued  when  the 
defendant  was  not  found,  or  did  not  give  himself  up ;  and  upon 
it  certain  forfeitures,  as  well  as  outlawry,  followed.^  But  we 
have  seen,^  that  outlawry  and  these  forfeitures  are  at  present 
unknown  in  the  United  States.  There  is  therefore  no  scope, 
with  us,  for  the  operation  of  this  statute.^ 

§  674.  Continued — Whether  the  Addition  necessary. — Yet  it  is 
plain  that  this  view  of  the  Statute  of  Additions  has  not  always 
been  present  in  the  minds  of  our  judges  and  practitioners. 
Consequently  this  statute  seems  to  have  been  regarded  as  of 
force  in   Maryland^  and   Pennsylvania.^    And  it  has  been 


1  This  Tiew  of  the  statute  rests  as  the  indictment  need  not  give  the  addi- 
well  in  adjudication  as  in  its  plain  tion  of  the  defendant.  The  exigent, 
terms.  Thus  in  Lord  Dacre's  Case,  being  a  step  in  the  proceedings  of  out- 
do. Eliz.  148,  "he  was  indicted  for  lawry,  is  unknown  to  our  law.  It  is 
encroaching  upon  the  highway ;  and  therefore  evident,  that  the  statute  of 
exception  taken  because  it  was  not  ex-  additions,  from  its  own  terms,  is  not 
pressed  of  what  place  he  was.  Sed  applicable  to  prosecutions  in  this  State ; 
non  allocatur,  for  the  process  of  out-  and  it  is  equally  clear,  that  the  com- 
lawry  lieth  not  against  him,  but  dis-  mon  law  does  not  require  the  defendant 
tress."  to  be  described  by  his  addition  in  our 

^  Jacob  Law  Diet.  tit.  Exigent.  indictments."    The  State  v.  McDowell, 

»  Crim.  Law,  I.  §  788-741.            *  6  Blackf.  49. 

^  In  an  Indiana  case,  where  the  court  ^  EUty  Rep.  Statutes,  226,  where  the 
held  it  to  be  unnecessary  in  an  indict-  case  of  The  State  v.  Hughes  is  men- 
ment  to  add  to  the  name  of  the  defend-  tioned ;  Hughes  was  indicted  for  an 
ant  his  degree  or  mystery,  and  the  place  assault  without  an  addition  to  his 
of  his  residence,  Dewey,  J.  observed :  name ;  and  his  plea  in  abatement, 
**  By  the  common  law,  no  addition  was  setting  out  this  defect,  was  held  to  be 
required  in  indictments  against  persons  good.  Says  Kilty  :  "  A  reference  was 
under  the  degree  of  a  knight.  The  made  by  one  of  the  judges  to  several 
statute  of  additions,  1  Hen.  6,  c.  6,  acts  of  Assembly,  in  which  the  process 
enacts,  that  defendants  shall  be  de-  of  outlawry  was  mentioned."  I  pre- 
scribed by  adding  to  their  names  their  sume  this  is  the  same  case  which  is 
estate,  degree,  or  mystery,  and  place  reported.  The  State  v.  Hughes,  2  Har. 
of  residence,  in  all  cases  in  which  the  &  McH.  479,  though  the  latter  report  ia 
exigent  shall  be  awarded.  It  has  been  less  satisfactory  than  Kilty's, 
held,  in  the  construction  of  this  stat-  *  Report  of  Judges,  8  Binn.  699, 
ute,  that,  in  prosecutions  which  cannot  615. 
be  attended  by  the  process  of  outlawry, 
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adjudged  to  be  a  part  of  the  common  law  of  New  Hampshire.^ 
On  the  other  hand,  it  has  been  held  not  to  be  of  force  in 
Indiana.^  Likewise  the  indictment  has  been  adjudged  ill  in 
Virginia,  by  reason  of  the  addition  to  the  name  of  the  defend- 
ant  being  wrong.^  It  has  been  adjudged  not  ill,  for  causes  of 
this  sort,  in  North  Carolina,^  Alabama,^  and  Georgia.^  Some 
of  the  decisions  here  referred  to  were  founded  on  statutes  of 
the  State;  and  it  is  believed,  that,  at  the  present  time,  in 
consequence  of  express  statutory  provisions,  or  of  judicial 
interpretations  of  common-law  doctrines,  the  indictment,  in 
nearly  or  quite  every  one  of  our  States,  is  good  though  it  omits 
to  give  the  residence  of  the  defendant,  and  makes  no  mention 
of  his  degree  or  mystery. 

II.  How^  in  the  Modem  Law^  the  Defendant  is  to  he  named  and 

described. 

§675.  Modem  Statates.  —  The  inquiry,  suggested  by  this 
sub-title,  was  answered  in  part  in  the  last  section.  In  England, 
in  1826,  the  old  law  was  modified  by  Stat.  7  Geo.  4,  c.  64,  §  19, 
which  provided,  ^^  that  no  indictment  or  information  shall  be 
abated  by  reason  of  any  dilatory  plea  of  misnomer,  or  want  of 
addition,  or  of  wrong  addition,  of  the  party  offering  such  plea, 
if  the  court  shall  be  satisfied  by  affidavit  or  otherwise  of  the 
truth  of  such  plea ;  but  in  such  case  the  court  shall  forthwith 
cause  the  indictment  or  information  to  be  amended  according 
to  the  truth,  and  shall  call  upon^iuch  party  to  plead  thereto, 
and  shall  proceed  as  if  no  such  dilatory  plea  had  been  pleaded." 
Other  enactments  followed  in  England;  for  instance, in  1851, 
Stat.  14  &  15  Yict.  c.  100,  §  1,  provided  for  amendments  in 
the  body  of  the  indictment  to  prevent  an  acquittal  by  reason  of 
a  variance  between  the  names  mentioned  and  the  proof,  when 
the  defendant  would  not  be  thereby  prejudiced  as  to  any  sub- 
stantial rights  of  defence.^ 

1  The  State  v.  Moore,  14  N.  R  451.  «  Morgan  v.  The  State,  19  Ala.  656. 

3  The  State  v,  McDowell,  supra.  •  StudstiU  t;.  The  State,  7  6a.  2. 

s  Commonwealth   o.    Clark,  2  Va.  As  to  Maine,  see  The  State  v.  Nelson, 

Caa.  401.  29  Maine,  829. 

*  The  State  v.  Newmans,  2  Car.  Law  '^  See    Greayea    Lord    Campbell's 

Bepos.  74.  Acts,  1  et  seq. 
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§  676.  The  Older  Law,  in  Bngland  —  Refusing  to  difloloee  Name 

—  Unknown. — Let  US,  however,  look  here  a  little  at  the  doc- 
trines of  our  unwritten  law.  In  1822,  in  England,  before  the 
above  recited  statute  of  Geo.  4  was  passed,  an  unknown  person 
was  arrested  for  an  offence,  and,  says  the  report,  '^  he  refused 
to  declare  his  name  before  the  magistrate,  and  the  prosecutors, 
not  being  able  to  discover  his  name,  indicted  him  as  a  man 
whose  name  was  unknown  to  the  jurors.  When  called  to  the 
bar,  the  indictment  was  read  to  him,  and  he  then  refused  to 
plead,  and  was  remanded."  Various  other  steps  were  taken, 
and  intricacies  occurred,  when,  ^'  as  this  case  appeared  to  be 
without  a  precedent,  and  might  materially  affect  the  adminis- 
tration of  justice,  the  learned  recorder  requested  the  opinion 
of  the  judges  upon  the  following  points :  first,  whether  the 
prisoner  could  be  admitted  to  put  a  plea  on  the  record  without 
a  name ;  secondly,  whether  such  a  plea  should  be  treated  as  a 
mere  nullity,  and  the  prisoner  be  remanded  from  time  to  time, 
as  in  contempt  for  not  pleading ;  thirdly,  whether  the  refusal 
to  plead  by  name  would  entitle  the  court  to  enter  up  judgment 
by  default ;  and,  fourthly,  whether,  in  case  the  prisoner  should 
ultimately  plead  by  name,  the  court  could  proceed  to  try  him 
upon  this  indictment,  or  should  quash  the  indictment  as  defec- 
tive, and  direct  a  fresh  indictment  to  be  preferred  against  him 
by  the  name  by  which  he  might  plead."  When  this  matter 
came  before  the  judges,  some  of  them,  "  before  it  was  discussed, 
suggested  that  the  prisoner  might  be  indicted  as  a  person 
whose  name  was  unknown,  but  who  was  penonally  broiight 
before  the  jurors  by  the  keeper  of  the  prison.  An  indictment," 
continues  the  report,  ''  was  preferred  accordingly,  and  the 
prisoner  was  convicted."  ^ 

§  677.  The  Purpose  of  a  Name  —  How  Defendant  takes  Advan- 
tage of  Mistake — How  Third  Person.  —  This  case  suggests  for 

what  object  a  name  is  required ;  namely,  to  identify  the  person. 
Now,  when  a  name  is  used,  it  must  be  the  true  name,  or  the 
person  is  not  identified.  This  proposition  extends,  not  merely 
to  the  identification  of  the  defendant,  but  to  that  also  of  any 
other  person  mentioned.  When  the  defendant  is  not  correctly 
named,  he  must  take  advantage  of  the  error  by  plea  in  abate- 

A  Rez  ». 1  R»iw-  &  %•  489. 
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ment,  and,  in  the  plea,  state  what  his  true  name  is ;  for,  if  he 
does  not  do  this,  he  will  be  conclusively  holden  to  be  the  person 
in  the  indictment  mentioned,  whatever  may  be  the  real  fact.^ 
But  when  the  mistake  is  in  the  name  of  some  third  person 
mentioned  in  a  material  allegation  of  the  indictment,  the  error 
becomes  fatal  at  the  trial,  by  creating  a  varicmce  between  the 
allegation  and  the  proof.^ 

§  678.  Name  of  Defendant  unkno^vu,  continued. —  We  saw,  in 

a  previous  chapter,^  by  what  devices,  in  some  of  the  States,  a 
misapprehension  or  want  of  knowledge  of  the  name  of  the 
defendant  has  been  provided  against  in  statutes,  and  we  saw 
that  these  statutes  have  been  adjudged  to  be  constitutional.  In 
Iowa,  a  statute  provides,  that,  if  the  name  of  the  defendant^ 
*'  cannot  be  discovered,"  he  may  be  "  described  by  a  fictitious 
name,  with  the  statement  that  his  real  name  is  unknown." 
Thereupon,  when  an  indictment  described  the  defendant  as 
^^  a  man  in  Turner  Hall,  whose  name  to  the  grand  jurors  is 
unknown,"  it  was  held,  that  it  did  not  meet  the  requirements  of 
the  statute.^  In  Indiana,  one  was  indicted  as  "  a  man  calling 
himself  L.  J.  Jones,  whose  given  name  is  to  the  grand  jurors 
unknown,"  and  this  was  held  to  be  sufiUcient.^  In  Alabama, 
^^  under  §  3505  of  the  Code,  an  indictment  cannot  be  held  bad 
for  the  mere  omission  of  the  Christian  name  of  the  defendant, 
if  it  contains  an  allegation  that  his  Christian  name  is  unknown 
to  the  jury,  and  if  it  is  in  all  other  respects  unobjectionable."  ^ 

§  679.  Continued — Description — "Warrant  for  Arrest  —  Con- 

BtitutionaL  —  The  doctrine  of  necessity,  already  discussed,^  lies 
at  the  foundation  of  the  rules  relating  to  the  allegation  where 
the  defendant's  name  is  unknown.  The  method  by  which  the 
difficulty  was  got  over  in  the  English  case  before  referred  to® 
was  well  adapted  to  the  circumstances  of  that  particular  case, 

.1  2  Hale  P.  C.  288 ;  1  Chit.  Crim.       «  i  Chit.  Crim.  Law,  216. 
Law,  202;   The   State  v,  Duestoe,  1        ^  Ante,  §  97,  98. 
Bay,  377  ;  Commonwealth  t;.  Dedham,       *  Geiger  v.  The  State,  5  Iowa,  484. 
16  Mass.  141,  146;  Thompson  v.  £1-       ^  Jones  v.  The  State,  11  Ind.  857. 

liott,  5  Misso.  118 ;  Salisbury  v.  Gillett,  See  Gardner  v.  The  State,  4  Ind.  682. 
2  Scam.  290 ;  Lynes  v.  The  State,  5       ^  Rice,  C.  J.  in  Skinner  v.  The  State, 

Fort,  236 ;  Carpenter  v.  The  State,  8  80  Ala.  524,  525. 
Misso.  291 ;  Commonwealth  v.  Lewis,       7  Ante,  §  498  et  seq. 
1  Met.  151 ;  Christian  Society  v.  Ma-       ^  Ante,  §  676. 
comber,  8  Met.  285. 
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but  it  is  evident  that  it  could  not  be  made  available  in  exact 
form  in  a  warrant  for  arrest.  Where,  in  Massachusetts,  such 
a  warrant  was  issued,  and  it  described  the  defendant  as  '^  John 
Doe  or  Richard  Roe,  whose  other  or  true  name  is  to  your 
complainant  unknown;"  and  it  contained  no  other  descrip- 
tion of  the  person,  but  it  was  attached  to  the  complaint  setting 
out  the  alleged  offence ;  it  was  held  to  be  insufficient.  Said 
the  learned  judge :  "  It  did  not  contain  the  name  of  the  defend- 
ant, nor  any  description  or  designation  by  which  he  could  be 
known  and  identified  as  the  person  against  whom  it  was  issued. 
It  was  in  effect  a  general  warrant,  upon  which  any  otiier  indi- 
vidual might  as  well  have  been  arrested,  as  being  included  in 
the  description,  as  the  defendant  himself.  Such  a  warrant  was 
contrary  to  elementary  principles,  and  in  direct  violation  of  the 
constitutional  right  of  the  citizen,  as  set  forth  in  the  Declaration 
of  Rights,  art.  14,  which  declares  that  every  subject  has  a  right 
to  be  secure  from  all  unreasonable  searches  and  seizures  of  his 
person,  and  that  all  warrants,  therefore,  are  contrary  to  this 
right,  if  the  order  in  the  warrant  to  a  civil  officer  to  arrest  one 
or  more  suspected  persons  or  to  seize  their  property  be  not  ac- 
companied with  a  special  designation  of  the  persons  or  objects 
of  search,  arrest,  or  seizure.  This  is  in  fact  only  a  declaration 
of  an  ancient  common-law  right.  It  was  always  necessary  to 
express  the  name  or  give  some  description  of  a  party  to  be 
arrested  on  a  warrant ;  and,  if  one  was  granted  with  the  name 
in  blank,  and  without  any  other  designation  of  the  person  to 
be  arrested,  it  was  void."  ^ 

§  680.  The  Restdt. — The  conclusion  from  all  this  seems  to 
be,  that,  both  at  the  common  law  and  in  conformity  with  our 
constitutional  guaranties,  proceedings  may  be  instituted  and 
carried  on  against  an  offender  whose  name  cannot  be  ascer- 
tained ;  but,  in  such  a  case,  such  a  description  of  him  must  be 
given  as  will  point  to  his  identity,  while  yet  there  is  no  exact 
form  of  the  description  required.  It  must  be  suggested  by  the 
particular  circumstances ;  and,  of  course,  it  must  conform 
also  to  any  statutory  provisions  which  may  exist  in  the  indi- 

1  Commonwealth  v.  Grotty,  10  Allen,  Foster,  812 ;  7  Dane  Abr.  248 ;  1  Chit. 
408, 404,  opinion  hy  Bigelow,  G.  J.  re-  Grim.  Law,  89 ;  Mead  v.  Haws,  7  Cow. 
ferting  to  1  Hale  P.  G.  677 ;  2  lb.  119 ;    982. 
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vidual  State.  The  fact  that  the  name  is  unknown  must,  of 
course,  be  stated  as  an  excuse  for  not  inserting  it ;  and,  if  an 
indictment  neither  names  the  defendant  nor  avers  that  his  name 
is  unknown,  it  is  bad.^ 

§  681.  Alias  DiotuB. — When  the  pleader  is  uncertain  by 
which  one  of  two  or  more  names  the  defendant  is  properly  to 
be  designated,  he  employs  what  is  called  an  alias  dictusy  using 
both  or  all  the  names.^  And  it  appears,  that,  if  any  one  of 
the  names  thus  laid  is  the  true  one,  the  indictment  cannot  be 
abated.^  But  for  the  reason  that  a  person  cannot  have  two 
Christian  names,^  an  indictment  against  Elizabeth  Newman, 
alias  Judith  Hancock,  was  quashed.^  Also  because,  in  Eng- 
land, at  the  time  the  decision  was  rendered,  an  addition  was^ 
necessary,^  the  following  indictment  was  quashed :  '^  that  James 
George  Harrold,  otherwise  Semple,  otherwise  Kennedy,  laborer," 
&c. ;  ^  the  word  '^  laborer,"  which  is  the  addition,  in  this  case 
referring  only  to  Kennedy,  and  not  to  Semple  or  to  Harrold.® 
The  reader,  consulting  his  statutes,  and  looking  at  the  foregoing 
sections  of  this  chapter,  will  judge  how  far  these  authorities 
are  applicable  in  his  own  State. 

§  682.  Corporations.  —  Obviously  an  indictment  against  a 
corporation  properly  uses,  to  describe  the  defendant,  the  cor- 
porate name.  For  this  purpose,  the  words  "  The  Vermont 
Central  Railroad  Company,  a  corporation  existing  under  and  by 
force  of  the  laws  of  this  State,  duly  organized  and  doing  busi- 

1  Ante,   §    676 ;    CampbeU  v.  The  *  Post,  §  688. 

State,  10  Ind.  420 ;  The  State  v.  Hand,  &  Rex  v.  Newman,  1  Ld.  Rajm.  562. 

1  Eng.  166.    An  indictment  charging  ^  See  ante,  §  672-674. 

that  the  defendant  "  killed But-  t  Rex  v.  Semple,  1  Leach,  4th  ed. 

ler,  whose  Christian  name  is  to  the  420 ;  s.  p.  Fusse's  Case,  Cro.  Eliz.  688. 

grand   jury   unknown,"  is    sufficient.  ^  2  Hale  P.  C.  177.    Lord  Hale  in 

Bryant  v.  The  State,  86  Ala.  270.  this  place  says:    « Regularly  the  ad-- 

^  The  form  is  as  follows :  —  dition  refers  to  the  last  antecedent ; 

That  John  Richardson,  of,  &c.,  laborer,  ^^^*  «Pon  the  same  reason  it  is,  if  the 

otherwise  called  John  Baldwin,  of,  &c.,  indictment  runs  Sibilla  B.  nuper  de  C, 

Esquire.    See  2  Chit  Crim.  Law,  2.  ^^or  Johannis  B.  nuper  de  C,  spinster 

'  Chitty  states  the  doctrine  thus :  [it  will  be  insufficient] ;  because  spin- 

"If  a  defendant  be  indicted  with  an  ster  is  an  addition  applicable  to  the 

alias  dictus,  he  cannot  plead  in  abate-  husband,  as  well  as  to  the  wife.    But 

ment  that  he  was  not  known  by  such  an  Indictment  of  John  B.  t7ir  Emelin 

name ;   but,  if  he  do,  the  prosecutor  B.,  nuper  de  C,  yeoman,  is  good ;  be- 

must  demur,  and  not  move  to  quash  cause  yeoman  is  not  applicable  to  a 

the  plea.*'    1  Chit.  Crim.  Law,  446.  woman,  but  to  a  man." 
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ness/'  were  held,  in  Vermont,  to  be  sufficient.^  And  in 
Massachtisetts,  the  words,  "  The  town  of  Dedham,  in  said 
county  of  Norfolk,"  instead  of  "  the  inhabitants  of  the  town," 
Ac,  were  held  to  be  well  enough.^  When,  pending  an  indict- 
ment against  a  town,  the  name  of  the  town  was  changed  by  act 
of  the  legislature,  the  court  refused  to  quash  the  indictment 
for  that  cause.  It  was  deemed  that  the  case  could  properly 
go  on  to  judgment  and  sentence  in  the  old  name.^  Says 
Starkie :  ^^  In  some  instances  an  indictment  at  common  law  is 
good  without  naming  any  person  certain,  as  if  it  state  a  high- 
way to  be  out  of  repair  through  the  default  of  the  inhabitants, 
without  naming  them  " ;  ^  but  this  refers  to  the  case  of  an 
indictment  against  a  parish  or  town,  which  undoubtedly  must 
be  named.^ 

in.    Some   General  Views  relating'  to  the  Name  in  Pleading. 
§  683.  Christian  Name  —  Middle  Name. —  According  to  some 

old  cases,  a  person  can  have  but  one  Christian  name,  or,  if  he 
has  more,  the  law  regards  but  one.^  So  it  seems ;  and,  in  the 
United  States,  this  absurd  doctrine  of  the  English  law  has  been 
foUowedj  to  a  greater  or  less  extent.  Therefore,  according  to 
some  cases,  the  insertion  or  omission  of  a  middle  name  is  im- 
material, and  it  may  be  disregarded.*^  But  other  cases  hold, 
that,  though  the  middle  name  need  not  be  inserted,  yet,  if  it  is 
attempted  to  be,  and  the  wrong  middle  name  or  middle  initial 
is  given,  the  defect  will  be  fatal.^  The  middle  initial  or  middle 
name  is  not  deemed  to  be  any  part  of  either  the  Christian  or 
surname ;  ^  therefore,  where  the  indictment  named  the  defend- 

1  The  State  v.  Yermont  Central  Rail-  <  1  Stark.  Crim.  PI.  2d  ed.  47. 

road,  28  Vt  688.  «  2  Hawk.  P.  C.  c.  26,  §  68;  1  Chit, 

>  Commonwealth    t;.    Dedham,    16  Crim.  Law,  208. 

Mass.  14J,  147.    Where,  in  South  Car-  *  Rex  v.  Newman,  1  Ld.  Raym.  662 ; 

olina^,  one  was  indicted  for  counterfeit-  And  see  Co.  Lit.  8  a ;  1  Stark.  Crim. 

ing  a  bill  on  a  bank  incorporated  by  PL  2d  ed.  46. 

the  name  of  the  "President  and  Di-  7  Edmundson  v.  The  State,  17  Ala. 

rectors  of  the  Bank  of  South  Carolina,"  179 ;  The  State  v.  Smith,  7  Eng.  622; 

but  the  bill  produced  at  the  trial  was  of  Erskine  v.  Davis,  26  111.  261 ;  Hart  v. 

the  "  Bank  of  South  Carolina,"  the  evi-  Lindsey,  17  N.  H.  286. 

dence  was  held  not  to  support  the  in-  ^  Price  v.  The  State,  19  Ohio,  428 ; 

dictment.  The  State  v.  Waters,  8  Brer.  The  State  v.  Hughes,  1  Swan,  Tenn. 

607,  2  Tread.  669.  261. 

'  Commonwealth  v,  Phillipsburg,  10  ^  The  State  o.  Manning,  14  Texas, 

Mass.  78.  402 ;  People  v.  Cook,  14  Barb.  269. 
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ant  as  William  Martin,  and  on  a  plea  in  abatement  the  true 
name  was  shown  to  be  John  William  Martin,  the  objection  was 
allowed  to  prevail.  Said  McBride,  J. :  ^'  It  has  been  held,  and 
we  think  correctly,  that  the  middle  name  of  an  individual 
forms  no  part  of  the  Christian  name.  If  this  be  correct,  then 
the  indictment  cannot  be  sustained,  as  it  only  sets  out  the 
middle  name,  and  does  not  give  the  Christian  name  at  all."  ^ 
Again,  an  indictment  for  polygamy  charged  the  second  mar- 
riage to  have  been  with  one  Jane  Jaco,  while  the  proof  showed 
her  name  to  be  Jane  Frances  Jaco.  And  it  was  held  that  this 
was  not  a  fatal  variance.^  The  thoughtful  reader  has  already 
considered  within  himself,  that,  under  the  circumstances  of 
the  present  times  and  in  this  country,  these  several  distinctions 
are  without  foundation  in  legal  principle.  The  object  of  using 
a  name  is  to  designate  the  person ;  but,  with  us,  at  this  day, 
the  middle  name  or  middle  initial  is  almost  always  important, 
and  is  as  well  understood  in  the  community  as  any  other  part 
of  the  name.  Many  men  ordinarily  write  their  middle  names 
in  full,  and  are  familiarly  called  by  those  names,  while  the  first 
name  is  designated  only  by  the  initial  letter.^    Yet  if  we  are 

^  The  State  v.  Martin,  10  Misso.  891.  part  of  his  name  as  John.    If  he  was 

3  The  State  v.  Williams,  20  Iowa,  98.  familiarly  called  John,  without  the  Wil- 

'  It  seems  to  me,  that  Walden  v.  Hoi-  liam,  and  was  known  by  the  name  of 

man,  6  Mod.  115,  s.  c.  Holman  v.  Wal-  John  as  well  as  by  the  name  of  John 

den,  1  Salk.  6,  is  a  case  by  no  means  William,  then  it  should  be  deemed  snf- 

modem,  almost  sustaining  the  point  ficient  to  describe  him  in  the  indictment 

that  a  man  may  hare  two  Christian  either  way.    And  see  Rex  v.  Brinklett, 

names.    Said  "  Holt,  C.  J.  and  the  rest    8  Car.  &  P.  416 ;  Rex  v. ,  6  Car. 

of  the  court,"  according  to  the  report  in  &  F.  406;  Rex  v.  Berriman,  5  Car.  & 
Modem :  "  Nor  is  it  true  that  one  bap-  P.  601.  In  accordance  with  this  view, 
tized  by  the  name  of  John,  cannot  be  where,  in  a  Massachusetts  case,  the  de- 
known  by  another  name.  Sir  Francis  fendant  was  indicted  by  the  name  of 
Qawdy  acquired  a  new  name  by  his  con-  Thomas  Perkins,  and  he  pleaded  in 
flrmation,  without,  as  Holt,  C.  J.  said,  abatement  that  his  name  was  Thomaa 
losing  his  Christian  name ;  at  least,  he  Hopkins  Perkins,  to  which  plea  the 
said,  he  was  not  satisfied  tliat  his  name  attorney  for  the  Commonwealth  de- 
of  baptism  did  cease  upon  his  taking  murred,  the  court  held  that  the  objec- 
a  new  name  of  confirmation,  as  Powell,  tion  was  well  taken,  and  the  demurrer 
J.  would  have  it."  See  also  Weleker  v.  could  not  be  sustained.  "  The  indict- 
Le  Pelletier,  1  Camp.  479.  When,  with  ment,"  said  the  court,  "  must  give  the 
us,  a  child  is  named  in  his  infancy  John  defendant  his  right  Christian  name." 
William,  for  instance,  and  he  is  always  Commonwealth  v.  Perkins,  1  Pick.  888. 
afterward  known  as  John  William,  Likewise,  in  the  same  State,  it  was 
with  the  addition  of  his  father's  sur-  held  that  Charles  Jones  Hall  was  not 
name,  it  is  but  matter  of  common  sense  properly  enrolled  in  the  militia  under 
to  say,  that  William  is  just  as  much  a  the  name  of  Charles  Hall.    Said  Mor- 
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to  adhere  in  any  measure  to  the  old  law  on  this  subject,  we 
may  well  disregard  the  middle  name  in  the  proof,  where  none 
is  alleged  in  the  indictment. 

§  684.  Difltinotion  between  Ghriatlan  Name  and  Surname. — 

Says  Starkie :  ^^  According  to  some  authorities,  the  defendant 
was  bound  to  answer  to  an  indictment  for  felony,  though  his 
name  of  baptism  was  mistaken.  According  to  others,  no  ad- 
yantage  could  be  taken  of  a  mistake  in  the  surname,  though 
there  might  be  a  mistake  in  the  Christian  name.  But  Lord 
Hale  was  of  opinion,  that  it  was  safest  to  allow  a  plea  of  mis- 
nomer of  either  Christian  name  or  surname."  ^  But,  said  Bay, 
J.  in  a  South  Carolina  case, ''  the  distinction  between  Chris- 
tian and  surnames,  though  supported  by  authorities,  seems  to 
the  court  to  be  unsupported  by  reason."  Therefore  it  was 
held  that  a  plea  of  misnomer  of  either  name  was  good  ;  ^  and 
this  is  believed  to  be  everywhere  the  American  doctrine.^ 

§  685.  initiaia. —  Where  one  who  habitually  uses  initials  for 
his  Christian  name,  4s  so  indicted,  and  the  fact  whether  he  be 
so  known  is  put  in  issue,  and  he  is  convicted,  the  court  will 
not  interpose.  So  it  has  been  held  in  South  Carolina ;  ^  and, 
in  Ohio,  it  was  very  properly  decided  that  such  an  indictment 
was  good  after  verdict ;  ^  but  the  court  added,  that  '^-a  plea  in 
abatement  would  have  been  fatal  to  it."  ®  In  New  Hampshire 
it  was  held,  that,  where  surnames  with  a  prefix  to  them  are 
ordinarily  written  with  an  abbreviation,  the  names  thus  written 
in  an  indictment  are  sufficient.  It  was  observed :  ^^  The  ab- 
breviation complained  of  in  the  indictment  is  the  writing  of  the 
original  name  of  the  former  wife  as  McKime;  but  this  has  be- 
come the  more  ordinary  spelling,  or  at  least  writing,  of  names 
with  such  a  prefix,  and  custom  must  govern  in  this  respect."  ^ 


ton,  J. :  "  Charies  Jones  is  the  respon-       ^  The  State  v.  Lorey,  2  Brev.  896. 
dent's  Christian  name.     It  needs  no       *  The  State  v.  Hand,  1  Eng.  166; 

argument  to  prove,  that  Charles  and  People  v.  Kelly,  6  Cal.  210;  Gabe  v, 

Charles   Jones  are  dtflerent  names."  The  State,  1  Eng.  640. 
Commonwealth  v.  Hall,  8  Pick.  262,       «  City  Council  v.  King,  4  McCord, 

268.    And  see  The  State  v.  Homer,  40  487. 
Maine,  488 ;  Hayney  t;.  The  State,  6       <  See  ante,  §  677. 
Pike,  72 ;  The  State  v.  Dudley,  7  Wis.       «  Smith  v.  The  State,  8  Ohio,  294. 
664.     But  see  The  State  r.  Houser,       ?  The  State  v.  Eean,  10  N.  H.  847, 

Bosfaee,  410  861. 
1  1  Stark.  Crim.  PI.  2d  ed.  46,  46. 
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And  various  other  points  have  been  adjudged  ;  the  tendency  of 
which  is  to  accept  the  initials  by  which  a  man  is  commonly 
known  as  adequate  substitutes  for  the  full  Christian  name.^ 

§  686.  True    Name  —  Commonly    Known  —  Bastard.  —  The 

name  by  which  the  prisoner  is  described  need  not  necessarily 
be  his  name  of  baptism ;  if  he  has  assumed  it,  and  become 
known  by  it,  that  is  sufficient.^  Still  he  may  be  equally  well 
described  by  what  may  be  termed,  in  contrast,  his  right  name.^ 
If  one  is  known  by  two  names,  and  as  well  by  the  one  as  by 
the  other,  he  may  be  designated  by  either.^  A  bastard  does 
not  as  of  course  bear  his  mother's  surname ;  in  pleading,  it 
is  to  be  applied  to  him  only  after  he  has  acquired  it  by 
reputation.^ 

§  687.  Jmiior.  —  The  word  "  junior  "  is  no  part  of  a  person's 
name ;  ®  and  it  seems  not  to  be  material  that  it  is  altogether 
omitted,  in  cases  where  usage  would  render  its  insertion  justi- 
fiable ; '  or  that  it  is  inserted,  in  'describing  a  person  who  is 
not  known  as  the  younger.^ 

^  Thus,  it  18  no  ground  of  arresting  >  Rex  v.  Williams,  7  Car.  &  P.  298. 
judgment  on  a  complaint  to  a  justice  of  ^  Bell  v.  The  State,  26  Texas,  574; 
the  peace,  that  the  whole  of  his  name  The  State  v.  Libbj,  44  Maine,  469. 
except  the  surname  is  expressed  both  ^  Rex  v.  Clark,  Buss.  &  By.  85S. 
in  the  caption  and  the  jurat  by  initial  And  see  1  Buss.  Crimes,  Grea.  ed.  656 ; 
letters.  Commonwealth  v.  Melling,  14  Rex  v.  Smith,  6  Car.  &  P.  151, 1  Moody, 
Gray,  888.  An  indictment  sufficiently  402.  An  illegitimate  child,  six  weeks 
describes  the  injured  person  if  it  sets  old,  was  baptized  on  a  Sunday ;  and 
out  that  *'  the  defendants  feloniously  from  that  day  to  the  following  Tuesday 
did  make  an  assault  upon  the  person  was  called  by  its  name  of  baptism  and 
of  one  J.  W.  Jones,  and  him,  the  its  mother's  surname.  This  was  held  to 
said  John  W.  Jones,  in  fear  and  dan-  be  sufficient  evidence  to  warrant  the 
ger  did  put "  and  afterward  refers  jury  in  finding,  that  the  deceased  was 
to  him  as  the  said  John  W.  Jones,  properly  described  by  those  names  in 
The  State  v.  Wall,  89  Misso.  582.  A  an  indictment  for  murder.  Reg.  v. 
consonant  may  be  presumed  to  be  an  Evans,  8  Car.  &  P.  765. 
entire  Christian  name  as  well  as  a  ^  Cobb  v.  Lucas,  15  Pick.  1,  7  ;  Kin- 
vowel.  Tweedy  v.  Jarvis,  27  Conn,  caid  v.  Howe,  10  Mass.  208,  205 ;  Com- 
42.  A  jurat  is  good  where  only  the  ini-  mon wealth  v.  Perkins,  1  Pick.  888 ; 
tials  of  the  officer  taking  it  are  given.  People  v.  Collins,  7  Johns.  549 ;  Brain- 
Bice  v.  People,  15  Mich.  9.  The  initials  ard  v.  Stilphin,  6  Yt.  9;  People  v. 
of  the  foreman's  Christian  name,  with  Cook,  14  Barb.  259;  The  SUte  o. 
his  surname  in  full,  are  a  sufficient  sig-  Weare,  88  N.  H.  814 ;  Commonwealth 
nature  to  an  indictment.  Easterling  v.  v,  Beckley,  8  Met.  880. 
The  State,  85  Missis.  210 ;  Wassels  t;.  ?  Jackson  r.  Prevost,  2  Caines,  164. 
Tlie  State,  26  Ind.  80 ;  Anderson  v.  The  ^  Commonwealth  r.  Perkins,  1  Pick. 
State,  26  Ind.  89.  888. 

3  Rex  i;.  Norton,  Boss.  &  By.  510. 
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§  688.  Orthography  —  Same  Sotma  —  The  law  does  not  take 
notice  of  orthography ;  ^  therefore,  if  a  name  is  misspelled,^  no 
harm  to  the  prosecution  can  come  from  this,  provided  the  name 
as  written  in  the  indictment  is  idem  sonansy  as  the  books  ex- 
press it,  with  the  true  name.^  It  is  sometimes  a  nice  matter 
to  determine  when  the  names  are  of  the  same  sound ;  and  the 
courts  do  not,  in  this  matter,  hold  the  rule  of  identity  with 
quite  a  strict  hand.  Among  names  which  have  been  held  to 
be  idem  sanansy  are  Blackenship  and  Blankenship  ;  ^  Whyne- 
ard  and  Winyard,  pronounced  Winnyard ;  ^  Michael  and 
Michaels ;  ^  Mclnnis  and  McGinnis  ; '  Edmindson  and  Ed- 
mundson;®  Deadema  and  Diadema;^  Conly  and  ConoUy;^^ 
Hutson  and  Hudson  ;^^  Ghambles  and  Ghambless.  In  pro^ 
nouncing  the  decision  in  the  last-mentioned  case.  Stone,  J. 
said :  '^  The  books  abound  in  hair-breadth  distinctions ;  but  we 
apprehend  the  true  rule  to  be,  that,  if  the  names  may  be 
sounded  alike  without  doing  violence  to  the  power  of  the  letters 
fotuid  in  the  variant  orthography,  then  the  variance  is  imma- 
terial." ^  The  following  have  been  held  not  to  be  of  the  same 
sound,  within  the  rule :  Donald  and  Donnel ;  ^  Shakepear  and 
Shakespeare  ;  ^^  Comeyns  and  Cummins.^ 

§  689.  Same  Names  in  Differing  Forme.  —  Ghitty  says  :  ^'  If  two 

names  are,  in  original  derivation,  the  same,  and  are  taken 
promiscuously  in  common  use,  though  they  differ  in  sound, 
yet  there  is  no  variance."  ^®  And  this  proposition  comes  from 
the  fact,  that,  when  one  hears  a  particular  form  of  the  name 
spoken,  or  sees  it  written,  his  memory  is  impressed  likewise 
with  the  other,  and  he  employs  the  one  or  the  other  according 

1  8ee  ante,  §  887,  888.  >  The  State  v.  Patterson,  2  Ire.  846. 

a  2  Hawk.  P.  C.  c.  27,  §  81.  w  Fletcher  v.  Conly,  2  Greene,  Iowa, 

s  TibbetA  v.  Klah,  2  N.  H.  657 ;  Pe-  88. 

trie   V.  Woodworth,   8    Caines,    219 ;  "  The  State  v.  Hutson,  15  Misso. 

Commonwealth  v.  Gillespie,  7  S.  &  R.  512 ;   Chapman  v.  The   State,  18  Ga. 

469 ;  The  State  v.  Upton;  1  Dev.  618 ;  786. 

Bex  V,  Shakespeare,  10  East,  88 ;  The  »  Ward  v.  The  State,  28  Ala.  58. 

State  V,  Lincohi,  17  Wis.  579.  >>  Donnel  v.  United  States,  1  Morris, 

4  The     State    r.   Blankenship,    21  141. 

Misso.  604.  i«  Bex  v.  Shakespeare,  10  East,  88. 

•  Bex  V.  Foster,  Buss.  &  By.  412.  »  Cruikshank  o.  Comyns,  24  111.  602. 

•  The  State  v.  Houser,  Basbee,  410.  ^6  1  Chit.  Crim.  Law,  208,  referring 
7  Barnes  i\  People,  18  111.  52.  to  2  Bol.  Ab.  185;  Bac.  Ab.  Misnomer, 
>  Edmnndson  v.  The  State,  17  Ala.  where  the  instances  of  this  principle 

179.  are  stated  at  large. 
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to  fancy  or  convonience,  just  as  he  does  any  other  synonymous 
terms  in  the  language.  This  principle  was  in  some  degree 
recognized  in  Missouri,  and  Ryland,  J.  observed  :  ^^  Wilkerson 
and  Wilkinson,  like  the  names  of  Robinson  or  Robertson  or 
Roberson,  Hudson  or  Hutson,  are  so  much  alike  in  sound,  so 
nearly  the  same  in  original  derivation,  and  so  promiscuously 
taken  in  common  use,  that  the  variance  in  orthography  may 
be  considered  so  nearly  nothing  as  that  the  law  will  not  notice 
it."  ^  It  is  believed,  however,  that  the  principle  itself  goes 
much  further  than  it  is  carried  by  this  Missouri  illustration. 
Thus  it  is  said  in  Bacon's  Abridgement,  that  Piers  and  Peter 
have  been  adjudged  to  be  the  same  in  pleading ;  because  by 
some  acts  of  Parliament  it  appears  they  "  have  been  used 
promiscuously,  as  signifying  the  same  person.  So  Saunders 
and  Alexander,  Jane  and  Joan,  Jean  and  John,  Garret,  Gerat, 
and  Gerald,  are  the  same  names."  ^ 


CHAPTER  XLIV. 

THE  INDORSEMENT  OF  THE  PBOSECUTOB'S  NAME  ON  THE 

INDICTMENT. 

§  690.  The  Proseontor.  —  The  efficacy  of  every  indictment 
comes  from  the  finding  of  the  grand  jury.  Yet  there  is  ordi- 
narily some  person  who,  in  a  manner  distinguished  from  the 
rest  of  the  witnesses,  may  be  deemed  the  prosecutor.  This  is 
particularly  so  in  England,  where  there  are  no  prosecuting 
attorneys  such  as  we  have  in  the  United  States;  there  the 
party  who  received  the  injury  is  usually,  though  not  neces- 
sarily, or  always,  the  person  who  puts  the  machinery  of  the 
law  in  motion,  and  is  known  as  the  prosecutor.^ 

§  691.  Prosecutor's  LiabUitles  and  Privileges  —  Indorsement  of 

Indictments.  —  The  prosecutor  is,  at  the  common  law,  under 
some  liabilities ;  as,  for  instance,  if  the  prosecution  was  both 

^  V^ilkerson  v.  The  State,  18  Miaeo.       *  Bac.  Ab.  Mienomer,  A. 
91.  s  See  1  Chit.  Crim.  Law,  1  et  seq. 
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malicious  and  without  probable  cause,  the  prisoner,  on  being 
acquitted,  may  maintain  against  him  a  civil  action  for  damages.^ 
Also  he  has  some  advantages.  And  in  addition  to  what  is 
imposed  on  and  granted  to  him  by  the  common  law,  the  stat- 
utes of  some  of  our  States  have  made  him  liable  for  costs  in 
certain  contingencies,  and  given  him  perhaps  some  special 
privileges.  Therefore,  in  some  of  the  States,  the  statute  also 
requires  that  his  name  shall  appear  indorsed  on  the  indictr 
ment.  In  a  part  of  these  States,  the  indorsement  need  be 
only  on  certain  indictments,  not  on  all.^ 

§  692.  Indorsement,  continued.  —  Said  the  learned  judge  in 
an  Alabama  case :  ^^  The  act  of  1811,  which  enacts,  that  ^  it 
shall  be  the  duty  of  the  Attorney-General  to  mark  on  all  bills 
of  indictment  the  name  of  the  prosecutor,'  has  been  long 
regarded  as  merely  directory  to  the  Attorney-General ;  and  the 
omission  does  not  at  all  affect  the  validity  of  the  indictment."  ^ 
In  Florida,  it  is  otherwise ;  and  an  indictment  on  which  there 
is  no  name  of  a  prosecutor  indorsed,  is  liable  to  be  quashed.^ 
So,  in  most  of  the  other  States  in  which  this  indorsement  is 
required,  its  omission  is,  either  by  judicial  interpretation,  or 
by  the  express  words  of  the  statute,  fatal  to  the  indictment.^ 

1  1  Chit.  CMm.  Law,  9, 10.  «  Towle  v.  The  State,  8  Fla.  202. 

*  As  to  when  the  indonement  is  re-  *  Moore  v.  The  State,  18  Sm.  &  M. 
quired,  and  when  not,  see  Mc Waters  r.  269 ;  Peter  v.  The  State,  8  How.  Missis. 
The  State,  10  Misso.  167 ;  The  State  v.  488 ;  The  State  v.  Joiner,  19  Misso. 
McCourtney,  6  Misso.  649;  The  State  224;  Commonwealth  v.  Gore,  8  Dana, 
V.  Hurt,  7  Misso.  821;  United  States  474.  In  Mississippi,  the  want  of  in- 
V.  Flanakin,  Hemp.  80 ;  Lacj  v.  The  dorsement  may  be  taken  advantage  of 
State,  8  Misso.  184 ;  The  State  v.  at  any  time.  Kirk  v.  The  State,  18 
Brown,  6  Eng.  104 ;  Wortham  v.  Com-  Sm.  &  M.  406.  And  the  indorsement 
monwealth,  6  Rand,  669 ;  The  State  v.  must  he  made  before  the  indictment 
Bobinson,  9  Fost.  N.  H.  274 ;  Common-  goes  to  the  grand  jnry ;  at  least  it  is  too 
wealth  V.  Bybee,  5  Dana,  219 ;  The  late  after  yerdict.  Moore  v.  The  State, . 
State  V.  Moles,  9  Misso.  686 ;  Common-  18  Sm.  &  M.  269 ;  Alien  v.  Common- 
wealth V,  Gore,  8  Dana,  474 ;  The  wealth,  2  Bibb,  210.  So,  in  Tennessee, 
State  V.  McCann,  1  Meigs,  91 ;  United  the  statute  provides,  "  that,  if  a  bill  of 
States  V.  Mundel,  6  Call,  246.  The  indictment  be  preferred  contrary  to  the 
Pennsylvania  act  is  construed  not  to  provisions  of  this  act,  the  party  so 
require  an  indorsement  on  all  indict-  indicted  may  give  the  act  in  evidence, 
ments,  but  only  where  a  prosecutor  and  the  court  shall  order  him  to  be 
really  exists.  Rex  v.  Lukens,  1  Dall.  6.  discharged."    Therefore  the  defendant 

*  The  State  v.  Hughes,  1  Ala.  666,  need  not  plead  the  want  of  an  indorser 
666,  opinion  by  Collier,  C.  J.  And  see  in  abatement,  but  he  may  take  advan- 
u  to  Virginia,  Commonwealth  v.  Dover,  tage  of  the  defect  at  any  time.  Me- 
10  Leigh,  686.  dans  v.  The  State,  10  Yerg.  289.    In 
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§  693.  "Who  indorse  —  Death  of  Indorser.  —  If  the  indictment 

is  properly  indorsed  in  the  first  place,  it  does  not  abate  though 
the  indorser  dies  before  the  trial.-^  The  foreman  of  the  grand 
jury  may  be  a  sufficient  indorser  ;  ^  and,  in  North  Carolina,  the 
prosecuting  officer  has  a  discretionary  power  to  put  on  the 
Governor's  name  as  prosecutor,  whenever  he  thinks  the  public 
interest  requires  it.^  But  it  has  been^held  in  Tennessee,  that 
a  married  woman  cannot  be  the  indorser ;  because,  ^^  she  being 
wholly  irresponsible  in  law,  either  for  costs  or  damages,  the 
indorsement  of  her  name  was  no  compliance  with  the  true 
meaning  of  the  statute.^ 

§  694.  On  what  Part  the  Indorsement  to  be  written  —  What 

Words  —  Striking  off  Indorsement.  —  The  indorsement  may  be 
good  in  law,  whether  written  on  the  face  of  the  indictment,  or 
on  the  back,  or  on  any  other  part  of  it.^  It  appears  to  be  the 
custom  in  some  States  to  set  the  indorser's  name  at  the  foot.^ 
And  there  is  no  precise  form  of  words  necessary  to  show  that 
the  person  named  is  the  indorser ;  any  words  which  convey 
the  idea  are  sufficient."^  According  to  a  Kentucky  case,  a 
motion  to  strike  off  a  prosecutor's  name,  or  release  him, 
should  be  very  cautiously  received.  If  it  is  put  on  without 
authority,  he  may  have  redress  by  a  special  action  on  the 
case.® 


one  case,  where  the  indorsement  was  '  The  State  v.  English,  1  Muiph. 

bj  a  married  woman,  the  objection  to  486. 

her  competency  was  taken  by  plea  in  ^  Meyers  v.  The  State,  11  Humph. 

abatement.    Moyers  v.  The  State,  11  40. 

Humph.  40.    In  Kentucky,  the  defend-  ^  Williams  v.  The   State,  9  Misso. 

ant,  to  avail  himself  of  the  objection,  268. 

must  raise  it  before  the  verdict  is  re-  *  Allen  v.  Commonwealth,  2  Bibb, 

turned.   Hayden  v.  Commonwealth,  10  210 ;  £[aught  v,  Conmionwealth,  2  Va. 

B.  Monr.  125.  Cas.  8. 

^  Commonwealth  v.  Cunningham,  6  ^  Commonwealth  v.  Dove,  2  Ya.  Cas. 

Litt.  292.  29 ;  The  State  v.  Denton,  14  Ark.  848  ; 

2  King  V.  The  State,  6  How.  Missis.  Haught  t;.  Commonwealth,  supra. 

780.  ^  Bartlett  v.   Humphreys,    Hardin 

618. 
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CHAPTER  XLV. 

INDORSEMENT  BY  THE    GRAND   JUBOBS. 
§  695.  How  Grand  Joxy  proceed,  in  England.  —  It  does   not 

belong  to  this  chapter  to  consider  the  proceedings  before  the 
grand  jury ;  but  it  may  be  here  in  general  terms  observed, 
that,  in  England,  the  grand  jurors,  having  met  before  the  judge, 
taken  the  oath  of  their  office,  and  received  from  him  such 
instructions  concerning  their  duties  as  he  has  to  give  them, 
retire  to  an  apartment  by  themselves,  and  there  hear  witnesses 
to  sustain  specific  charges  which  have  been  made  against  par- 
ticular persons  named.  These  charges  are  delivered  to  them 
drawn  out  in  due  legal  form,  and  engrossed  on  parchment.^ 
A  set  of  charges  thus  preferred  against  a  particular  person  or 
collection  of  persons,  is  called  a  bill ;  ^  and,  when  found  by  the 
grand  jury  to  be  true,  it  is  called  an  indictment. 

§696.  How   in   United    States  —  State's    Attorney.  —  In    the 

United  States,  the  course  is  the  same  in  substance  as  is  thus 
described.  In  minute  particulars  it  seems  to  differ  somewhat 
in  the  different  States ;  but  in  most  of  them  the  prosecuting 
attorney  for  the  State  attends  the  grand  jury,  and  advises  them 
in  their  deliberations ;  he  does  not  draw  the  indictments  in 
advance,  but,  in 'each  case,  when  the  evidence  has  been  heard, 
he  frames  such  an  indictment  as  they  are  prepared  to  find.^ 

§  697.  The  Foreman — How  indorse  their  Finding. —  In  both 

countries,  before  the  grand  jury  enter  upon  their  deliberations 
there  is  one  from  their  own  number  chosen  by  themselves,  or 
appointed  by  the  court,  to  be  their  foreman,  who  to  a  certain 
limited  degree  acts  as  the  representative  of  the  body.  If  the 
grand  jury  find  a  bill  to  be  true,  the  foreman  or  their  clerk 
indorses  on  it  the  words  "  A  true  bill "  ;  if  they  find  it  not  to 
be  true,  in  the  English  practice,  the  words  ^^  Not  a  true  bill," 

1  Ante,  §  887 ;  Dean.  Crim.  Process,       >  And  see  Webster's  Case,  6  Greenl. 
86;  1  Gude  CrownPract.  84.  482;    Commonwealth    v.    Smyth,    11 

>  1  Chit.  Crim.  Law,  168.  Cush.  478. 
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or  "  Not  found,"  are  indorsed  on  it  instead  of  the  other.^  We 
are  now  prepared  to  consider  more  minutely  some  questions 
which  have  arisen. 

§  698.  How  Foreman  IndoneB  BUL  —  The  usual  COUrse  with 

us  is  for  the  foreman,  when  an  indictment  is  found,  to  write 
under  the  words  ^'A  true  bill,"  his  own  name,  adding  his 
o£5cial  title  of  Foreman  of  the  Grand  Jury.  But  suppose  he 
simply  writes  his  name,  making  no  mention  of  his  official 
character,  the  indorsement  is  still  sufficient ;  for,  as  obserred 
in  one  case,  '^  It  appears  upon  this  record  [namely,  the  record 
of  the  court],  that  William  Bullock  was  foreman  of  the  grand 
jury  when  the  bill  was  found  ;  and,  therefore,  if  no  letters  had 
been  added  after  his  name,  his  subscription  to  the  indorsement 
could  only  be  referred  to  his  official  act  as  foreman."  ^  And, 
for  a  like  reason,  where  the  record  of  the  foreman's  appoint- 
ment states  his  name  at  length,  if,  in  subscribing  a  bill,  he 
writes  only  the  initial  letters  for  his  first  name,  this  is  suffi- 
cient.^ It  is  not  material  whereabouts  on  the  indictment  the 
signature  of  the  foreman  is  placed.^ 

§  699.  ContinnecL— An  indictment  thus  made  and   signed 
fiiUy  meets  the  demands  of  the  law.^    And  if  the  article  ^^  a  " 

1  1  Chit.  Crim.  Law,  824.  yision,  rendering  all  official  acta  Yoid 

^  The  State  i;.  Chandler,  2  Hawks,  when  signed  with  the  initial  letters  of 

489,  440,  opinion  by  Taylor,  C.  J.   And  the  Christian  name  of  the  public  officer 

see  post,  §  708;  McGuffle  v.  The  State,  whose    signature    may  be  required." 

17  Ga.  497.    In  The  State  v.  Brown,  p.  800.   See  also  Studstill  v.  The  State, 

81  Vt.  602,  603,  where  the  doctrine  of  7  Ga.  2;  ante,  §  685  and  note, 

the  text  was  held,  Aldis,  J.  observed :  ^  Overshiner  v.  Commonwealth,  2  B. 

**  The  court  appoint  the  foreman,  and  Monr.  844 ;   The  State  v,  Hogan,  81 

the  appointment  should  in  all  cases  be  Misso.  842.    Where    an    information, 

made  a  matter  of  record,  so  that  an  containing  one   hundred  counts,  each 

inspection  of  the  records  will  always  count  haying  a  distinct  caption,  was 

show  who  is  the  foreman."  In  Missouri  only  signed  at  the  close  of  the  last 

it  has  been  held,  that  an  indictment  count,  and  upon  the  last  page,  but  the 

indorsed  a  true  bill,  and  returned  by  pages  were  connected  together,  the  in- 

the  authority  of  the  whole  grand  jury,  is  formation  was  held  sufficient.  The  State 

sufficient  without  the  special  appoint-  v.  Paddock,  24  Vt.  312.    See  also,  to  a 

ment  of  a  foreman.   Friar  v.  The  State,  like  effect,  Burgess  v.  Commonwealth, 

8  How.  Missis.  422 ;  Peter  v.  The  State,  2  Va.  Cas.  488. 

8  How.  Missis.  488.  ^  Spratt  v.  The  State,  8  Misso.  247 ; 

»  The  State  v.  Collins,  8  Dev.  117 ;  McDonald  v.  The  State.  8  Misso.  288; 

The  State  v.  Taggart,  88  Maine,  298,  Harriman  v.  The  State,  2  Greene,  Iowa, 

where  Appleton,  J.  added  the  following  270.    The  signature  of  the  foreman  of 

other  reason :  "  There  is  no  rule  of  the  the  grand  jury  to  an  indictment,  certi- 

common  law,  there  is  no  statutory  pro-  fying  it  to  be  a  true  bill,  legally  imports 
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is  omitted,  so  that  the  indorsement  will  read  ^^  True  bill,"  this 
has  been  held  not  to  be  a  material  defect.^  Likewise  in  a 
Pennsylvania  case,  where  the  indorsement  was  "  A  bill,"  omit- 
ting the  word  ^^  true,"  the  court  held  that  the  sentence  against 
the  prisoner  was  not  therefore  invalid ;  for,  supposing  the  word 
^^  true  "  to  be  necessary,  still,  said  Gibson,  G.  J.,  ^^  the  omis- 
sion was  one  of  those  clerical  slips  whicfh,  it  is  well  settled,  the 
court  has  power,  by  the  previous  assent  of  the  grand  jury,  to 
amend."  » 

§  700.  "Whetlier  IndoxBement  always  neoesBary. — In  Illinois,^ 

and  perhaps  some  of  the  other  States,  the  statute  law  appears 
peremptorily  to  require  this  indorsement  by  the  foreman  of  the 
grand  jury  ;  and,  when  it  is.  not  made,  the  proceedings  become, 
the  court  observed  in  one  case,  coram  non  judice.^  In  a  Ken- 
tucky case  the  judge  said :  ^^  The  statute  of  1814  requires  no 
other  indorsement  to  be  made  upon  an  indictment  but  the 
words  ^  A  true  bill.' "  Therefore  it  was  held,  that  the  signature 
of  the  foreman  to  these  words  was  unnecessary.^  And  on  the 
general  question,  whether  in  the  absence  of  statutory  direction 
there  need  be  any  indorsement  of  any  words  whatever,  or  any 
signature  by  the  foreman  or  by  the  individual  members  of  the 
grand  jury,  the  authorities  are  conflicting,  and  not  altogether 
satisfactory.  Yet  the  doctrine  best  sustained  by  reason,  and 
as  well  sustained  by  authority  as  any  other,  is,  that  while  the 
records  of  the  court  must  show,  in  some  way,  the  grand  jury's 
sanction  of  the  indictment,  yet  their  official  and  recorded  act  of 
returning  it  into  court,  and  there  affirming  it,  while  the  affir- 
mation becomes  in  their  presence  matter  of  record,  will  dis- 
pense alike  with  signature  and  with  the  words  ^^  A  true  bill."  ^ 


that  it  was  found  by  twelve  or  more       '  Commonwealth  v.  Walters,  6  Dana, 
grand  jurors.  Turns  v.  Commonwealth,  .290. 

6  Met.  224.  ^    *  In  Maine  it  was  held,  on  a  motion 

^  The  State  v,  Elldns,  1  Meigs,  109 ;    in  arrest  of  judgment,  that  an  indict- 

The  State  v.  Davidson,  12  Vt.  800.  ment  not  certified  to  be  a  true   bill, 

*  Sparks  v.  Commonwealth,  9  Barr,  though  signed  by  the  foreman  of  the 
854.  grand  jury,  is  bad.    And  Mellen,  C.  J. 

*  Gardner  v.  People,  8  Scam.  88.  observed :  "  In  the  case  of  indictments, 

*  Namaque  v.  People,  Breeze,  109.  had  not  immemorial  and  uniform  usage 
See  The  State  v.  Mertens,  14  Misso.  established  it  as  common  law  in  £ng- 
94;  Steele  r.  The  State,  1  Texas,  142;  land  and  in  this  State,  that  the  attea- 
Johnson  t;.  The  State,  28  Ind.  82.  tation  of  the  foreman,  in  the  manner 
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The  plain  common  sense  and  clear  legal  discernment  of  Holt, 
C.  J.  once  put  the  matter  admirably  as  follows :  '^  An  indict- 

mentioned  [that  is,  signing  his  name  8  Crawf.  &  Dix  C.  C.  895.  In  the  lat- 
under  the  words  'A  true  bill'],  should  ter  of  the  two  New  Hampshire  cases 
be  legal  eridence  of  the  truth  of  the  justcited, Gilchrist, J. obserTed:  "With 
bill,  it  would  be  necessary  for  each  us  the  accusation  does  not  take  tlie  form, 
member  of  the  grand  jury,  who  voted  first  of  a  bill,  then  of  an  indictment,  but 
in  favor  of  the  bill,  to  sanction  it  as  it  exists  only  as  the  latter.  We  hare 
true  by  his  individual  signature."  Web-  '  held,  that  the  signature  of  the  foreman 
ster's  Case,  5  Greenl.  482, 484.  Now,  as  of  the  grand  jury  should  be  affixed  to 
an  original  question,  I  cannot  see  why  the  indictment,  and  that  nothing  short 
a  grand  jury  must  sign  an  indictment  of  such  authentication  should  be  re- 
any  more  than  a  petit  jury  must  sign  garded  as  competent  evidence  of  their 
a  verdict,  to  make  the  finding  good,  proceedings.  If  any  thing  more  than 
Both  juries  belong  to  the  court,  and  the  signature  of  the  foreman  could  be 
the  clerk  of  the  court  is  their  clerk,  the  necessary  to  prove  that  the  instrument 
same  as  he  is  the  clerk  of  the  judge,  signed  by  the  prosecuting  officer  is  an- 
only  he  acts  under  the  immediate  super-  thorized  by  the  grand  jury,  the  certifi- 
vision  of  the  judge.  What  he  records  cate  should  be  '  A  true  indictment,' 
as  done  by  the  judge  need  not  be  signed  rather  than  '  A  true  bill.'  As  these 
by  the  judge,  and  the  same  is  true  of  words  are  merely  a  form,  and  moreover 
his  record  of  the  finding  of  a  petit  jury,  an  incorrect  form;  and  as  the  reason 
and  it  is  not  easy  to  see  how  the  grand  for  them  does  not  exist  here,  we  think 
jury  stand  on  any  other  or  difierent  that  their  omission  is  not  a  ground  for 
ground.  In  New  Hampshire  it  has  arresting  the  judgment."  p.  490.  Ac- 
been  held,  that  an  indictment  .must  be  cording  to  an  Alabama  case, if  it  appears 
signed  by  the  foreman  of  the  grand  of  record  that  a  grand  jury  elected,  im- 
jury.  The  State  v.  Squire,  10  N.  H.  panelled,  sworn,  and  charged,  returned 
568 ;  but  the  words  "  A  true  bill "  need  a  bill  of  indictment,  it  will  be  intended 
not  appear  above  his  signature  or  to  have  been  done  regularly  until  the 
elsewhere  on  the  indictment,  The  State  contrary  is  shown  by  plea.  The  State 
V.  Freeman,  18  N.  H.  488.  The  latter  v,  Lassley,  7  Fort.  526.  And  the  prin- 
point  has  been  adjudged  also  in  Massa-  ciple  governing  this  decision  seems  to 
chusetts.  Commonwealth  v,  Smyth,  11  cover  the  ground  of  our  text.  So  in 
Cush.  478.  The  intimation,  in  this  case,  Mississippi,  where  it  appeared  by  the 
that  the  point  would  be  decided  other-  record  that  a  foreman  was  appointed, 
wise  in  England,  I  cannot  but  deem  to  and  the  indictment  was  returned  signed 
be  a  mistake;  at  all  events,  it  is  contrary  by  him,  and  the  caption  stated  that  the 
to  the  opinion  of  Holt,  C.  J.  as  quoted  grand  j  my  returned  the  bill  into  court 
in  the  texj;.  Still,  an  Irish  Judge,  Fer-  by  their  foreman,  it  was  held  sufficient 
rin,  sitting  at  Nisi  Prius,  once  made  evidence  that  the  bill  was  returned  by 
the  following  observations :  '*  It  is  per-  authority  of  the  grand  jury.  Greeson 
fectly  competent  for  any  twelve  of  the  v.  The  State,  5  How.  Missis.  88.  True, 
grand  jury,  in  the  unavoidable  absence  this  relates  to  the  matter  of  the  record ; 
of  the  foreman,  to  take  into  considera-  and,  according  to  a  Tennessee  case,  it 
tion  and  deal  with  the  respective  bills  must  appear  by  the  record  that  the 
of  indictment ;  but,  in  every  such  case,  grand  jury  returned  the  indictment  into 
it  is  essential  that  every  one  of  the  court  "  a  true  bill."  This  requisition  is 
twelve  grand  jurors  who  have  con-  satisfied  by  an  entry  showing,  that  the 
curred  in  finding  or  r^ecting  any  bill  grand  jury  brought  in  the  bill,  which, 
do  sign  his  name  thereupon.  The  fore-  with  its  indorsement,  "  A  true  bill,"  is 
man  alone  has  the  privilege  of  signing  spread  on  the  record.  Bennett  t*.  The 
for  self  and  fellows."   In  re  Grand  Jury,  State,  8  Humph.  118.    See  also  The 
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ment  is  not  an  indictment  till  it  be  found,  it  is  only  a  writing 
prepared  for  the  ease  of  the  jury  and  for  expedition ;  it  is 
nothing  till  it  is  found,  for  the  jury  make  it  an  indictment  by 
finding  it ;  they  may  alter  what  they  please,  or  refuse  it  abso- 
lutely. And  if  the  jury,  upon  examining  the  witnesses,  would 
only  present  a  matter  of  fact  with  time  and  place,  the  court 
might  cause  it  to  be  drawn  up  into  form,  without  carrying  it  to 
the  jury.  Again,  there  needs  no  hilla  vera ;  for  that  is  only 
the  jury's  owning  that  which  the  court  has  prepared  for 
them.'*  1 

§  701.  Further  Views.  —  As  the  court  has  the  superintend- 
ence of  its  records,  it  will  not  allow  a  mutilated  record  to  be 
imposed  upon  it  by  the  grand  jury.  This  inquest  may  un- 
doubtedly alter  the  bill,  as  mentioned  by  Holt,  C.  J.,  and  then 
return  it  as  an  indictment  found ;  -  and  to  do  so  would  accord 
with  the  prevailing  American  practice,  wherein  the  indictment 
is  not  drawn  until  the  jury  has  determined  what  to  find.  But 
where  this  practice  does  not  exist,  the  English  and  American 
usage  is  as  follows :    "  After  the  grand  jury  have  heard  the 

State  V,  Muzingo,  1  Meigs,  112 ;  Gilman  257.    To  the  same  effect  is  a  dedsion 

V.  The  State,  1  Humph.  69 ;  Brown  i;.  in  Georgia.    McGuffie  v.  The  State, 

The  State,  7  Humph.  155.    The  record  17  Ga.  497.    So,  in  North  Carolina, 

must  show,  that  the  grand  jury  re-  neither  a  presentment  nor  an  indict- 

tumed  the  indictment  into  court.   Rain-  ment  need  be  signed  bj  any  one.   Pub- 

ey  V.  People,  8  Oilman,  71.   These,  and  licly  returning  them  into  court,  and 

other  like  cases,  lend  countenance  to  causing  them  to  be' there  recorded,  ren- 

the  yiew  maintained  in  our  text    But  der  them  efiectual.    The  State  &.  Coz, 

in  some  of  our  States  it  has  been  ex-  6  Ire.  440.    And  see  the  earlier  case  of 

pressly  held.    Thus,  in  South  Carolina,  The  State  t;.  Collins,  8  Dev.  117.    The 

it  was  decided  not  to  be  necessary  for  same  doctrine  has  been  strongly  inti- 

the  indictment  to  be  signed  by  the  fore-  mated  in  Kentucky.    Commonwealth 

man ;  Johnson,  J.  obserTing :  "  It  has  v,  Ripperdon,  Litt.  Sel.  Cas.  194 ;  Com- 

long  been  a  custom  in  this  State  for  the  monwealth  v,  Walters,  6  Dana,  290. 

foreman  of  a  grand  jury  to  sign  their  And  in  Missouri,  where    the  statute 

finding ;  and,  perhaps,  it  would  still  be  expressly  provided  that  the  foreman 

advisable  to  adhere  to  it ;  but  I  concur  should  certify  every  indictment  found, 

in  the  opinion,  that  its  being  in  writing,  to  be  a  true  bill,  on  the  indictment  it- 

and  having  been  publicly  announced  by  self,  the  statute  was  construed  to  be 

the  derk,  as  'is  invariably  the  case,  in  only  directory,  and  an  indictment  which 

the  presence  of  the  grand  jury,  is  a  suf-  did  not  bear  the  foreman's  name  was 

fident  guard  against  misconstruction  or  held,  on  a  motion  in  arrest  of  judgment, 

perversion ;  and,  as  there  is  no  positire  to  be  good.    The  State  v.  Mertens,  14 

law  requiring  it,  that  it  is  not  essen-  Misso.  94. 

tially  necessary  to  its  validity  that  it  ^  Rookwood's  Case,  18  Howell  St. 

should  be  signed  by  the  foreman."   The  Tr.  189, 159. 
State  &.  Creighton,  1  Noti  &  McC.  256, 
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evidence,"  says  Chitty,  "  they  are  to  decide  whether  the  bill 
shall  be  found  or  rejected.  In  the  finding,  twelve  of  the  jiuy- 
men,  at  least,  must  concur ;  but,  if  the  rest  of  the  jury  dissent, 
the  finding  will  still  be  valid.  The  jury  cannot  find  one  part 
of  the  same  charge  to  be  true,  and  another  false,  but  they  must 
either  maintain  or  reject  the  whole ;  and,  therefore,  if  they 
indorse  a  bill  of  indictment  for  murder,  billa  vera  se  defen- 
dendo,  or  billa  vera  for  manslaughter  and  not  for  murder,  the 
whole  will  be  invalid,  and  may  be  quashed  on  motion.  It  has 
indeed  been  said,  thafi,  if  a  grand  jury  find  a  bill  for  man- 
slaughter on  an  indictment  for  murder,  the  words  *  of  malice 
aforethought '  and  ^  did  murder '  may  be  struck  out ;  and  the 
indictment  amended  by  reducing  it  to  a  mere  accusation  of 
the  inferior  offence,  in  the  presence  of  the  jury.  This,  how- 
ever, seems  questionable ;  and  it  is  agreed,  that  it  is  the  safer 
course  to  prefer  a  fresh  indictment  for  manslaughter ;  and  so 
where  the  bill  is  originally  for  burglary,  to  prefer  an  indict- 
ment for  theft,  which  is,  in  substance,  included.  This  rule 
•does  not  extend  to  the  finding  of  different  counts ;  for,  as  each 
<^ount  contains  a  distinct  charge,  the  jur^  may  return  a  true 
bill  upon  one  of  them  only,  and  the  finding  will  be  as  valid  as 
if  no  other  had  ever  been  inserted.  And  an  indictment  against 
several  may  be  found  against  one  or  more,  and  rejected  as  to 
tlie  rest."  ^  Where  the  bill  was  in  ten  counts,  and  the  in- 
dorsement by  the  grand  jury  was  "  A  true  bill  on  both  counts," 
the  finding  was  ruled  to  be  insufficient,  being  too  uncertain 
.and  indistinct.^ 


1  1  Chit  Crim.  Law,  822,  823.  eral,  on  the  whole  charge,  as  set  oat 

3  Reg.  V.  Cooke,  8  Car.  &  P.  682.  in  the  bill.    This  was  so  decided  on  a 

On  the  subject  of  this  section  we  have  motion  in  arrest  of  judgment.     The 

the  following  American  decisions  :    In  State  v,  Wilbume,  2  Brer.  296.     So,  in 

South  Carolina  it  was  held,  that,  if  a  Tennessee,  an  indictment  was  quashed, 

grand  jury,  on  a  count  for  riot  and  where  the  indorsement  was,  "A  true 

assault,  find  "  A.  guilty  of  a  riot,"  it  bill  as  to  the  assault  and  battery,  not  a 

is  a  partial  finding  of  the  whole  count,  true  bill  as  to  the  felonious  intent "  ; 

and  Toid.  ^The  State  v.  Creighton,  1  the  count  having  been  for  an  assault 

Nott  &  McC.  266.    Also,  if  a  bill  for  with  intent  to  commit  murder.  "Where 

assault  and  battery  contains  but  one  there  are  separate,  distinct  counts  in 

count,  the  grand  jury  cannot  find  a  true  tlie  indictment,"  said  the  court,  "the 

bill  as  to  the  assault,  and  no  bill  as  to  rule  is  otherwise."    The  State  v.  WU- 

the  battery ;  the  finding  must  be  gen-  liite,  11  Humph.  602. 
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CHAPTER  XLVI. 

INDORSEMENT  BY  THE  PROSEGUTINO   OFFICER. 

§  702.  The  (General  Doctrine.  —  In  some  of  our  States,  it  is 
customary  for  the  public  prosecuting  attorney  to  sign  the 
indictment.  But  this  is  not,  as  a  general  proposition,  legally 
essential  to  its  validity.^  As  observed  by  Sharkey,  C.  J.  in 
the  Mississippi  court :  ^'  We  know  of  no  law  in  thi%  State 
which  requires  the  signature  of  the  District  Attorney  to  an 
indictment.  The  common  law  certainly  does  not ;  and,  if  there 
be  no  statute  which  does,  then  it  is  not  required  at  all.  An 
indictment  derives  its  validity  from  the  indorsement  of  the 
grand  jury  *  A  true  bill,'  over  the  signature  of  their  foreman."  ^ 

§  703.  Neoeasary  by  Statate  —  Hoi^  made.  —  Still,  there  are 
States  in  which  the  indorsement  by  the  prosecuting  oflBcer  is 
made  essential  by  statute.  Though,  in  such  States,  this  officer 
will  usually  append  to  his  name  the  official  character  in  which 
be  signs,  yet  it  seems  to  follow,  from  principles  already  men- 
tioned, that  this  is  not  essential,  but,  if  he  simply  writes  his 
name,  he  will  be  understood  to  act  in  his  official  capacity.^ 
And  if  he  appends  to  his  signature  of  indorsement  the  words 
"  Prosecuting  Attorney,"  instead  of  "  District  Attorney,"  the 
proper  official  designation,  it  is  good.^  An  indictment  signed 
"  Nathaniel  Baxter,  Attorney-General,"  was  held  to  be  suf- 
ficient, without  mentioning  the  district  for  which  he  was  attor- 
ney-general.^ But  where  the  attorney  appended  to  his  name 
"  Solicitor-General,"  instead  of  "  Attorney-General,"  there  be- 
ing no  such  office  knowii  to  the  laws  as  that  of  solicitor-gen- 
eral, this  signing  was  held,  in  Tennessee,  not  to  be  adequate. 

1  Keithlero.  The  State,  10  Sm.  &  M.  «  Keithler  v.  The  State,  10  Sm,  &'M. 

192 ;  Ward  v.  The  State,  22  Ala.  16 ;  192,  285. 

Anderaon  v.  The   State,  6  Pike,  444,  »  Ante,  §  698. 

4o3 ;  Thomas  v.  The  State,  6  Misso.  *  Baldwin  v.  The  State,  12  Ind.  388. 

467 ;    Harrall   v.  The   State,  26  Ala.  And  see  The  State  i;.  SaJge,  2  Nev. 

52;    Eppes  v.  The  State,   10  Texas,  821 ;  Craft  r.  The  State,  8  Kansas,  4o0. 

474.  *  The  State  o.  Brown,  8  Humph.  89 ; 

The  State  o.  Evans,  8  Humph.  110. 
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Said  Tarlej,  J. :  ^^  All  documents  required  to  be  authenticated 
by  the  signature  of  public  officers  must  be  certified  by  them  in 
their  public  character.  A  judge  must  authenticate  the  records 
of  his  court ;  if  he  signs  his  name  as  Attorney-Qeneral,  the 
authentication  is  a  nullity.  So  an  Attorney-Creneral  must 
authenticate,  by  his  signature,  to  a  bill  of  indictment ;  if  he 
signs  his  name  as  Solicitor-General,  the  indictment  is  a  nul- 
lity," 1 

§  704.  DiBtriot  Attorney  pro  tern.  —  Of  course,  if  there  is  a 
prosecuting  officer,  as  a  district  attorney,  pro  tern.,  the  indict- 
ment may  be  signed  by  him  as  such.^  And  in  most  circum- 
stances when  one  acts  as  such  officer,  pro  tem,^  his  appoint- 
ment will  be  presumed,  in  the  absence  of  proof  to  the  contrary, 
to  have  been  duly  made.^ 


CHAPTER  XLVII. 

STATUTES   OP  JEOFAILS  AND  AMENDMENTS. 
§  705.  How  at  Common  Law  —  Statutes. —  Under  the  ancient 

common  law,  there  were  allowed  but  few  amendments  injudicial 
proc^dings.  To  render  the  law,  therefore,  less  rigorous  in 
this  respect,  a  considerable  number  of  statutes  were  passed  in 
eairly  times,  permitting  amendments  to  be  made  in  circum- 
stances specifically  pointed  out,  and  providing  that  the  pro- 
ceeding should  not  be  set  aside  for  the  defect  which  was  thus 
made  amendable.  For  instance,  Stat.  16  &  17  Gar.  2,  c.  8,  §  1, 
is  of  this  sort;  and  Lord  Hardwicke  observed  respecting  it: 
^^  On  that  act  an  actual  amendment  is  never  made,  but  the 
benefit  of  the  act  is  attained  by  our  overlooking  the  excep- 
tion."^   Statutes  of  this  description  were  called  Statutes  of 

1  Teas  V.  The  State,  7  Humph.  174.  «  Rex  v.  Landaff,  2  Stra.  1006,  V)ll. 

^  Reynolds  v.  The  State,  11  Texas,  The  same  doctrine  was  held  under  a 

120.  statute  of  Tennessee.   Said  McKinnej, 

«  Isham  V.  The  State,  1  Sneed,  111 ;  J. :  «  There  is  no  force  in  the  objection 

Eppes  V.  The  State,  10  Texas,  474.  in  the  present  case,  that  no  application 
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Jeofails,  "  from,"  says  Stephen,  "  J* ay  faiUS^  an  expression 
used  by  the  pleader  of  former  days,  whea  he  perceived  a  slip 
in  his  proceeding."^ 

§  706.  Statutes  of  Amendment;  -what  —  JeofEdls,   -whAt  —  Dis- 

tingnished.  —  These  statutes,  it  is  perceived,  were,  in  form, 
statutes  of  amendments;  and  they  are  therefore  sometimes 
called  Statutes  of  Amendments  and  Jeofails.  But  it  is  perhaps 
more  nicely  accurate,  as  mere  matter  of  verbal  precision,  to 
speak  of  those  statutes  which  practically  operate  to  cure  the 
defect,  without  any  formal  amendment  being  made,  as  Statutes 
of  Jeofails;  and  to  call  those  which  contemplate  an  actual 
amendment  being  inserted  in  the  record,  Statutes  of  Amend- 
ments. The  expression,  Statutes  of  Amendments  and.  Jeofails, 
therefore,  embraces  two  distinct  classes  of  statutes,  closely 
analogous  to  each  other. 

§  707.  BngH»h  Statutea   as  Common  lacw  with  us  —  Not  ex- 
tend  to   Criminal    Cases  —  'Wliether   Indiotment    Amendable    at 

Common  Law.  —  Those  Statutes  of  Jeofails  and  Amendments 
which  were  passed  in  England  before  the  settlement  of  this 
country  are  all,  probably,  common  law  with  us  ;  but  they  did 
not  extend  to  criminal  cases,  especially  to  the  indictment ;  ^ 
therefore  they  will  not  occupy  our  attention  in  these  volumes. 
"  With  respect  to  an  indictment,"  says  Starkie,*  "  since  it  is 
found  upon  the  oath  of  a  jury,  there  would  be  a  manifest  im- 
propriety in  making  any  alteration  in  it,^  which  could  possibly 
affect  the  sense,  without  their  consent.  Amendments  of  this 
kind  have,  in  some  cases,  been  made  by  the  authority  of  the 
court,  even  after  verdict ;  but  such  instances  are  rare.^    In 

wu  made  to  amend  in  the  Circuit  And  see  on  this  subject,  Reg.  v.  Tutch- 
Coart,  for  the  purpose  of  supplying  in,  6  Mod.  268.  None  of  the  Statutes 
the  proper  ayerments,  pursuant  to  the  of  Jeofails  extend  to  indictments ;  there- 
act  of  1862.  The  general  rule  in  re-  fore  a  defective  indictment  is  not  cured 
spect  to  statutes  of  amendment  and  by  verdict.  Commonwealth  v.  Morse,  2 
jeofails  is,  that  the  amendment  need  Mass.  128 ;  Brown  v.  Commonwealth,  8 
not,  in  point  of  &ct,  be  made.  The  Mass.  59,  66 ;  Commonwealth  v.  Child, 
benefit  of  the  statute  is  obtained  by  18  Pick.  198,  200.  The  law  of  amend- 
the  court's  overlooking  the  exception,  ments  in  Mississippi  has  been  held  not 
or  considering  the  amendment  as  made."  to  apply  to  criminal  cases.  Moore  v. 
Ealdn  v.  Burger,  1  Sneed,  417,  426.  The  State,  18  Sm.  &  M.  269. 

1  Steph.  PI.  4th  ed.  App.  xxxviii.  <  1  Stark.  Crim.  PI.  2d.  ed.  269  et 

s  4  Bl.  Com.  876;  1  Stark.  Crim.  PI.  seq. 

2d  ed.  269 ;  Atcheson  v.  Everitt,  Cowp.  «  Per  Lord  Mansfield,  4  Bur.  2669. 

882,  892;  Rex  v.  Sparks,  8  Mod.  78.  *  2  Bulst.  86;  and  see  11  Hen.  6,  f.  2 
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the  second  volume  of  Bulstrode's  Reports,  Mr.  J.  Yelverton 
cites  the  case  of  two  persons  who  had  been  indicted  before  him 
for  a  capital  felony.  It  appeared  that  the  indictment  charged 
them  in  the  singular  number ;  on  that  account  he  stayed  the 
proceedings,  and  took  the  opinion  of  the  judges ;  eight  or  nine 
of  whom  —  all  who  were  present  —  clearly  held  that  the  in- 
dictment was  good  and  amendable ;  and  he  adds,  that  it  was 
amended  accordingly,  and  that  both  the  defendants  were 
executed."  ^ 

§708.    Amending  Indiotment,   continued  —  Caption. —  In  the 

United  States,  there  may  perhaps  have  occurred  some  in* 
stances  of  slight  amendments,  in  matters  of  form,  having  been 
allowed  in  the  indictment,  as  at  the  common  law ;  but  certainly 
none  in  matters  of  substance.^  For  example,  tlie  allegation  of 
the  date  of  the  commission  of  an  offence  cannot  be  amended,' 
though  this  is  matter  not  requiring  to  be  proved  as  laid.  And 
it  was  held  in  Massachusetts  —  in  a  capital  case  —  that  the 
indictment  cannot  be  amended,  even  with  the  consent  of  the 
prisoner.^  One  who  examines  the  cases  adjudged  in  States  in 
which  the  statutes  are  not  familiar  to  him,  cannot  always  detect 
whether  a  particular  amendment  allowed  by  the  court  was  by 
virtue  of  a  statute  or  not.  It  is  believed  that  our  American 
courts  generally  will  not  permit  any  tampering  with  what  the 
grand  jury  has  found,  though  but  in  matters  of  form,  without 
the  express  authority  of  some  statute.  The  caption,  which  in 
a  part  of  our  States  includes  the  commencement,  we  have 
already  seen,^  does  not  fall  within  the  same  principle  as  the 
substance  of  the  indictment.    This  may  be  amended.^ 

§  709.  Amendments  by  the  Grand  Jury.  —  Starkie  proceeds : 

^^  Where  an  indictment  appeared  to  be  insufficient,  either  for 

and  f.  14,  where  a  writ  of  forger  of  false  ^  Sanders  v.  The  State,  26  Texas, 

deeds  was  amended  by  inserting  imagi-  119 ;    The  State  r.  Kennedy,  36  Vt. 

navit  for  imaginatus  est,  563. 

1  See  Mr.  J.  FoweH's  obseryations  ^  Commonwealth  v,  Hahar,  16  Pick, 

upon  this  case,  6  Mod.  283.  120 ;  8.  p.  People  v.  Campbell,  4  Parker 

»  McKinley  v.  The  State,  8  Humph.  C.  C.  386. 

72 ;  McCorkle  v.  The  State,  14  Ind.  ^  Ante,  §  661. 

39;  McGuire  v.  The  State,  36  Missis.  «  The  State  v.  Moore,  1  Ind.  648; 

366 ;  The  State  v.  McCarty,  2  Chand.  Moody  v.  The   State,   7  BUckf.  424. 

199.    And  see  The  State  v.  Schricker,  And  see  Dennis  v.  The  State,  6  Pike, 

29  Mlsso.  266.  230. 
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its  uncertainty,  or  for  want  of  proper  legal  words,  it  was  an- 
ciently the  practice  to  award  process  to  the  grand  jury,  if  the 
court  sat  in  the  same  county,  to  come  into  court  to  amend  it.""^ 
If  the  grand  jury  are  not  dispersed  at  the  time  when  the  pris- 
oner is  called  upon  to  plead,  they,  being  in  court,  may  there, 
in  the  presence  of  the  judge,  amend  such  defects  as  the  prisoner 
takes  advantage  of  by  plea  in  abatement.^  And  in  some  of  our 
States  it  is  customary  to  have  the  grand  jury  in  court,  for  this 
purpose,  at  the  arraignments. 

§  710.  Ghrand  Jury  authorizing  Amendments.  —  But  beyond 
this,  Chitty  says :  ^<  It  is  the  common  practice  for  the  grand 
jury  to  consent,  at  the  time  they  are  sworn,  that  the  court  shall 
amend  matters  of  form,  altering  no  matter  of  substance ;  and 
mere  informalities  may,  therefore,  be  amended  by  the  court 
before  the  commencement  of  the  trial."  ^  Yet  our  American 
reports  show  few  traces  of  such  a  practice  being  allowed  with 

1  1  Stork.  Crim.  Law,  2d  ed.  260.  left  his  book,  says  in  the  place  thus  re- 

'  Thus,  says  Sir  John  Kelyng,  **  at  ferred  to :  "  It  seems  to  be  the  common 

the  Old  Bailey,  the  7th  December,  1664,  practice  at  this  day,  while  the  grand 

one  Jane    Jonea,  together  with   one  jury  who  found  a  bill  is  before   the 

Thomas  Wharton,    was   indicted    for  court,  to  amend  it  by  their  consent  in  a 

burglary,  and  she  pleaded  herself  to  be  matter  of  form,  as  the  name  or  addition 

married  to  Wharton,  on  purpose  to  be  of  the  party,"  &c.    And  he  refers,  for 

excused,  being  with  her  husband  at  the  authority,  only  to  the  passage  in  Ke- 

burglary,  and  she  reflised  to  plead  by  lyng,  copied  by  me  into  the  note  to  the 

the  name   of  Jones.    And  thereupon  last  section.     The  author  of  Bacon's 

we  called  for  the  jury,  which  found  the  Abridgment,  in   the    place  dted  by 

indictment ;  and,  in  their  presence,  and  Chitty,  simply  copies  from  Hawkins 

by  their  consent,  we  made  the  indict-  what  I  have  copied  here,  adding  no 

ment  as  to  her  name  to  be  Jane  Whar-  reference  to  other  authority.   Now,  the 

ton  tUias  Jones.    But  we  did  not  call  editors  of  Hawkins  hare  put  into  the 

her  Jane  Wharton,  the  wife  of  Thomas  margin,  at  this  place,  the  following : 

Wharton,  but  gave  her  the  addition  of  ''N.  B.     They  consent,  at  the  time 

spinster,  and  then  she  pleaded  to  it;  they  are  sworn,  that  that  court  shall 

and  the  court  told  her,  that,  if  upon  alter  matter  of  form,  altering  no  matter 

her  trial,  she  could  prore  that  she  was  of  substance."      Starkie,  referring  to 

married    to  Wharton  before  the  bur-  no  authority  except  Hawkins,  having 

glary  committed,  she  should  have  the  dotibtless  before  him  an  edited  edition, 

advantage  of  it."    Jones's  Case,  J.Kel.  puts  it  thus :  "  And  it  is  the  common 

87.    And  see  ante,  f  88.  practice  at  present  to  amend  the  indict- 

*  1  Chit.  Crim.  Law,  297.    I  do  not  ment  in  matters  of  form,  whilst  the 

readily  see  what  is  the  origin  of  this  grand  jury  are  before  the  court ;  for 

Bnglish  practice ;  but  its  date,  I  think,  which  purpose  they  formally  give  their 

must  be  comparatiyely  recent.    Chitty  consent,  that  the   court  shall  amend 

refers,  in  this  place,  to  2  Hawk.  P.  C.  matters  of  form,  altering  no  matter  of 

c.  25,  §  98 ;  and  Bac.  Ab.  Indictment,  substance."    1  Stark.  Crim.  PI.  2d  ed. 

H.  [G.],  11.   Hawkms,  as  he  wrote  and  260. 
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ud.^  In  New  Hampshire  it  was  expressly  rejeeted,  the  learned 
judge  observing :  ^^  This  practice  has  never  been  adopted  in  our 
courts ;  and  formerly  in  England  such  amendments  were  inad- 
missible, except  on  process  issued  to  the  grand  jury  to  come  in 
for  this  purpose."  ^  It  is  not  easy  to  see  on  what  common-law 
principle  a  grand  jury  can  .authorize  the  judge  to  amend  an 
indictment,  any  more  than  to  find  one  originally  in  their 
name. 

§  711.  Modem  Statutes  —  CoostitationaL  —  There  are  modern 
English  statutes  —  none  early  enough  to  be  common  law  in 
this  country  —  authorizing  amendments  in  the  indictment.^ 
To  the  adoption  of  their  provisions  entire  with  us,  there  would 
probably  be  constitutional  objections ;  though  we  have  statutes 
which,  to  a  good  degree,  reach  the  same  ends.  For  instance, 
in  Virginia,  there  are  Statutes  of  Jeofails,  which  operate  to  a 
considerable  extent  to  cure  defects  in  the  indictment.^  And 
there  is  a  like  statute  in  Mississippi.^  But  in  Virginia,  when 
by  mistake  a  wrong  name  was  inserted  in  an  indictment  for  a 
misdemeanor,  and  the  indorsement  on  it  showed  the  correct 
name,  the  court  held  that  the  indictment  could  not  be  amended 
by  striking  out  the  wrong  name  and  inserting  the  right  one.® 
In  other  States  there  are  statutes  authorizing,  to  some  ex- 
tent, amendments  in  the  indictment.*^    We  have  already  con- 

^  See,  however,  ante,  §   699 ;   Mc-  applj^  to  all  criminal  cases,  whether 

Quire  v.  The  State,  86  Missis.  866.  capital  or  not.     The  State  v.  Brown, 

>  The  State  v.  Squire,  10  N.  H.  558.  4   Port.  410.     Where  an   indictment 

'  s  See  Greaves  Lord  Campbell's  Acts,  charges  the  larceny  of  a  hank  note,  and 

1  et  seq.  29;  Archb.  New  Crim.  Proced.  other  articles,  and  there  is  a  variance 

99  et  seq. ;  ante,  §  676.  between  the  indictment  and  the  proof 

^  Trimble  v.  Commonwealth,  2  Ya.  in  respect  to  the  bank  note  only,  the 
Cas.  148 ;  Commonwealth  v.  Ervin,  2  court  cannot,  under  the  11th  section  of 
Ya.  Cas.  887 ;  Aldridge  v.  Common-  the  8th  chapter  of  the  Alabama  penal 
wealth,  2  Ya.  Cas.  447 ;  Common-  code,  permit  a  nolle  prosequi  to  be  en- 
wealth  V.  Bennet,  2  Ya.  Cas.  286.  tered  that  another  indictment  may  be 

^  The  State  v.  Craighead,  82  Misso.  preferred,  on  the  refusal  of  the  accused 

661.  to  consent  to  an  amendment,  so   as 

*  Commonwealth  v.  Buzzard,  5  Grat.  correctly  *to  describe  the  bank  note. 

694.  The  State  v.  Kreps,  8  Ala.  951.     In 

''  In  Alabama,  there  was  passed  in  Mississippi,  an  amendment  to  an  in- 

1807,  a  statute  which  provided,  that  dictment  by  striking  out  the  allegation 

persons  accused  of  criminal   ofiences  of  sales  of  liquor  **  to  divers  other  per- 

should  not  he  set  at  liberty  for  irregu-  sons,"  has  been  held  to  be  allowable 

larity  in  the  warrant  or  imperfection  in  under  the  revised  code.    Rooco  t;.  The 

the  indictment;  and  this  was  held  to  State,  87  Missis.  867.     But  it  is  not 
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sidered  some  points  relating  to  the  question  of  their  con- 
stitutionality.^ 

best  to  follow  np  these  points  of  mere  Hart,  4  Ire.  246 ;  Dennis  v.  The  State, 

local  law.     The  reader  is  referred  to  6  Pike,  280 ;  The  State  v.  Armstrong, 

Morrison  v.  Dapman,  8  Cal.  256;  Peo-  4  Minn.  885;  The  State  v.  Craighead, 

pie  V.  Kelly,  6  Cal.  210 ;  Commonwealth  82 .  Misso.  661 ;   People  v.   Cook,   10 

V.  HoIIey,  3  Gray,  458;  Cain  v.  The  Mich.  164. 

State,  4  Blackf.  612 ;    The  State   v.  ^  Ante,  §  97,  98. 
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CHAPTER   XLVIIL 

THE  INFORMATION  BEFORE  THE  HIGHER  COURTS. 
§  712.  Gteneral  View  —  Compared  with  Indictment. — We  have 

already  considered  the  general  doctrine  of  criminal  informa- 
tions before  the  higher  courts.^  But  little  remains  for  the 
present  connection.  The  information  is,  as  we  have  seen,^ 
precisely  like  the  indictment  in  its  structure,  with  the  exception 
of  the  mere  formal  parts.  Hence  many  of  the  cases  cited  in 
our  discussions  of  the  indictment,  were  decided  under  the 
proceeding  by  information ;  indeed,  the  authorities  relating  to 
the  one  proceeding  govern  the  other  throughout,  with  the 
exception,  as  just  observed,  of  the  formal  parts. 

§  713.  Formal  Parts.  —  And  these  formal  things  depend 
mainly  upon  the  statutes  of  the  particular  State.  Some  of 
them  are  the  following.  In  Michigan,  the  majority  of  the 
court  held  it  to  be  a  sufficient  verification  of  the  information, 
within  the  requirements  of  the  statute,  for  the  prosecuting 
officer  to  certify  by  affidavit  "  that  he  knows  the  contents  of 
the  foregoing  information,  and  has  good  reason  to  believe,  and 
does  believe,  the  same  to  be  true  as  therein  set  forth."  ^  Ac- 
cording to  an  old  Vermont  case,  an  information  by  the  State's 
attorney  need  not  allege  that  he  informs  under  his  official  oath.^ 
In  Indiana,  under  the  Revised  Statutes  of  1862,  where  an  infor- 
mation for  larceny  is  filed  without  an  affidavit  or  other  sworn 

1  Ante,  §  141  et  seq.  »  Washburn  w.  People,  10  Mich.  372. 

»  Ante,  §  147.  «  The  State  u.  Sickle,  Brayt.  182. 
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charge,  a  motion  in  arrest  of  judgment  will  be  sustained.^  ^^  A 
defective  aflSdavit  is  not  cured  by  a  suflBcient  information/'  ^ 
By  construction  of  the  statute,  the  information  must  be  based 
on  an  affidavit  first  filed ;  a  mere  verification  of  the  information 
is  not  sufficient.^  A  defect  in  the  title  of  the  information  is  no 
ground  for  quashing  it.^ 

§714.  Amendments.  —  In  matter  of  amendments,  the  infor- 
mation stands,  at  the  common  law,  on  entirely  different  ground 
from  the  indictment.  The  public  officer  by  whom  the  informa- 
tion is  presented  and  prosecuted  being  always  in  court,  it  may 
be  amended,  on  his  application,  to  any  extent  which  the  judge 
deems  to  be  consistent  with  the  orderly  conduct  of  judicial 
business,  with  the  public  interests,  and  with  private  rights. 
The  application  for  the  amendment  may,  indeed,  be  denied ;  ^ 
and,  in  Kentucky,  it  was  held  not  to  be  amendable  by  adding 
new  charges.^  If  the  defendant  has  objected  to  something  by 
a  plea  in  abatement,  it  may  be  amended  to  cure  the  defect.^ 
Also,  it  may  be  amended  to  cure  a  variance  appearing  at  the 
trial.^  "  After  a  record  has  been  sealed  up,"  said  Holt,  C.  J., 
^^  I  have  known  it  amended,  even  just  as  it  was  going  to  be 
tried."» 

1  Baltimore  v.  The  State,  4  Ind.  624.  Connecticut    case   it    was    obserred : 

»  The  State  v.  Gartrell,  14  Ind.  280.  "  That    the    public    prosecutor   may 

As  to  the  form  of  the  affidavit,  see  this  amend  an   information,    at  any  time 

case ;  also  The  State  v.  Ellison,  14  Ind.  before  trial,  is  too  well  settled  to  admit 

880 ;   Brooster  v.  The   State,  16  Ind.  of  dispute ;  and  even  during  trial  it  has 

190.    Tlie  affidavit,  in  a  case  of  mali-  often  been  done.     And  that  he  may 

dous  ii\jury  need  not  state  the  nature  amend  by  adding  a  new  count  is  equally 

of  the  injury  maliciously  inflicted.  The  indisputable.  But  whether  he  may  add 

State  V,  Clevinger,  14  Ind.  866.  such    count,  for  the    offence    already 

>  Carpenter  v.  The  State,  14  Ind.  109.  charged,  after  that  offence  is  barred  by 

*  Malone  v.  The  State,  14  Ind.  219.  the  Statute  of  Limitations,  presents  a 
s  Anonymous,  Comb.  46.    See  Bex  question  upon  which  there    has  not, 

V.  Gofie,  1  Lev.  189.  perhaps,  been  an  entire  uniformity  of 

*  Commonwealth  v.  Bodes,  1  Dana,  decision."  The  court,  however,  held, 
596.  And  see  Commonwealth  v.  Wil-  that  there  could  be  no  amendment  in 
liamson,  4  Grat.  664.  See  also  a  sub-  such  a  case ;  because,  if  the  amend- 
seqnent  note  to  this  section.  ment  were  granted,  there  might  be  a 

7  Beg.   V.   Stedman,   2  Ld.   Baym.  conviction  upon  the  new  allegations, 

1807 ;  Bex  v.  Seawood,  2  Ld.  Baym.  and  these  might  constitute  a  new  of- 

1472,  2  Stra.  789.  fence ;  and  thus  the  defendant,  losmg 

s  The  State  v.  Stebbins,  29  Conn,  the  protection  of  the  statute,  would  be 

468.  convicted  for  an   offence  which  had 

»  Bex  V.  Harris,  1  Salk.  47 ;  The  really  been  barred.  The  State  y.  Bow- 
State  V.  Weare,  88  N.  H.  814.    In  a  ley,  12  Conn.  101, 106. 
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§  715.  Contiiiued  —  Terms  —  Quashing.  —  Tho  amendment,  if 

ordered,  may  be  accompanied  by  such  terms  as  to  the  court 
may  seem  just ;  and,  where  it  is  a  mere  formal  one,  changing 
nothing  of  fact  or  of  substance,  it  may,  even  after  issue  joined, 
be  permitted,  without  giving  either  costs  or  continuance  in 
compensation  to  the  defendant.^  The  court  has  refused  to 
quash  an  information,  on  the  ground  that  it  was  amendable 
and  so  the  alleged  defect  might  be  cured.^ 


CHAPTER  XLIX. 

THE    INFORMATION    OR    COMPLAINT,   WITH    OTHER    PROCEEDINGS, 

BEFORE   AN    INFERIOR   MAGISTRATE. 

§  716.  Ghenerai  View  —  Distinctions.  —  We  have  already  taken 
a  brief  view  of  the  proceeding  before  a  justice  of  the  peace  or 
police  court  to  obtain  a  conviction  of  an  offender  for  some  petty 
offence.^  And  we  have  drawn  the  distinction  between  this 
proceeding  and  that  for  the  binding  over  or  commitment  of  the 
offender  to  answer  before  a  higher  tribunal.*  The  purpose  of 
this  chapter  is  to  extend  a  little  further  our  view  of  the  former 
proceeding.  Yet  the  reader  should  bear  in  his  mind,  at .  the 
same  time,  what  has  already  been  said  of  the  latter. 

§  717.    Information  —  Complaint  —  The    jurisdiction    under 

consideration  being  statutory,  and  the  statutes  of  the  several 
States  differing  in  their  terms,  we  have,  as  the  result,  different 
wo];ds  employed  to  express  what  is  really  the  same  thing.  The 
meaning  of  the  terms  '^  information "  and  ^^  complaint,"  in 
these  summary  proceedings,  and  the  distinction  between  the 
two,  is,  in  England,  the  following :  '^  The  proceeding,  which 
forms  the  groundwork  of  a  conviction,  is  termed  ^  laying '  or 
^  exhibiting,  an  information ' ;  while  the  similar  proceeding  for 

1  Anonymous,  1   Salk.  60 ;  Bex  v.        >  Ante,  §  148  et  seq. 
Charlesworth,  2  .Stra.  871.  «  Ante,  §  226  et  seq. 

3  Rex  V.  Nixon,  1  Stra.  186. 
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the  obtaining  of  an  order  of  justices  is  termed  '  making  a  com- 
plaint.' This '  distinction  is  preserved  throughout  the  Statute 
11  &  12  Vict.  c.  43."  ^  It  is  believed  that  the  distinction  here 
drawn  does  not  exist  generally  in  .our  States,  and  that  the 
allegation  which  corresponds  to  the  indictment  or  information 
before  the  higher  courts  is  generally,  but  not  in  all  localities, 
termed  the '  complaint.' 

§718.  vrxiang  —  Oatfa. — According  to  the  English  law,  the 
information  need  not  be  in  writing,  unless  the  statute  expressly 
requires  it,  neither  need  it  be  on  oath.^  But  most  of  the 
statutes,  English  and  American,  require  the  information  to  be 
upon  oath  and  in  writing.^  And  in  Maine  it  was  held,  under 
the  system  of  statute  laws  there  prevailing,  that,  where  a  statute 
directs  a  prosecution  to  be  instituted  '^on  complaint,"  the 
meaning  is,  a  complaint  on  oath  or  affirmation.^  But  we  have 
already  seen  something  of  this  class  of  questions  in  another 
connection.^ 

§  719.  Capaoity  of  Complainant — There  may  occasionally  arise 
a  question  as  to  the  legal  competency  of  the  complainant.  In 
England,  on  the  matter  of  granting  a  criminal  information  by 
a  superior  court,  it  was  held  that  the  uijcontradicted  testimony 
of  a  particeps  criminU  will  be  accepted  as  sufficient,  in  a  case 
urgently  requiring  judicial  interposition.^  And  there  seems  to 
be  no  reason  why,  in  these  cases  before  magistrates,  any  person 
who  can  legally  be  a  witness  may  not  legally  be  a  complainant 
Indeed,  the  doctrine  would  appear  to  extend  further,  and  per- 
mit persons,  or,  at  least,  some  persons,  to  become  complain- 
antS}  even  on  oatli,  who  have  not  the  general  capacity  to  be 
witnesses.*^ 

§  720.  Frame  of  the  Complaint  —  Some  allusion  has  already 
been  made  to  the  question  of  the  degree  of  technical  accuracy 
which  must  attend  the  complaint  in  its  framework  and  struc- 
ture.   And  it  may  be  deemed  to  be  the  American  doctrine, 

1  Paley  Cony.  4th  ed.  65.  ^  Campbell  v.  Thompson,  16  Maine, 

<  Beg.  V.  MHlard,  Dean.  166, 167,  6  117. 

Cox*  C.  C.  160,  20  Eng.  L.  &  Eq.  696,  '  Ante,  §  280>282  and  note, 

referring  to  Basten  v.  Carew,  8  B.  &  C.  «  Bex    v.    Steward,    2    B.   &   Ad. 

649;  Wilson  ».  Weller,  1  B.  &  B.  67.  12. 

s  The  State  v.  Quigg,  1  Green,  N.  J.  7  Ante,  §  282. 
298;  In  re  Ferham,  6  H.  &  N.  80. 
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■  • 

that,  on  the  one  hand,  it  need  not  be  more  technically  exact 
and  nice  than  an  indictment ;  while,  on  the  other  hand,  there 
is,  in  some  of  the  States,  below  this  line  an  undefined  space 
over  which  the  allegation  may  travel  in  freedom  from  those 
technical  restraints  which  the  indictment  demands.^  The 
prudent  way  for  the  practitioner  is  to  make  the  complaint 
technically  exact ;  and  the  courts  should  be  cautioned  against 
suffering  the  rules  to  be  here  relaxed  too  much,  since  what  is 
right  before  one  tribunal  ought  to  be  equally  so  before  another. 

§721.  Amendments.  —  A  complaint  of  the  kind  we  are  con- 
sidering may  be  amended.^  It  stands,  in  this  respect,  on  the 
same  foundation  ^ith  .the  criminal  information.^ 

§  722.  Record  of  Conviction. —  The  record  of  a  summary 
conviction  seems  to  have  been  a  very  nice  matter  at  one  time 
in  England,  and  in  some  of  our  own  States.  Indeed,  in  New 
York,  perhaps  also  in  one  or  two  other  States,  the  same  thing 
appears  to  be  true  even  now.  Thus,  in  New  York,  it  is  laid 
down  that  the  record  must  set  forth  the  information  or  charge ; 
a  summons  or  notice  to  the  accused ;  his  appearance  or  non- 
appearance; his  confession  or  defence;  the  evidence,  if  he 
does  not  confess  ;  the  jiidgment  or  adjudication  ;  and  the  true 
dates  and  places,  all  with  precision.  And  Edmonds,  J.  observed : 
^'  The  power  thus  exercised  is  not  in  conformity  to,  but  is  in 
derogation  of,  the  common  law,  is  derived  solely  from  the 
statutes ;  and  all  proceedings  under  the  authority  so  created 
must  be  strictly  conformable  to  the  special  law  in  each  instance, 
from  which  all  their  force  is  derived.*  ....  The  necessity  of 
putting  under  some  restraint  a  power  so  summary,  so  arbitrary, 
so  materially  affecting  personal  liberty,  and  so  liable  to  be  per- 
verted to  purposes  of  oppression  and  wrong,  required  from  the 
courts  great  watchfulness  and  care.  Hence  frequent  decisions 
were  made  by  the  highest  courts  in  regard  to  it,  and  a  system 

1  Ante,  §  890,  896  and  note,  640,  The  State,  4  Chand.  148.    And  see  In 

note,    par.    7 ;     Cumming's    Case,    8  re  Perham,  6  H.  &  N.  80 ;   Brown  r. 

Greenl.  61 ;   Frisbie  v.  Butler,  Kirby,  Mobile,  28  Ala.  722. 

218 ;  Commonwealth  v.  Keefe,  7  Gray,  «  The  State  v.  Batchelder,  6  Vt  479, 

882;  Keeler  v.  Milledge,  4  Zab.  142;  488. 

Alexander  v.  Commonwealth,  1  Bibb,  '  Ante,  §  714. 

516  ;  City  Council  v.  Seeba,  4  Strob.  *  Referring  to  Cole's  Case,  W.  Jones, 

819;    Mayor  v.  Mason,  4  Dall.  266;  170;  1  Show.  14. 
Mayor  v.  Nell,  8  Teates,  475 ;  Ford  v. 
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of  regulations  and  restrictions  grew  up  and  became  incorpo- 
rated into  the  common  law.  Those  regulations  and  restrictions 
were  a  part  of  the  common  law  at  the  adoption  of  our  Consti- 
tution, which  made  the  common  law  the  law  of  our  land ;  and, 
when  by  our  statutes  we  adopted  this  peculiar  mode  of  trial, 
we  necessarily  subjected  it  to  the  principles  already  established 
in  regard  to  it."  * 

§723.  Continued  —  Appeal — It  should  be  observed,  in  re- 
spect to  some  of  these  views,  that  the  earlier  English  statutes, 
giving  this  summary  jurisdiction  to  justices  of  the  peace,  per- 
mitted no  appeal  from  the  decision  of  the  single  justice  on  the 
facts.^  Theftce  it  became  necessary  to  l|old  the  justice  to  the 
strictest  rules  which  the  courts  could  properly  devise  and 
execute,  respecting  his  record ;  for  this  was  the  only  means  by 
which  his  errors  of  judgment  or  of  will  could  be  corrected.^ 
Bat  since  appeals,  opening  the  whole  case  to  re-examination, 
are  allowed  from  the  judgment  of  the  justice,  and  the  hearing 
before  him  is,  at  the  election  of  the  defendant,  merely  a  prelim- 
inary matter,  no  reason  appears  why,  if  the  defendant  chooses 
not  to  appeal,  the  record  of  the  justice  should  be  overthrown 
for  any  but  grave  causes.     And  though  we  may  not  be  able  to 

1  People  V.  Phillips,  1  Parker  C.  C.  tion  by  a  justice  is  on  record,  or  of 
95,  99 ;  Morris  v.  People,  1  Parker  C.  which  a  precedent  is  found  in  the 
C.  441 ;  Morewood  v.  HoUister,  2  Seld.  books,  is  that  of  88  Hen.  8,  c.  6,  against 
809.  And  see  further  as  to  this  matter  the  practice  of  carrying  daggs,  or  short- 
in  New  York,  Bennac  v.  People,  4  Barb.  guns.  Mr.  Lambard  has  given  a  pre- 
164 ;  People  v.  Miller,  14  Johns.  871 ;  •  cedent  of  a  conviction  upon  this  stat- 
Powers  V.  People,  4  Johns.  292;  Willis  ute;  and  there  appears  to  have  been 
V.  Haremeyer,  6  Duer,  447  ;  Simpson  one  removed  into  the  Court  of  Queen's 
V.  Bhinelanders,  20  Wend.  108 ;  Bird-  Bench,  by  certiorari^  as  early  as  the 
sail  r.  Phillips,  17  Wend.  464.  As  to  forty-third  year  of  Elizabeth,  1600;  and 
Pennsylvania,  see  Commonwealth  v.  this  very  case  affords  a  proof  of  the  ob- 
Uardy,  1  Ashm.  410.  In  South  Car-  jection,  which,  in  the  state  of  manners 
olina,  upon  summary  convictions,  the  at  that  day,  might  well  exist  against 
defendant  must  be  summoned  and  relaxing  the  jealousy  of  the  common 
beard ;  there  must  be  a  specific  charge  law,  by  intrusting  any  thing  like  arbi- 
against  him,  and  the  substance  of  the  trary  authority  in  private  hands.  It 
evidence  must  be  set  forth  in  the  rec-  appears  that  a  sheriff's  ofScer,  going  to 
ord.  Singleton  v.  Commissioners,  2  execute  a  writ  against  a  justice  of  peace 
Bay,  105 ;  Geter  v.  Commissioners,  1  for  a  debt,  and  taking  with  him  a  hand- 
Bay,  854.  gun,  from  apprehension  of  a  rescue,  the 
*  Paley  Convict.  4th  ed.  12.  justice,  instead  of  obeying  the  writ,  ap- 
'  In  Paley  Convict.  4th  ed.  10,  11,  prehended,  convicted,  and  imprisoned 
we  have  the  following :  **  The  earliest  the  officer,  till  he  paid  a  fine  of  jCIO, 
statute,  upon  which  a  summary  convio-  under  color  of  the  act  of  Parliament." 

447 


§  726  INFORMATION  AND  ITS  INCIDENTS.  [BOOK  YI. 

state  in  exact  outline  what  is  the  general  American  doctrine 
on  this  subject,  it  is  believed  to  be  in  substance  what  is  thus 
indicated.  Still  there  are  some  American  views,  approaching 
exactness,  to  be  here  considered. 

§724.  Continued  —  Jiirijidiotion.  —  Thus,  as  this  jurisdiction 
comes  only  from  statutes,  the  terms  of  the  statutes  must  be 
precisely  followed.^  And,  as  a  branch  of  this  doctrine,  since 
the  court  of  a  justice  of  the  peace,  like  all  other  inferior  tribu- 
nals,  has  no  general  jurisdiction,  but  only  such  as  the  statute 
confers,  the  record  must  show  upon  its  face  all  the  facts  out  of 
which  the  jurisdiction  is  derived.^ 

§  725.  What  Reoprd  auffloient  —  According  to  %  Massachu- 
setts case,  a  conviction  before  a  justice  of  the  peace  is  well 
sustained  by  a  record  which  shows,  that  the  defendant,  on  being 
asked  whether  he  was  guilty  or  not  of  the  offence  alleged  against 
him,  fraudulently  and  wilfully  stood  mute ;  and  that,  after  due 
examination  of  witnesses  and  a  full  hearing  of  the  case,  he  was 
adjudged  to  be  guUty,  and  was  sentenced  to  imprisonment.® 
In  Pennsylvania,  a  summary  conviction  must  contain  a  finding, 
that  a  special  act  has  been  performed  by  the  defendant,  and  it 
must  be  so  described  as  to  be  individualized,  and  appear  to  be 
of  the  class  of  unlawful  acts.  And  if  the  record  contains  no 
definite  facts,  but  only  a  legal  conclusion  from  facts  unrecorded, 
a  superior  court  cannot,  without  compelling  a  return  of  the 
evidence,,  or  taking  testimony  of  what  it  was,  decide  whether 
the  legal  conclusion  —  that  is,  the  conviction  of  the  offence  — 
is  right  or  wrong.  In  such  cases,  it  usually  reverses  the  con- 
viction, because  no  act  appears  upon  the  record  justifying  the 
judgment.* 

§  726.  Open  Court — Counsel  —  Taking  Notes. — The  following 

extract^  presents  a  collection  of  English  views,  upon  which  the 

I  The  State  v.  La  Bore,  26  Vt.  766;  State  v.  Shreeve,  8  Green,  N.  J.  67; 

Keeler  v.  Milledge,  4  Zab.  142;  Bargis  Brackett  t;.  The  State,  2  Tyler,  162, 

V.  The   State,  4  Ind.  126 ;    Common-  167.    And  see  ante,  §  286. 

wealth  V.  Hardy,  1  Ashm.  410.  '  EUenwood  v.   Commonwealth,  10 

3  Arthur  v.  The  State,  22  Ala.  61 ;  Met.  222. 

Granite  Bank  v.  Treat,  18  Maine,  840 ;  *  Commonwealth  v.  Nesbit,  10  Casey, 

Barrett  v.  Crane,  16  Vt.  240;  The  State  898.   And  see  Commonwealth  v.  Burk- 

V.  Kimbrough,  2  Dev.  481 ;  The  State  hart,  11  Harris,  Pa.  621. 

V,  Seaborn,  4  Dev.  306;  Low  v.  The  *  2  Hayes  Dig.  Crim.  Law  of  Ireland, 

Commissioners,  B.  M.  Charl.  802;  The  468,  464. 
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author  does  not  propose  to  comment,  or  attempt  to  show  how 
far  they  accord  with  usage  and  constitutional  rights  in  our 
States:  ^^  When  a  justice  is  acting  judicially,  and  has  power 
to  decide  upon  law,  fact,  and  punishment,  all  persons  have  a 
frima  fcLcie  right  to  be  present  thereat ;  ^  but  the  magistrate 
may,  in  his  discretion,  prevent  any  one,  whether  counsel  or 
attorney,  from  taking  part  in  the  proceedings  as  an  adyocate 
on  either  side.^  When  the  magistrate  acts  ministerially,  his 
powers  are  still  greater.  He  may  then  prevent  the  advocate, 
whether  he  be  barrister  or  attorney,  or  any  other  person  what- 
ever, from  being  present,  if  he  thinks  it  conducive  to  the  ends 
of  justice ;  ^  and  he  may  prevent  any  one  who  is  present  from 
taking  notes  of  the  proceedings ;  ^  and,  if  such  notes  be  after- 
wards published,  it  will  be  no  defence  to  an  action  of  libel  that 
they  formed  a  fair  and  impartial  account  of  the  proceeding."  ^ 

§727.  ConciuBion. — Tliese  are,  indeed,  only  general  views 
relating  to  a  subject  which  has  been  swelled,  by  Paley  and 
others,  to  a  volume.  Yet  they  will  furnish,  to  the  intelligent 
practitioner,  a  helpful  guide  through  paths  of  statutory  inter- 
pretation and  practice. 


1  Danbrej  v.  Cooper,  10  B.  &  C.       *  Bex  v.  Borron,  8  B.  &  Aid.  482; 
287 ;  AnoDTtnoiis,  8  Law  Bee.  44.  Cox  v.  Coleridge,  1 B.  &  C.  87. 

s  Bex  V.  Justices  of  Staffordshire,  1       ^  Gamett  v,  Feiirand,  6  B.  &  C. 
Chitty,  217 ;  Collier  v.  Hicks,  2  B.  &    611. 

Ad.  668.  ^  Bex  v,  Lee,  5  Esp..  128 ;  DuBcan  v. 

Thwaites,  8  B.  &  C.  6d6. 
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THE  PLEADINGS  SUBSEQUENT  TO  THE  INDICTMENT. 


CHAPTER  L. 


THE  ABRAI6NMENT. 


§  728.  Oeneral  View.  —  When  a  person  who  has  been  in- 
dicted, is  brought  before  the  court,  be  is,  to  use  the  technical 
word,  arraigned.  The  process  of  arraignment  consists  in 
reading  over  to  him  the  indictment,  and  asking  bim  whether 
he  is  guilty  or  not  guilty  of  the  offence  therein  charged  against 
bim.^  The  answer  which  he  makes  to  this  inquiry  is  ordinarily 
termed  the  plea.  This  is  the  statement  of  the  matter  in  brief, 
but  there  is  more  or  less  formality  attending  the  proceeding. 

§  729.  FormalitieB.  —  In  the  early  periods  of  our  law  the 
arraignment  was  a  very  formal  affair.  In  Dalton's  Justice  it 
is  stated  thus :  ^^  Towards  the  end  of  the  sessions,  when  it 
appears  what  bills  are  come  in  against  the  prisoners,  the  jailer 
being  called  to  set  his  prisoners  to  the  bar,  and  the  crier  being 
called  to  make  a  bar,  —  that  is,  to  dispose  of  the  company 
thal^a  way  be  made  open  from  the  court  to  the  prisoners,  that 
the  court,  jury,  and  prisoners  may  see  each  other,  —  one  of 
the  prisoners  is  called  to :  ^  A.  B.,  hold  up  thy  hand.'  This 
is  done  to  notice  him  to  the  court,  the  jury,  and  standers-by. 
^  Thou,  A.  B.,  standest  indicted  by  the  name  of  A.  B.,  of,  &c. 
(name  him  as  he  is  named  in  the  indictment,  £c.),  for  that 
thou  (or  that  thou  with  others,  <&c. ;  and  so  recite  the  whole 
indictment  in  English ;  which  done).  How  sayst  thou,  A.  B., 
art  thou  guilty  of  this  felony  and  burglary  (or  felony  and 

I  1  Stark.  Crim.  Fl.  2d  ed.  206>207. 
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robbery,  or  felony  and  murder,  as  the  case  may  be)  whereof 
thou  standest  indicted,  or  not  guilty  ? '  If  the  prisoner  say 
^  Guilty/  then  the  conviction  is  recorded,  and  no  more  is  done 
as  to  him  till  judgment.  But  if  he  say  ^  Not  guilty,'  then  the 
derk  says,  *  ttdp.  prist,  (that  is.  Guilty  already).  How  wilt 
thou  be  tried  ? '  It  is  usual  to  say,  ^  By  God  and  the  country ' ; 
but,  if  the  prisoner  stand  mute,  and  will  not  plead,  it  is  best  to 
ask  him  three  or  more  times,  and  to  tell  him  the  danger  of 
standing  mute,  and  the  grievousness  of  the  judgment  de  peine 
fori  et  dure.  And  if  yet  he  will  stand  mute,  nothing  more  can 
be  done  concerning  him  but  to  record  it,"  &c.^ 

§  730.  Continued  —  Plea  in  Abatement  —  The  proceeding;  as 

thus  described,  assumes  that  the  prisoner  pleads,  if  he  does 
not  stand  mute,  either  guilty  or  not  guilty.  But  he  may  wish 
to  plead  in  abatement ;  and,  if  he  does,  he  tenders  tiiis  plea, 
instead  of  the  other,  which  is  called  the  general  issue.  For 
after  the  general  issue  pleaded  he  cannot  plead  in  abatement  ;^ 
he  ^^  must  do  it,"  says  Lord  Hale,  ^^  upon  his  arraignment.".^ 

§  731.  Homr  Prisoner  brought  to  the  Bar  —  Demeanor  to^vard 

him. — ^^The  prisoner,  on  his  arraignment,  though  under  an 
indictment  of  the  highest  crime,  must  be  brought  to  the  bar 
without  irons  and  all  manner  of  shackles  and  bonds,  unless 
there  be  a  danger  of  escape,  and  then  he  may  be  brought  with 
irons."  *  And  Hawkins  well  observes,  that  "  every  person  at 
the  time  of  his  arraignment,  ought  to  be  used  with*  all  the 
humanity  and  gentleness  which  is  consistent  with  the  nature 
of  the  thing,  and  under  no  other  terror  or  uneasiness  than 
what  proceeds  from  a  sense  of  his  guilt,  and  the  misfortune  of 
his  present  circumstances."  ^ 

§  732.  Holding  up  the  Hand.  —  The  holding  up  of  the  hand 
is  not  essential ;  ^^  for  this  is  only  a  ceremony  for  making 

1  Dalt  Just.  c.  186,  ed.   of  1727,  the  trial ;  and  it  seems  to  be  the  hetter 

p.  668.  opinion  that  the  prisoner  is  not  entitled 

s  Kinloch's  Case,  Foster,  16.  to  haye  his  fetters  taken  off  until  after 

'  2  Hale  P.  C.  176.  he  has  pleaded."    Referring  to  Layer's 

*  Bom  Just.  Arraignment,  referring  Case,  16  Howell  St.  Tr.  94,  99 ;  Rex  v, 

to  2  Hale  P.  C.  219 ;  4  Bl.  Com.  828 ;  Waite,  1  Leach,  4th  ed.  28,  2  East  P. 

2  Hawk.  P.  C.  c.  28,  §  1.    It  is  added,  C.  670 ;  2  Hale  P.  C.  219,  note,  6 ;  4 

howoTer,  that  "  a  distinction  has  been  Bl.  Com.  Chit.  ed.  822,  note,  2. 
taken,  as  to  standing  in  irons,  &c.,  be-       '2  Hawk.  P.  C.  c.  28,  §  L 
tween  the  time  of  the  arraignment  and 
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known  the  person  of  the  offender  to  the  court ;  and,  if  he 
answer  that  he  is  the  same  person,  it  is  all  one."  ^ 

§738.  Reading  the  Indictment  —  "Waiving  —  Pleading. —  Al- 
though the  prisoner  should  have  been  furnished  with  a  copy  of 
the  indictment  before  the  arraignment,  still  it  will  be  read  to 
him  then.^  But  it  is  competent  for  the  prisoner,  with  the 
consent  of  the  court,  to  waive  the  reading ;  and  if,  thus  waiv- 
ing, he  pleads  to  the  indictment,  the  transaction  will  be  deemed 
equivalent  to  a  formal  arraignment  and  plea.^ 


CHAPTER   LI. 

THE  SEVERAL  PLEAS  AND  THEm  IMPORT. 

§  734.  General  Statement — We  have  thus  seen,  that  the  time 
for  the  defendant  to  plead  to  the  indictment  is  when  he  is 
arraigned.  This,  indeed,  is  his  only  time  as  of  right ;  though 
he  may  be  indulged  in  various  ways,  and  often  is,  by  the  leni- 
ency of  the  court.^  As  already  observed,  the  answer  which 
the  prisoner^  puts  in,  when  asked  whether  he  'is  guilty  or  not 
guilty,  is  ordinarily  termed  the  plea.  There  is  one  answer, 
however,  called  a  demurrer,  which  perhaps  does  not  bear  tech- 
nically the  name  of  a  plea ;  and  there  is  the  motion  to  quash, 
which  certainly  does  not ;  but,  for  the  sake  of  convenience,  we 
shall  consider  the  answer  by  demurrer,  and  the  motion  to 
quash  the  indictment,  in  the  same  connection  with  pleas 
proper. 

§  785.  Enumeration  of  Fleas.  —  Starkie,  having  already 
treated  of  this  motion  to  quash,  says,  that  the  defendant,  on 
the  arraignment,  if  he  does  not  stand  mute  or  confess  the 
charge,  ^^  answers  in  one  of  the  following  ways :  1.  By  a  plea 

1  2  Hawk.  P.  C.  c.  28,  §  2.  «  Ante,  §  124;  post,  §  747. 

<  Rex  V,  Hensey,  1  Bur.  642.  *  As  to  pleading  \>j  attorney,  see 

*  Goodin  v.  The  State,  16  Ohio  State,    ante,  §  268. 
844.    And  see  Washburn  v.  People,  10 
Mich.  872. 
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to  the  jurisdiction ;  2.  Bj  a  declinatory  plea ;  8/  By  a  plea  in 
abatement  of  the  indictment  for  some  defect  contained  in  it ; 
4.  By  demurrer ;  5.  By  a  plea  in  bar ;  6.  By  the  general  plea 
that  he  is  not  guilty."  ^ 

§  786.  The  Pleas  Bnnmerated  and  Desorlbed.  —  We  shall  con- 
sider the  order  in  which  these  several  defences  are  to  be 
brought  forward,  and  the  requisites  of  the  respective  pleas,  in 
chapters  further  on.  But  a  general  view  of  the  matter,  ex- 
tracted from  Starkie,^  is  the  following :  — 

"  L  The  Plea  to  the  Jurisdiction.  By  this  plea,  the  defend- 
ant totally  denies  the  authority  of  the  court  to  try  him ;  as, 
where  an  indictment  for  rape  has  been  found  before  the  sheriff 
in  his  torn,  which  he  has  delivered  to  the  justices,  then,  be- 
cause the  sheriff  had  no  authority  to  take  such  an  indictment, 
the  defendant  may  plead  to  the  jurisdiction  without  making 
any  answer  to  the  charge  itself.^  So,  if  justices  of  the  peace 
should  arraign  a  defendant  for  treason.^  But  it  seems  that  the 
defendant  cannot  plead  to  an  indictment  before  justices,  that 
the  offence  was  committed  at  some  place  beyond  their  jurisdic- 
tion, for  this  would  amount  to  no  more  than  the  general  issue.^ 
After  a  plea  to  the  jurisdiction  overruled,  it  seems  that  the 
judgment  should,  in  all  cases,  be  to  answer  over  to  the  charge 
in  the  indictment.^ 

§  787.  Continaed.  — "  II.  Declinatory  Pleas.  These  were 
of  two  kinds :  first,  the  plea  of  privilege  of  sanctuary ;  by 
which  a  defendant,  who  had  fled  to  a  place  of  sanctuary, 
claimed  under  certain  restrictions  protection  from  process,  and 
a  right  of  being  remanded  if  taken  against  his  will,  without 
being  compelled  to  answer  in  any  court  of  justice.  But  this 
privilege  was  abolished  in  the  reign  of  James  the  First.^  Sec- 
ondly, the  benefit  of  clergy ;  but,  since  no  advantage  can  now 
be  gained  by  this  plea,  which  the  defendant  would  not  be 
equally  entitled  to  after  conviction ;  and  since  he  would,  by 
pleading  it,  lose  the  chance  of  an  acquittal,  the  benefit  of  clergy 
is  rarely  pleaded ;  but,  if  necessary,  is  prayed  by  the  convict 

1  1  Stark.  Crim.  PI.  2d  ed.  810.  «  See  Trem.  P.  C.  271. 

3  1  Stark.  Crim.  PI.  2d.  ed.  810-820.        «  Rex   v.    HoUes,   1   Trem.   P.  C. 

s  2  Hale  P.  C.  256 ;  22  £.  4.  22.  802. 

i  2  Hale  P.  C.  266.  1  21  Jac.  1,  c.  28. 
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before  judgment."  ^  In  the  United  States,  the  plea  of  benefit 
of  clergy  is,  at  present,  nearly  or  quite  unknown.^  Neither 
have  we  the  plea  of  sanctuary.  Therefore  the  doctrine  of 
declinatory  pleas  appears  to  have  no  practical  application 
with  us. 

§  788.  ContinTied.  —  "  III.  By  Plea  in  Abatement.  Pleas  in 
abatement  are  founded  either  on  some  defect  apparent  on  the 
face  of  the  record,  or  upon  some  matter  of  fact  extrinsic  of  the 
record,  which  render  it  insufficient. 

§  739.  Continued.  —  "  1st.  On  sonie  Defect  apparent  upon  the 
Record.  .  '.  .  It  seems  in  general,  that  any  defect,  which  in  any 
stage  of  the  criminal  proceeding  will  vitiate  the  indictment, 
may  be  taken  advantage  of  by  plea  in  abatement.^  And  some 
defects  must  be  pleaded  in  abatement,  if  insisted  upon  at  all ; 
such  as  the  want  of  an  addition,  or  the  insertion  of  an  improper 
one.^  So  under  the  Stat.  7  Will.  8,  c.  8,  exceptions  to  indict- 
ments for  high  treason  (whereby  any  corruption  of  blood  may 
be  made),  on  the  ground  of  miswriting,  misspelling,  false  or 
improper  Latin,  must  be  taken  before  any  evidence  given  upon 
such  indictment,  and  shall  be  no  ground  of  arresting  the  judg- 
ment. But  little  advantage  is,  in  general,  to  be  gained  by  a  plea 
of  this  kind  ;  since,  with  a  few  exceptions,  the  defendant  will  be 
entitled  to  the  advantage  of  his  objection  after  the  trial ;  ^  and, 
should  his  plea  be  allowed,  the  court  would  direct  a  new  bill 
to  be  sent  out  to  the  grand  jury ;  or,  if  they  had  been  dis- 
charged, would  detain  the  prisoner  till  the  next  assizes  or 
sessions.^ 

§  740.  Continned.  —  "  2ndly.  Upon  9uch  Defects  as  arise  from 
Facts  dehors  the  Record.  If  the  defendant  be  indicted  by  a 
wrong  name,  or  be  described  by  an  improper  addition,*^  he  may 
plead  it ;  and,  if  the  fact  be  found  for  him,  the  indictment  shall 
be  abated."  ^  There  are  also  various  other  grounds  of  abate- 
ment, not  of  record. 

§741.  Contiiiued.  —  "IV.  By  Demurrer.  By  a  demurrer 
the  defendant  refers  it  to  the  court  to  pronounce,  whether,  ad- 


1  2  Hale  P.  C.  286 ;  4  Bl.  Com.  888. 

«  Crim.  Law,  I.  §  717. 

>  2  Hale  P.  C.  236. 

*  Ante,  §  672-674,  681,  684,  686. 

454 


5  2  Hale  P.  C.  287. 

•  lb.;  2  Hawk.  P.  C.  c  84,  §  2. 

7  See  ante,  §  672-674. 

8  2  Hale  P.  C.  288. 
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mitting  the  matters  of  fact  alleged  against  him  to  be  truO;  they 
do,  in  point  of  law,  constitute  him  guilty  of  an  offence  suffi- 
ciently charged  against  him.  And  a  demurrer  puts  the  legality 
of  the  whole  of  the  proceedings  in  issue,  as  far  as  they  judi- 
cially appear ;  for  the  court  is  bound  to  examine  ^  the  whole 
record,  to  see  whether  they  are  warranted  in  giving  judgment 
upon  it ;  and  it  is  open  to  objections,  not  only  to  the  subject- 
matter  of  the  indictment,  but  also  to  the  jurisdiction  of  the  court 
in  which  the  indictment  was  found.^  But  this  plea  is  not  very 
frequently  resorted  to  in  practice,  since  the  defendant  may 
take  advantage  of  the  same  exceptions  after  -a  conviction  by 
motion  in  arrest  of  judgment.^ 

§  742.  Continiied.  —  "  V.  Plea  in  Bar.  By  a  plea  in  bar  the 
defendant  shows,  by  matter  extrinsic  of  the  record,  that  the 
indictment  is  not  maintainable.  The  most  usual  special  pleas, 
in  answer  to  a  charge  of  felony,  consist  either  of  matter  of 
fact  mixed  with  matter  of  record,  or,  secondly,  of  matter  of  rec- 
ord only.  The  former  are  of  three  kinds :  1.  Autrefois  acquit. 
2.  Autrefois  convict.  8.  Autrefois  attaint.  Of  the  latter  kind 
is  the  plea  of  pardon.^ 

§  748.  Continued.  —  "  VI.  Plea  —  General  Issue.  By  the 
general  plea,  that  he  is  not  guilty  of  the  treason  or  felony 
alleged  against  him,  the  defendant  denies  the  whole  of  the 
charge;  and  he  may  give  his  special  defence  in  evidence, 
though  the  matter  of  fact  be  proved  against  him."  ^  This  is 
the  plea  upon  which,  in  ordinary  cases,  the  trial  on  the  merits 
proceeds. 

^  Rex  V.  Fearnlej,  1  T.  R.  816.  the  text  is,  in  many  of  our  StateSi  so 

s  1  T.  R.  820,  i.  e.  supposing  the  in-  changed  hj  statute  as  to  render  demur- 

dictment  to  have  been  removed  into  rers  much  more  common  than  they  used 

another  court  by  certiorari  or  other-  to  be. 

wise.  ^  1  Stark.  Grim.  Fl.  2d  ed.  810-820. 

s  2  Hale  P.  C.  257.  The  common-law  «  1    Stark.  Grim.  PI.  2d   ed.   888, 

rule  upon  the  point  last  mentioned  in  889. 
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CHAPTER  LII. 

THE  ORDER  IN  WHICH  THE  PLEAS  MUST  BE  PRESENTED. 

§  744.  On  what  Fxinoipla  —  In  an  early  chapter,^  the  prin- 
ciple from  which  some  of  the  doctrines  of  the  present  chapter 
proceed,  was  brought  to  view.  It  is,  that,  unless  a  party  takes 
an  objection  at  the  time  and  in  the  manner  prescribed  by  law, 
he  waives  it  by  the  neglect.  He  cannot  avail  himself  of  it 
otherwise. 

§  745.  The  Order  in  ClvU  Cases.  —  In  the  pleadings  in  civil 
causes,  as  the  matter  stood  at  the  common  law,  this  principle 
has  a  well-defined  force  in  regulating  the  order  in  which  the 
several  pleas  shall  be  brought  forward.  Thus,  according  to 
Gould,  dilatory  pleas  must  take  the  following  order :  — 

1.  To  the  jurisdiction  of  the  court. 

2.  To  the  disability  of  the  person, 

1.  Of  the  plaintiff,  and 

2.  Of  the  defendant. 

3.  To  the  count,  or  declaration. 

4.  To  the  writ ;  namely, 

1.  To  the  form  of  it,  and 

2.  To  the  action  of  it. 

And  he  adds :  ^^  Any  or  all  of  these  pleas  may  be  used  suc- 
cessively, in  one  and  the  same  case,  if  pleaded  within  the  time 
allowed  for  dilatory  pleas  by  the  rules  of  practice.'*  In  other 
words,  when  one  plea  has  been  overruled,  and  the  party  is  per- 
mitted to  plead  over,  he  may  then  bring  forward  any  one  of 
the  before-mentioned  pleas,  which,  in  the  above  order,  is  sub- 
sequent to  the  one  overruled,  but  not  prior,  and  not  of  the 
same  class ;  neither,  again,  must  the  second  plea  be  repugnant 
to  the  first.^ 

§  746.  The  Order  in  Criminal  Caaea.  —  When  we  COme  to  the 

criminal  law,  we  find  the  matter  less  plain,  and  perhaps  not 
well  settled.     Chitty,  speaking  of  the  various  pleas,  dilatory 

1  ADte,  §  117  et  seq.  >  Gould  JPl.  c.  5,  §  1-8. 
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and  otherwise,  used  in  criminal  cases,  says :  ^^  The  following  is 
a  general  outline  of  these  matters,  in  the  order  in  which  they 
naturally  arise :  — 

1.  Pleas  to  the  jurisdiction. 

2.  Demurrers. 

8.  Dilatory  pleas. 

1.  Declinatory  of  trial. 

2.  In  abatement. 

4.  Pleas  in  bar  of  the  indictment. 

1.  Autrefois  acquit. 

2.  Autrefois  attaint. 
8.  Autrefois  convict. 

4.  Convict  of  another  felony,  and  had  his  clergy. 

5.  Matter  of  record,  pardons,  <&c. 

5.  Pleas  to  the  matter  of  the  indictment 

1.  Not  guilty. 

2.  Special  pleas."  ^ 

§747.  Causes  of  the  TTnoertainty. —  At  the  first  impression, 
one  marvels  that  an  author  cannot  state  with  greater  distinct- 
ness and  certainty  the  order  of  the  several  pleas  in  criminal 
cases  ;  that  is,  provided  there  is  an  -order.  But  it  should  be 
understood,  that,  during  the  period  of  the  greatest  rigidity  of 
rule  in  matters  of  pleading,  prisoners  answering  to  the  highest 
crimes  ordinarily  appeared  before  the  court  without  counsel, 
until  some  question  of  law  arose  which  would  induce  the  court 
.  to  assign  counsel,  —  that  it  became  the  habit  of  the  judges, 
however  severe  they  might  be  on  them  as  respects  questions  of 
fact,  to  show  them  every  possible  favor  on  questions  of  law,^  — 
and  that,  therefore,  prisoners  were  so  freely  allowed  to  retrace 
their  steps  when  they  had  gone  wrong,^  as  to  leave  the  absolute 
legal  line  uncertain.  Thus,  in  a  case  in  1746,  after  the 
arraignment,  the  impanelling  of  the  jury,  and  the  actual  open- 
ing of  tlie  indictment  and  the  evidence  by  the  counsel  for  the 
Crown,  but  before  any  testimony  was  heard,  the  Chief  Justice 
told  the  prisoner's  counsel  that  he  was  informed  they  had  some 
objection  to  make  in  behalf  of  their  clients.    Thereupon,  the 

1  1  Chit  Crim.  Law,  484.  >  Ante,  §  124. 

'  See  the  chapter  beginning  ante, 
§12. 
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objection  being  presented,  it  appeared  to  the  court  to  be  of  a 
nature  not  to  be  considered  on  the  general  issue,  and  so  the 
Chief  Justice  proposed  that  a  juror  be  withdrawn,  and  the  de- 
fendants be  permitted  to  retract  their  plea  of  not  guilty^  and 
plead  the  matter  specially.  Perhaps  one  consideration  entering 
into  the  granting  of  this  great  indulgence  was,  that  one  of  the 
judges  had  told  the  prisoners  the  matter  could  be  availed  of  on 
the  general  issue.^  But  it  is  plain  that,  under  such  a  course 
of  practice,  the  lines  of  the  law  would  not  be  very  exactly  or 
distinctly  drawn.  This  is  one  explanation ;  and  it  may  satisfy 
those  who  do  not  yield  to  what  is  to  be  laid  down  in  subsequent 
sections  as  the  better  doctrine,  that,  in  criminal  causes,  defend- 
ants may  plead  at  once  and  together  as  many  distinct  pleas  as 
they  choose,  of  a  sort  not  to  be  repugnant  to  one  another.  K 
this  doctrine  is  correct,  then,  of  course,  there  is  no  order  exist- 
ing to  be  stated ;  while  still  it  remains  true  that  a  defendant 
by  pleading  the  general  issue  alone,  waives  the  right  to  inter- 
pose afterward  a  special  plea  or  a  plea  in  abatement,  but  does 
not  necessarily  waive  the  right  to  plead  the  former  by  pleading 
the  latter.  This  view  of  the  law  not  only  explains  the  uncer- 
tainty, but  receives  confirmation  from  the  uncertainty  itself. 

§  748.  The  Order,  oontinued  —  Double  Pleading.  —  It  is  ob- 
servable, that  not  quite  all  of  the  pleas  thus  mentioned  by 
Chitty  are  practically  known  in  the  United  States.  It  is 
observable  also,  that  this  author  does  not  say  these  pleas  must 
always  be  pleaded  in  the  order  thus  set  down,  and  never  in  any 
other.  But  he  proceeds  to  make  a  further  observation,  in 
which  he  has  fallen  into  what  is  undoubtedly  an  error ;  though 
the  same  error  has  also,  in  some  instances,  attended  upon  de- 
cisions of  courts;  and  the  efiect  has  been  to  create  much 
uncertainty  and  confusion  in  the  law.  He  says :  ^'  At  common 
law,  there  was  but  one  rule  which  applied  alike  to  civil  and 
criminal  proceedings,  that  the  defendant  must  rely  upon  one 
ground  of  defence,  and  that  pleading  double  was  never  to  be 
admitted."  ^  And  though  the  rule  was  afterward  altered  by 
act  of  Parliament  as  to  civil  proceedings,  the  act  did  not.  ex- 
tend to  criminal.    The  truth,  however,  appears  to  be,  that, 

1  Kinloch's  Case,  Foster,  16.        *        2  Eunomus,  141 ;   Tidd,  Stli  ed.  706; 
a  1  Chit  Crim.  Law,  484,  referring  to    1  Chit.  PL  4th  ed.  477,  478. 
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under  the  older  common  law,  however  it  may  be  under  the 
modem,  there  was,  in  this  respect,  no  similitude  between  the 
civil  and  criminal  departments ;  and,  in  the  criminal,  the  de- 
fendant might  plead  as  many  pleas  at  one  time  as  his  case 
required. 

§  749.  Double  Pleading;  continued.  —  Hawkins,  treating  of 
the  plea  in  abatement  of  an  appeal,  says :  ^^  There  seems  to  be 
no  donbt  but  that,  if  a  defendant  in  an  appeal,  or  even  in  an 
indictment  of  felony,  think  it  proper  to  make  use  of  never 
so  many  pleas  or  exceptions  of  this  kind,  requiring  all  of  them 
tlie  same  kind  of  trial,  he  may  take  advantage  of  them  all,  un- 
less they  be  repugnant  to  one  another.  Also  it  seems  to  be 
the  better  opinion,  that  he  shall  have  the  like  advantage,  where 
such  pleas  or  exceptions  do  not  all  of  them  require  the  same 
kind  of  trial,  but  some  of  them  are  triable  by  matter  of  record, 
and  others  by  the  country.  And  if  such  pleas  or  exceptions 
be  all  of  them  triable  by  the  country,  it  seems  to  have  been 
generally  agreed,  that  the  defendant  must  at  the  same  time 
plead  also  with  them  all  his  matters  in  bar,  if  he  have  any  such, 
and  also  plead  over  to  the  felony,  unless  where  he  hath  admit- 
ted the  fact  by  the  matter  pleaded  in  bar.  But  if  the  plea  in 
abatement  be  triable  by  matter  of  record,  it  is  holden  in  some 
books  that  the  defendant  is  not  bound  to  plead  over  to  the 
felony  till  such  plea  in  abatement  bo  found  against  him.  But 
the  greater  number  of  precedents  and  constant  practice  of  late 
seem  to  be  otherwise.  However,  it  seems  clear,  that  whatso- 
ever matters  are  pleaded  in  abatement  of  an  appeal  or  indict- 
ment of  felony,  and  found  against  the  defendant,  yet  he  may 
afterwards  plead  over  to  the  felony."  This  high  authority  then 
proceeds  to  draw  the  distinction  between  civil  and  criminal 
cases  as  follows :  ^^  And  in  these  respects  such  an  appeal  and 
indictment  differ  from  appeals  of  mayhem,^  and  all  civil  actions 
whatsoever,  except  only  assizes  of  mortdancestor^  novel  dis- 
seisin, nuisance,  andyt^m  utrum  ;  for  it  seems  to  be  a  settled 
rule,  that,  in  appeals  of  mayhem  and  all  other  civil  actions, 
those  above  mentioned  only  excepted,  if  a  plea  in  abatement, 
triable  by  the  country,  be  found  against  the  defendant,  he  shall 
not  be  suffered  afterwards  to  plead  any  new  matter,  but  final 

1  See,  as  to  the  i^peal  of  Mayhem,  Crim.  Law  11.  §  969,  note.. 
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judgment  shall  be  given  against  him.  Also  it  seems  to  be 
agreed,  that,  in  all  other  actions,  except  those  above  mentioned, 
if  a  defendant  together  with  a  plea  in  abatement  plead  also  a 
plea  in  bar,  or  the  general  issue,  he  waives  the  plea  in  abate- 
ment; and  the  plea  in  bar  or  general  issue  only  shall  be 
tried."  i 

§  750.  ContinuecL  —  It  is  believed  that  the  doctrine  thus 
stated  by  Hawkins  is  good  law  at  the  present  day  in  those  of 
our  States  in  which  the  question  has  not  been  otherwise  affirm- 
atively settled  by  some  statute,  or  judicial  decision,  or  a  long 
course  of  practice  inconsistent  therewith.  Thus,  in  Alabama 
it  was  held  that  a  defendant  in  a  criminal  cause  cannot  be 
compelled  at  the  trial  to  select  and  rely  upon  one  of  several 
pleas  in  abatement  submitted  by  him.  And  Ormond,  J.  pro- 
nouncing the  judgmeint  of  the  court,  said :  "  The  act  of  the 
legislature,  in  allowing  more  pleas  than  one  to  be  filed,  does 
not  extend  to  criminal  cases.  But  the  right  thus  to  plead 
exists  at  common  law.  In  Ghitty's  Criminal  Law,  434,  this  is 
denied ;  but  he  cites  no  adjudged  case  in  support  of  his  opin- 
ion, whilst  the  contrary  doctrine  is  held  by  Hawkins,  a  much 
higher  author  on  criminal  law,  supported  by  high  authority. 
This  seems,  then,  to  be  the  better  law ;  and  we  do  not  feel 
warranted  in  depriving  the  prisoner  of  any  defence  secured  to 
him  by  the  common  law,  and  not  repealed  by  statute."  ^  It  is 
impossible  for  the  author  to  say  in  how  many  States  this  Ala- 
bama, or  better,  doctrine  has  been  actually  held,  though  it  has 
been  in  several  of  them.^    On  the  other  hand,  it  was  laid  down 

1  2  Hawk.  P.  C.  c.  28,  §  128.  to  submit  more  iseues  than  one  to  the 

3  The  State  v.  Greenwood,  5  Port  jury  at  the  same  time.    But  I  could 

474,  488.    And  see  The  State  v.  Allen,  not  with  propriety  make  a  record  of 

1  Ala.  442 ;  b.  p.  Buzzard  v.  The  State,  ail  such  cases  and  print  the  result  here ; 
20  Ark.  106 ;  Commonwealth  v.  Long,  because,  where  no  point  concerning  the 

2  Va.  Cas.  818.  procedure  has  been  made  to  the  court, 
3  See  the  last  note.    I  hare  had  oc-    and  no  decision  has  been  pronounced, 

casion,  of  course,  to  examine  all  the  the  case  is  of  no  authority  to  establish 
American  cases,  in  the  preparation  of  any  thing  in  the  law,  and  the  practice 
this  work  and  the  work  on  the  Criminal  may  hare  been  a  mere  loose  one,  toler- 
Law ;  and  I  can  state  of  my  general  ated  while  it  was  not  justified ;  and  be- 
recollection  of  them,  that  it  is  very  com-  cause,  in  most  instances  of  tills  sort,  I 
mon  in  this  country  for  the  prisoner  to  could  not  know  whether  there  may  not 
introduce  several  distinct  pleas  together,  have  been  a  statute  of  the  State,  modi- 
mingling  even  dilatory  pleas  with  pleas  fyhig  the  common-law  practice.  See 
in  bar  or  to  the  general  issue,  and  even  Commonwealth  t;.  Blerrill,  8  Allen,  546. 
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in  Tennessee,  that  a  defendant  cannot  plead  double  in  a  crim- 
inal case ;  consequently,  where  a  former  conviction  and  not 
guilty  are  pleaded  together,  the  rule  in  this  State  seems  to  be 
to  treat  the  latter  plea  as  a  mere  nullity.^ 

§761.  Duplicity. — Where  several  matters  of  defence  are 
thus  pleaded  together,  the  pleas,  it  should  be  remembered, 
must  be  separate  and  distinct ;  for  duplicity  in  a  plea  is  not 
allowable^  any  more  than  in  an  indictment.  Such  seems  to  be 
the  reason  of  the  case,  sustained  by  some  authority ;  on  the 
other  hand,  Starkie  says,  that,  ^^  in  general,  the  pleading  not 
guilty  is  no  waiver  of  a  special  plea,  and  does  not  render  it 
double " ;  ^  and  there  are  many  passages  in  the  older  books 
which  seem  to  maintain,  indirectly,  as  this  does,  that  special 
pleas  and  pleas  in  abatement  are  not  objectionable  for  duplicity, 
though  the  same  plea  contains  the  plea  also  of  not  guilty.  .  It 
is,  however,  the  better  practice,  if  nothing  more,  to  avoid  such 
a  departure  from  general  rule. 

§  752.  How  more  Pleas  than  One  tried.  —  And  if  two  or  more 
pleas  involving  issues  to  the  jury  are  tendered  together,  they 
are  not  all  necessarily  to  be  tried  at  once.  Thus  in  a  very  late 
Massachusetts  case  it  was  held,  that,  if  a  defendant  pleads  both 
a  previous  conviction  and  not  guilty,  he  cannot  be  put  to  trials 
against  his  objection,  on  the  latter,  until  the  former  is  decided 
adversely  to  him.  And  if  he  is  compelled  to  go  to  trial  on  both 
issues  at  the  same  time ;  and,  the  former  plea  not  being  sus- 
tained by  the  evidence,  is  convicted  on  the  latter  issue,  he  is 
entitled  to  a  new  trial  by  reason  of  the  irregularity.^  And  the 
like  doctrine  is  held  elsewhere.^  So,  if  there  are  both  a  plea 
in  abatement  and  the  general  issue,  ^^  they  are  always,"  it  was 

1  HUl  V.  The  State,  2  Yerg.  248 ;  English  judges, '  would  lead  to  this  ab- 

The  State  v.  Copeland,  2  Swan,  Tenn.  surditj,  that  they  would  be  obliged  to 

626.    See  post,  §  809-812.  find  upon  both ;  and  yet,  if  the  first 

'  Findley  v.  People,  1  Mich.  2d4.  finding  was  for  the  prisoner,  they  could 

s  1  Stark.  Crim.  Fl.  2d  ed.  889,  re-  not  go  to  the  second,  because  that  find- 

feiring  to  22  £.  4. 29 ;  2  Hale  P.  C.  266.  ing  would  bd  a  bar.'    Rex  v,  Roche,  1 

^  Commonwealth  v.  Merrill,  8  Alien,  Leach,  4th  ed.  184, 186."    p.  646,  647. 

646.    Metcalf,  J.  obserred :  «  The  two  See  post,  §  809-812. 

issues  of  former  oonyiction  or  former  *  Henry  v.  The  State,  88  Ala.  889, 

acquittal,  and  not  guilty,  are  distinct;  899  (overruling  Bob  v.  The  State,  29 

and  both  cannot  rightly  be  submitted  Ala.  20) ;  Foster  v.  The  State,  89  Ala. 

to  a  jury  at  the  same  time.   '  Charging  229;  Dominick  v.  The  State,  40  AU. 

ihem  with  both  issues  at  once,'  said  the  680. 
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observed  in  England,  ^*  tried  upon  separate  charges  to  the 
jury."^  Yet  it  is  believed  that  more  issues  than  one  may, 
under  some  circumstances,  be  very  properly  submitted  to  the 
jury  at  the  same  time.^ 

§  753.  The  Doctrine  epitomiaMd. — The  doctrine  seems,  there- 
fore, to  be,  that  a  defendant  may  plead  any  number  of  pleas  at 
one  time,  whether  in  bar  or  in  abatement,  provided  they  are 
not  Tepugnant  the  one  to  the  other ;  yet,  on  the  other  hand, 
they  are  not  necessarily  to  be  all  submitted  to  the  jury  together. 
Yet  this  doctrine  is  not  followed  to  its  full  extent  in  all  the 
States ;  there  being,  in  some  of  the  States,  such  exceptions 
and  limitations  to  it  as  are  mentioned  in  various  places  in  this 
chapter.  The  result  is  not,  however,  as  it  might  seem,  to  ren- 
der unimportant  all  consideration  of  the  order  of  the  pleading 
in  criminal  cases.  For  example,  if,  as  just  stated,  there  is  a 
plea  of  a  former  conviction  introduced  in  connection  with  the 
plea  of  not  guilty,  the  former  is  to  be  tried  before  the  latter.' 

§  754.  Fleas  to  be  separately  tried,  should  they  be  pleaded 
together  —  In  Felony  —  Fleadlng  over. — It  is  perhaps  also  the 

better  opinion,  that,  in'  those  cases  in  which,  according  to  the 
established  course  of  practice,  a  particular  issue  will  be  tried 
before  a  particular  other  issue,  and  both  will  not  be  submitted 
to  the  jury  together,  the  defendant  need  not,  unless  he  chooses, 
plead  the  latter  matter  until*  he  has  pleaded  the  former  and  a 
decision  has  been  reached  adversely  to  him.  Thus,  in  a  Massa- 
chusetts case,  where  the  defendant  had  introduced  the  two 
pleas  of  a  previous  conviction  and  not  guilty  together,  it  was 
observed  by  the  learned  judge  that  this  course  was  unusual 
and  unnecessary.^    On  the  other  hand.  Lord  Hale  speaks  of 

^  Rex  V.  Roche,  supra.  resorted  to  for  the  purpose  of  saxing 
'  See  ante,  §  760,  note.  In  Com-  the  labor  of  counsel  in  preparing  the 
monwealth  v»  Merrill,  supra,  Metcalf,  proper  pleadings.  And  if  this  course 
J.  obsenred :  "  It  is  said,  however,  that  was  permitted  by  the  court,  the  parties 
eridtooe  of  such  [former]  conyiction,  who  agreed  to  it  were  bound  by  the  re- 
has,  of  late  years,  been  received  on  the  suit.  As  the  statute  of  1864,  c.  260, 
trial  of  the  general  issue,  upon  the  de-  authorizes  a  plea  that  requires  no  labor, 
fendant's  motion,  and  by  consent  of  the  we  trust  that  this  practice  will  be  dis- 
Commonwealth's  counsel ;  and  we  find  continued."  p.  647. 
that  this  seems  to  hare  been  so  in  Com-  >  Ante,  §  760,  762.  And  see  post, 
monwealth  v.  Loud,  8  Met.  828,  and  §  812. 

Commonwealth  v.  Bubser,  14  Gray,  88.  ^  Commonwealth  v,  Meiiill,  8  Allen, 

We  presume  that  this  practice  was  646,  646. 
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the  introdnction  of  the  two  pleas  together  as  the  ^^  regular '' 
coarse,  while  he  deems  the  other  admissible.  ^^  Regularly," 
he  says,  ^^  where  a  man  pleads  any  plea  to  an  indictment  or 
appeal  of  felony,  that  doth  not  confess  the  felony,  he  shall  yet 
plead  over  to  the  felony,  in  favarem  vitce ;  and  that  pleading 
over  to  the  felony  is  neither  a  waiving  of  his  special  plea,  nor 
makes  his  plea  insufficient  for  doubleness.  And  therefore,  if 
he  pleads  any  matter  of  fact  to  the  writ  or  indictment,  or  pleads 
autrefaii  canvictj  or  autrefois  acquit,  he  shall  plead  over  to  the 
felony."  Yet,  going  on  to  say  what  shall  be  done  if  he  omits 
this,  the  learned  author  adds :  ^^  and  although  he  doth  it  not 
upon  his  plea,  but  his  plea  be  found  or  tried  against  him,  yet 
he  shall  not  be  thereby  convict  without  pleading  to  the  felony 
and  trial  thereupon."  ^ 

§  755.    In   MlBdemeanor — Pleading  over,  oontinned.  —  What 

is  said  in  the  last  section  relates  particularly  to  felony ;  in  mis- 
demeanor, the  rule  is  not  in  all  respects  the  same.  If,  in 
misdemeanor,  a  defendant  pleads  a  matter  in  abatement,  and 
this  plea  is  demurred  to,  raising  thus  a  question  of  law,  or  if 
in  any  other  way  the  issue  becomes  one  of  law  and  not  of 
fiict,  and  the  court  decides  against  the  defendant,  he  shall  then 
indeed  be  permitted  to  plead  over  to  the  indictment,  the  same 
as  in  felony.^  And  the  like  course  is  pursued  where  his  plea 
is  a  special  one  in  bar.^  But,  in  misdemeanor,  differing  herein 
from  felony,  if  the  special  matter  pleaded  in  advance  of  the  plea 
of  not  guilty  raises  a  question  of  fact  for  the  jury,  the  defendant 
cannot  plead  over  on  the  issue  being  found  against  him ;  but 
the  verdict  operates  as  a  conviction  for  the  offence,  and  the 
court  or  the  jury,  as  by  the  law  of  the  State  the  matter  may 
devolve  on  the  one  or  the  other,  is  to  proceed  to  fix  the  punish- 
ment.^ In  such  a  case,  as  we  have  seen,^if  the  indictment  had 
been  for  felony,  the  judgment,  instead  of  being  final,  would 
have  been  to  answer  over  to  the  felony.^  The  distinction  be- 
tween felony  and  misdemeanor,  in  this  respect,  rests  on  the  old 
reason  which  is  expressed  by  the  words  in  favorem  vitcB  ;  and, 

I  2  Hale  P.  C.  266,  266.    .  «  The  State  v.  AUen,  1  Ala.  442; 

>  Buzzard  v.  The   State,  20  Ark.  Ouess  v.  The  State,  1  £ng.  147 ;  1 

106.  Chit.  CMm.  Law,  461. 

*  Barge  v.   Commonwealth,  8  Pa.  *  Ante,  §  764. 

262.  •  1  Chit  Crim.  Law,  461. 
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Chough  the  reason  has  passed  away  as  to  most  felonies,  the  rule 
remains.  The  ^^distinction  between  the  result  of  a  verdict 
against*  the  defendant  on  his  plea  in  abatement,  and  a  judg- 
ment against  him  on  a  demurrer  thereon,"  acknowledged  only 
in  cases  of  misdemeanor,  ^^  is  founded  on  this  principle,  that, 
whenever  a  man  pleads  a  fact  which  he  knows  to  be  false,  and 
a  verdict  be  against  him,  the  judgment  ought  to  be  final ;  for 
every  man  must  be  presumed  to  know  whether  his  plea  be  true 
or  false  in  matter  of  fact :  but,  upon  demurrer  to  a  plea  in 
abatement,  there  shall  hQ  s^  respandeas  ouster;  because  every 
man  shall  not  be  presumed  to  know  the  matter  of  law,  which 
he  leaves  to  the  judgment  of  the  court.''  ^ 

§  756.  Flea  in  Abatement  after  Plea  in  Bar  —  Other  Admiafliona 

by  Plea. — It  is  too  late  to  introduce  a  plea  in  abatement  after 
the  defendant  has  pleaded  in  bar ;  ^  unless,  indeed,  he  obtains 
leave  of  the  court  to  withdraw  the  one  plea  and  substitute  the 
other ;  ^  for  the  plea  in  bar,  tendered  alone,  admits  whatever 
is  ground  only  of  abatement.  So  any  plea  to  an  indictment 
admits  its  genuineness  as  a  record.^ 

§  757.  Conoinaion.  —  The  result  of  our  inquiries  in  this  chap- 
ter is,  that  attention  should  be  paid  to  the  order  in  which  the 
several  pleas  are  introduced ;  but  that,  beyond  some  simple 
and  obvious  propositions,  it  is  hitherto  impossible  to  lay  down 
exact  rules  regulating  the  order,  such  as  the  old  books  give  us 
concerning  the  order  of  pleading  in  civil  causes. 

^  1  Chit.  Crim.  Law,  461;   Gibson,  notwithstanding  the  jury  find  against 
C.  J.  in  Barge  v.  Commonwealth,  8  Pa.  him  on  the  issues  of  fact.  The  State  o. 
262,  264.    It  seems  to  be  the  doctrine  Allen,  1  Ala.  442. 
in  Alabama,  that,  if  there  are  several  ^  1  Chit.  Crim.  Law,  447;  The  SUta 
pleas  in  abatement  and  on  some  of  v,  Farr,  12  Rich.  24 ;  Commonwealth  v. 
them  issues  of  law  are  made  up,  and  Butler,  1  Allen,  4 ;  The  State  v.  Mon- 
on  others  issues  of  fact,  and  the  pleas  tague,  2  McCord,  267. 
inYolving  the  issues  of  law  are  over-  '  Ante,  §  128, 124,  747 ;  Beg.  v.  Pur- 
ruled  hj  the  court,  the  defendant  maj  chase.  Car.  &  M.  617. 
then  plead  over  to  the  misdemeanor,  ^  The  State  v.  Clarkson,  8  Ala.  87a 
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CHAPTER   Lm. 

THE  MOTION  TO  QUASH  THE  INDICTMENT. 

§  758.  The  General  Doctrine. — Whenever,  for  any  reason 
which  seems  good  to  the  court,  an  indictment  cannot  be  pro- 
ceeded with  advantageously  to  public  justice,  or  without  doing 
a  wrong  to  the  defendant,  the  presiding  judge  may,  in  his 
discretion,  quash  it;  or,  in  other  words,  cause  it  to  abate. 
This  is  done  by  directing  the  clerk  of  the  court  to  make  an 
entry  to  this  effect  upon  tlie  record.  The  judge,  in  making  the 
order,  may  proceed  self-moved,  or  upon  the  motion  of  the  pris- 
oner's couniSel,  or  the  prisoner  in  person.  In  practice,  the 
motion  usually  comes  from  the  counsel  of  the  prisoner,  and  it  is 
in  the  ordinary  form  of  the  many  motions  which  in  the  course 
of  judicial  proceedings  counsel  are  in  the  habit  of  addressing 
to  the  court.  It  is  not,  as  we  have  seen,^  strictly  a. plea;  yet 
in  its  effect  it  may  be  regarded  as  such ;  hence  it  is  most  con- 
veniently treated  of  in  this  place. 

§  759.    AmiouB    CuriaB  —  Refusal   to   try  Indictment.  —  Since* 

the  court  may  quash  an  indictment  of  its  own  motion,  it  may 
do  so  when  moved,  not  only  by  the  prisoner  or  his  counsel,  but- 
by  any  third  person  as  atnums  curim;^  or,  perhaps,  to  speak 
more  exactly,  he  may  do  so  when  the  third  person  suggests  to* 
the  judge,  with  his  permission,  the  matter  on  which  he  willi 
ex  officio  proceed.  So,  instead  of  proceeding  so  formally,  the* 
court  may  simply  refuse  to  try  an  indictment  on  which,  plainly,, 
no  good  judgment  could  be  rendered.^ 

§  760.  On  Motion  of  Prosecuting  OfBcer,  or  Prosecvtor.  —  With 

US,  the  prosecuting  officer,  having  the  power  to  enter  at  discre- 
tion a  noZ.jpro^.,^  seldom  or  never  applies  to  have  an  indictment 
quashed ;  he  enters  his  nol.pros,  instead.  Yet  the  practitioner 
may  find  it  convenient  to  have  presented  before  him  what  Ghitty, 

1  Ante,  §  784.  147 ;  Bex  v.  Deacon,  Byan  &  Moody 

«  Rex  V.  Vaux,  Comb.  18.  N.  P.  27. 

>  Rex  V.  Tiemeame,  6  D.  &  R.  418,       «  Oim.   Law,  I.  $  860,   866,   858, 
6  B.  &  C.  761,  Ryan  &  Moody  N.  P.    862. 
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writing  of  the  English  practice,  says  on  this  branch  of  the  sub- 
ject :  ^  ^'  When  the  application  is  made  by  tbe  prosecutor,  the 
court  will  not  quash  the  indictment  as  a  matter  of  course,  unless 
it  appear  to  be  clearly  insufficient ;  ^  nor  even  then  after  the 
defendant  has  pleaded,  unless  another  good  indictment  has 
been  found  against  him  ;^  nor  where  he  has  been  put  to  extra 
expense,  unless  the  costs  are  first  paid  him."^  But  where  the 
indictment  is  insufficient,  and  the  defendant  is  not  put  to 
inconvenience,  the  court  will  quash  it  upon  the  motion  of  the 
prosecutor  without  the  consent  of  the  defendant,  though  it  is 
for  a  crime  in  which  they  never  show  the  same  indulgence  upon 
the  application  of  a  prisoner.^  And  if  an  indictment  removed 
by  certiorari  is  at  issue,  and  the  prosecutor  procures  another 
indictment  to  be  found,  alleging  the  first  to  be  defective,  the 
<$ourt  will,  by  consent  of  all  parties,  order  the  first  to  be  quashed 
-and  the  second  to  be  substituted  in  its  place,  and  to  stand  in 
the  same  condition.^  But  otherwise,  in  case  of  removal  by 
certiorari^  the  court  will  not  quash  the  indictment  after  the 
forfeiture  of  the  recognizance,  by  neglecting  to  carry  down  the 
record  for  trial.^  When  an  information  is  filed  by  the  Attorney- 
treneral  ex  officio^  the  court  will  quash  it  upon  motion,  if  they 
see  cause;  but,  if  it  be  exhibited  by  a  private  individual,  they 
will  not  thus  dispose  of  it,  because  the  defendant  is  entitled  to 
costs.''  ^ 

§  761.  Judicial  DiBoretion  —  Whether  Revisable  by  Higher 
Court  —  How.  —  Treating,  therefore,  the  motion  to  quash  as 
one  of  the  pleas,  or  proceedings  in  defence,  made  by  the  pris- 
oner, we  have  the  following  views.  It  is  a  motion  addressed 
to  the  judicial  discretion  of  the  court,  which  ineans  a  discretion 
regulated  by  judicial  rule ;  ^  and  the  decision  of  the  presiding 

^  1  Chit.  Oim.  Law,  299,  800.  "^  1  Salk.  880;    Com.   Dig.   Indict- 

'^  Doug.  240 ;  Com.  Dig.  Indictment,  ment,  H. 

H.  B  1  Sid.  152 ;  Com.  Dig.  Information, 

'  2  East,  226 ;  1  Leach,  11 ;  6  Mod.  D ;  4  Vin.  Ab.  Information,  £ ;   Doug. 

262.  240,  241 ;  2  Hawk.  P.  C.  c.  25,  §  149. 

*  8  Bur.  1469;  2  Stra.  946;  Com.  »  1  Chit.  Crim.  Law,  299 ;  The  State 

Dig.  Indictment,  H ;  Bac.  Ab.  Indict-  t;.  Nail,  19  Ark.  568 ;  £x  parte  Bush- 

ment,  E.  nell,  8  Ohio  State,  699 ;  Tlie  State  r. 

9  2  Sess.  Cas.  19 ;  2  East,  226,  227.  Dayton,  8  Zab.  49;  Strawhem  v.  The 

«  8  Bur.  1468;  1  W.  Bl.  460;  Com.  State,  87  Missis.  422;  Tlie  State  p. 

Dig.  Indictment,  H ;   Bac.  Ab.  Indict-  Wishon,  15  Misso.  503 ;  Click  v.  The 

ment,  K.  State,  8  Texas,  282;  United  States  v. 
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judge  thereon  is  not  ordinarily  open  for  revisal  by  a  higher 
court.^  On  the  last  point,  however,  it  was  held  in  New  York, 
that,  when  a  Court  of  Oyer  and  Terminer  has  quashed  an  indict- 
ment, it  may,  even  at  a  subsequent  .term,  give  leave  to  the 
public  prosecutor  to  make  up  a  record  as  if  judgment  had  been 
rendered  for  the  defendant  on  demurrer,  for  the  purpose  of 
enabling  him  to  sue  out  a  writ  of  error.  And,  if  such  leave  is 
refused,  the  Supreme  Court  will  award  a  mandamtts.  Thus 
the  superior  court  could  in  effect  revise  the  decision  of  the 
inferior  in  respect  of  this  matter  of  quashing  the  indictment, 
though  a  writ  of  error  would  not  lie  directly.  And  Sutherland, 
J.  said :  *'  The  power  and  jurisdiction  of  the  court  over  the 
cause  are  not  determined  either  by  an  order  arresting  the 
judgment  or  quashing  the  indictment.  It  is  competent  for  a 
court,  upon  proper  cause  shown  and  upon  proper  terms,  with  a 
view  of  promoting  the  substantial  purposes  of  justice,  to  vacate 
or  set  aside  its  most  formal  rules  and  orders."  ^  In  some  of 
our  States,  it  is  believed,  a  decision  upon  this  subject  of  quash- 
ing may  be  taken  from  a  lower  to  a  higher  court  for  revisal  by 
the  usual  direct  processes ;  and,  in  one  way  or  another,  this 
result  may  be  reached  in  many  of  the  States.^ 

§762.  'When  made. — A  motion  to  quash  the  indictment 
ought  to  be  made  at  an  early  stage  of  tlie  cause.  There  are 
cases  and  dicta  which  seem  to  go  fully  to  the  point  that  this 
motion  cannot  be  made  after  issue  joined  on  the  plea  of  not 
guilty,  or  perhaps  after  the  plea  itself  is  entered."^  Plainly, 
after  verdict,  this  motion  is  not  admissible;^  for  then  the 
motion  should  be  in  arrest  of  judgment.  And  it  is  not  a 
motion  which  will  ordinarily  be  entertained  while  the  cause  is 

Stowell,  2  Cart.  C.  C.  153;  Common-  The  State  v,  Batchelor,  16  Misso.  207; 

wealth  V.  Eastman,  1  Cush.  189;  The  The  State  v.  Wall,  16  Misso.  208;  The 

State  V.  Barnes,  29  Maine,  661;  The  State  v.  Barnes,  29  Maine,  561;  The 

State  V.  Stuart,  28  Maine,  111.  State  v,  Staker,  8  Ind.  670;  Common- 

1  The  State  v.  Jones,  5  Ala.  666 ;  wealth  v.  Church,  1  Barr,  105. 

The  State  v,  Conrad,  21  Misso.  271 ;  «  1  Stark.  Crim.  PI.  2d  ed.  299;  The 

The  State  v.  Putnam,  88  Maine,  296 ;  ^  State  v.  Burlingham,  15  Maine,  104 ; 

Commonwealth  v.  Eastman,  1   Cush.  Nicholls  v.  The  State,  2  Southard,  589. 

189;  The  State  v.  Hurley,  54  Maine,  ^  The  State  v.  Barnes,  29  Maine,  561. 

562;  ante,  §  451  and  note,  456.  See  The  State  v.  Stuart,  28  Maine, 

2  People  V.  Stone,  9  Wend.  182,  192.  Ill ;  Thomasson  v.  The  State,  22  Ga. 
)  See  The  State  v.  Fortune,  10  Misso.  499 ;  Rice  v.  The  State,  8  Kansas,  141 ; 

466 ;  The  State  v.  Rector,  11  Misso.  28 ;    The  State  v.  Jarvis,  68  N.  C.  556. 
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on  trial.^  Yet  in  New  Jersey  it  has  been  laid  down,  that,  to 
make  way  for  a  motion  to  quash,  the  court  will  always  permit 
the  plea  of  not  guilty  to  be  withdrawn.^  The  true  view  appears 
to  be,  that  there  is  no  need  for  this  plea  to  be  withdrawn ;  it 
being  in  the  discretion  of  the  court  to  hear  the  motion  while 
the  plea  remains  on  the  record.  Thus,  in  a  Massachusetts 
case,  after  the  defendant  had  pleaded  not  guilty,  and  when  the 
cause  was  about  V>  be  tried,  but  before  the  jury  were  impan- 
elled, the  court  refused  to  allow  him  to  withdraw  his  plea  of 
not  guilty  for  the  purpose  of  demurring  to  the  indictment,  yet 
consented  to  hear  the  objection  on  a  motion  to  quash,  which 
seems  to  have  been  done  without  any  withdrawal  of  the  plea.' 
And  various  other  cases  confirm  the  general  proposition,  that 
the  existence  on  the  record  of  the  defendant's  plea  of  not  guilty 
is  no  absolute  bar  to  the  introduction  of  the  motion  to  quash 
the  indictment.^  The  doctrine  to  be  drawn  from  the  cases  and 
from  the  reason  of  the  law  combined  appears  to  be,  that  the 
motion  to  quash,  not  being  one  of  right,  but  of  privilege  granted 
by  the  court  to  the  defendant,  will  not  be  received  when  pre- 
sented at  any  unreasonable  time;  yet  what  is  a  reasonable 
time  will  depend  upon  the  nature  of  the  objection  to  be  reached 
by  the  motion,  the  diligence  used  by  the  defendant  in  bringing 
it  forward,  and  many  other  things  not  possible  to  be  stated  in 
a  general  proposition.  ^ 

§  763.  Whether  Defeat  miut  appear  on  Face  of  Indictment. 
—  It  has  sometimes  been  laid  down,  and  it  is  the  doctrine 
which  seems  to  prevail  in  some  of  our  States,  that  the  motion 
to  quash  can  be  founded  only  on  some  defect  apparent  on  the 

^  Rookwood's  Case,  18  Howell  St.  note,  that  "  the  court  may  in  its  discre- 

Tr.  139, 161  et  seq. ;  Cranbume's  Case,  tion  quash  an  indictment  at  any  time, 

18  Howell  St.  Tr.  221,  228  et  sefl.    See  before  the  jury  are  charged  with  the 

Bex  V.  Abraham,  1  Moody  &  B.  7.  trial  of  the  prisoner."      In    Reg.   o. 

a  Nichols  V.  The  State,  supra.  Heane,  9  Cox  C.  C.  488,  436, 10  Jur. 

'  Commonwealth    v.    Chapman,   11  n.  b.  724,  Cockbum,  C.  J.  said :   **  As 

Cush.  422.  regards  the  objection  that  the  motion 

^  Ante,  §  760 ;  Rex  v.  Moor,  W.  Kel.  to  quash  cannot  be  made  after  plea 

108 ;  Rex  v.  Wynn,  2  East,  226.    In  pleaded,  I  think  if  it  is  made  to  appear 

Rex  V,  Frith,  1  Leach,  4th  ed.  10, 11,  clearly  that  there  was  no  jurisdiction, 

"  the  court  said,  it  was  by  no  means  we  have  power  to  quash  the  indictment 

proper  to  encourage  the  quashing  of  at  any  stage." 

indictments  after  prisoners  have  plead-  &  And  see  ante,  §  768,  759,  and  the 

ed";  and,  in  the  pardcuUr  case,  re>  cases  there  dted. 
fused  to  do  so.    But  it  is  added  in  a 
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face  of  the  indictment.^  Indeed  this  is  perhaps  everywhere  a 
sort  of  general  rule ;  *  but  the  better  doctrine  is,  that  the  court 
in  its  discretion  will  look  into  what  is  brought  to  its  attention 
outside  the  indictment,  and  even  outside  the  record  of  the 
cause.'  Thus,  the  prosecuting  attorney  may*admit  the  exist- 
ence of  a  fact,^  or  the  fact  may  be  made  to  appear  on  affidavit,^ 
and  in  either  case  the  extrinsic  matter  will  be  considered  in 
connection  with  the  indictment  as  constituting  the  basis  for  a 
motion  to  quash. 

§  764.  Quashing  a  Fart — Bad  Connta. — Where  an  indictment 
contained  a  large  number  of  counts, —  laying,  indeed,  an  assault 
in  twenty-one  different  ways,  —  a  motion  to  strike  out  some  of 
the  counts,  as  being  unnecessary,  and  vexatious  to  the  defend- 
ant, was  overruled ;  Lord  Hardwicke,  C.  J.  observing :  "  How 
can  we  strike  out  any  thing  that  the  gi*and  jury  have  found  ? 
....  The  officer  that  attends  the  grand  jury  should  not  let 
such  indictments  come  before  them."  ^  This  case  has  some- 
times been  somewhat  singularly  interpreted  as  establishing, 
that  a  court  cannot  quash  a  defective  count  in  an  indictment, 
and  leave  a  good  count  to  stand,  but  the  whole  must  be  quashed 
or  ndne.'^  Plainly  the  case  maintains  no  such  doctrine ;  and, 
for  the  same  reason  that  a  grand  jury  may  find  some  counts  in 
a  bill  presented  to  them  and  ignore  others,^  the  court  —  look- 
ing at  the  question  as  one  of  legal  principle  —  may  quash  bad 
counts  and  leave  good  ones.  In  some,  perhaps  most,  of  our 
States,  this  is  done ;  ^  but,  in  other  of  the  States,  it  is  perhaps 
refused,  the  courts  following  what  is  assumed  to  be  the  English 
rule.^^    If,  however,  only  a  part  of  the  counts  are  bad,  and  the 

1  The  State  v.  Biekey,  4  Halst.  298 ;  Stocklej,  2  Gale  &  D.  728,  8  Q.  B. 

Wickwire  v.  The  State,  19  Conn.  477 ;  288. 

Commonwealth  v.  Church,  1  Barr,  105 ;  ^  Rex    v.    Pewtenu,    Cas.    temp. 

Broward  v.  The   State,  9    Fla.  422;  Hardw.  208,  2  Stra.  1026. 

ante,  §  456.  ?  1  Chit.  Crim.  Law,  808. 

3  Beg.  V.  Bnrnby,  18  Law  J.  n.  8.  ^  Ante,  §  701. 

M.  C.  29.  *  Jonei  v.  The  State,  6  Humph.  485 ; 

s  The  State  v.  Batchelor,  15  Misso.  The  State  v.  Woodward,  21  Misso.  265; 

207;  Tlie  State  v.  Wall,  15  Misso.  208.  The  State  v.  Wishon,  15  Misso.  503; 

«  The    State    v.    Cain,    1    Hawks,  King  v.  The  State,  10  Texas,   281 ; 

852.  Scott  V.  Commonwealth,  14  Grat.  687. 

*  Reg.  V.  Heane,  9  Cox  C.  C.  488,  ^^  As  not  very  distinctly  sustaining 

486,  10  Jur.  K.  B.  724;    The  State  v.  this  part  of  the  text,  see  Dukes  v.  The 

Horton,  68  N.  C,  595.    See  Beg.  v.  State,  11  Ind.  557.    See  also  Kane  v. 
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prisoner  wishes  to  have  them  quashed,  his  Diotion  should  prop- 
erly be  limited  to  them,  instead  of  being  a  motion  to  quash  the 
whole  indictment.^  And  even  then  the  court  may  not  interfere 
where  it  would  if  all  the  counts  were  ill ;  because  the  good 
counts  will  support  a  general  verdict,  and  the  reason  for  the 
interference  may  not,  therefore,  exist.^ 

§  765.  Captdon.  —  Where  the  caption  ^  is  made  up  in  the 
English  way,  and  perhaps  generally  where  it  is  not,  a  defect  in 
it  may  be  reached  by  the  motion  to  quash,  the  same  as  a  de- 
fect in  the  body  of  the  indictment  itself.* 

§  766.   When  the  Court  will  exercise  Discretion  to  Qiuish  :  — 

General  Views.  —  These  general  views  exhaust,  or  nearly  so, 
the  subject  of  quashing  the  indictment.  Yet  the  books  contain 
multitudes*  of  cases  in  which,  under  the  particular  circum- 
stances, the  judges  have  interfered,  on  the  one  hand,  or  have 
refused  to  interfere,  on  the  other,  upon  the  motion  to  quash. 
It  is  doubtful  whether  more  good  or  harm  is  done  by  arraying 
these  cases  in  a  law  book ;  on  the  one  hand,  they  may  afford 
helps  to  practitioners  and  to  judges  by  way  of  suggestion ;  on 
the  other  hand,  they  may  practically  convey  the  false  impres- 
sion, that  wliat  has  been  done  or  refused  at  one  time  by  one 
judge  will  or  should  be  done  or  refused  at  another  time  by 
another  judge.  Now,  the  circumstances  of  cases  differ ,  the 
practice  of  tribunals  differs ;  it  may  sometimes  be  the  most 
convenient  course  to  pass  upon  the  whole  question  of  an  al- 
leged defect  under  a  motion  to  quash  ;  sometimes  convenience 
is  promoted  by  giving  to  the  motion  no  heed.  Considerations 
of  practical  justice  also  may  sometimes  point  in  one  direction, 
sometimes  in  another. 

§  767.  Effect    of   statutes    limiting   Methods     of     Defence. — 

Again ;  in  many  of  our  States,  there  have  been  enacted  of  late 
years  statutes  curtailing  the  common-law  rights  of  prisoners  to 
take  advantage  by  other  means  of  defects  in  the  proceedings. 
In  such  circumstances,  considering  that  the  court  must  in  some 

People,  3  Wend.  868;   The   State  v.       *  Commonwealth  v.  Hawkins,  8  Graj, 
Rector,    11    Misso.    28;    The    State    468. 
V.  Buchanan,  1  Ire.   69 ;    The   State       '  Ante,  §  656  et  seq. 
V.  Smith,  8  Blackf.  489.  *  1  Chit.  Crim.  Law,  299 ;  The  State 

^  The  State  v.  Wishon,  supra.  v.  Hickman,  8  Halst.  299 ;  Respablica 

v.  Cleayer,  4  Yeates,  69. 
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way  make  available  to  defendants  all  their  rights  of  defence, 
they  may  find  it  necessary  to  elevate  this  motion  to  quash  to 
more  than  its  ancient  importance,  and  allow  it  where  it  would 
not  before  have  been  allowed,  and  even  give  it  greater  effect.^ 

§  768.  "WIU  not  Quash —  SerlouB  Offence  —  Treason  —  Felony 
—  Fazjnry  —  Forgery  —  Bxtortion  —  Conspiracy  —  Disorderly 
House  —  'Hlg^vTBys  —  Bffalioious     Injuries  —  Nuisance  —  Other 

Offenders  being  Tried.  —  Dangerous  as  it  is  to  undertake  to  guide 
the  reader  in  this  matter,  by  citing  precedents  of  what  has 
been  done  or  refused  heretofore,  he  will  probably  be  best  satis- 
fied if  the  author  here  adds  what  Ghitty  says  on  the  subject, 
with  his  notes,  and  with  references  to  some  later  English  cases, 
and  to  the  American.  After  observing,  that,  when  the  motion 
is  made  on  behalf  of  the  defendant,  the  rules  by  which  the 
court  is  guided  are  more  strict,  and  the  objections  more  numer- 
ous, than  when  it  proceeds  from  the  prosecutor,  ^^  because,  if 
the  indictment  be  quashed,  the  recognizances  will  become  in- 
effectual," he  proceeds :  ^  "  The  courts  usually  refuse  to  quash 
on  the  application  of  the  defendant  when  the  indictment  is  for 
a  serious  offence,  unless  upon  the  clearest  and  plainest  ground, 
but  will  drive  the  party  to  a  demurrer,  or  motion  in  arrest  of 
judgment,  or  writ  of  error.*  It  is,  therefore,  a  general  rule, 
that  no  indictments  which  charge  the  higher  offences,  as  trea- 
son or  felony ;  ^  or  those  crimes  which  immediately  affect  the 
public  at  large,  as  perjury,^  forgery,  extortion,  conspiracies, 
subornation,  keeping  disorderly  houses,  or  offences  affecting 
the  highways,  not  executing  legal  process  ;  will  be  thus  sum- 
marily set-aside.^  So  the  court  refused  to  quash  an  indictment 
against  a  number  of  persons  for  breaking  and  entering  a  lead 
mine,  though  it  was  defective ;  because  there  were  large  num- 
bers of  persons  met  together,  and  the  judges  were  trying  others 
in  the  same  county  for  similar  offences.^    Upon  the  same 

1  See  ante,  §  114  and  the  cases  there       *  1  Salk.  872 ;   6  Mod.  18 ;  2  Sess. 

dted.  Cas.  1,  2, 4,  8 ;  1  Sess.  Cas.  887-889 ; 

3  1  Chit.  Grim.  Law,  800^-808.  2  Stra.  1210;   Com.  Dig.  Indictment, 

*  Cald.  482,  564 ;  Nolan  F.  L.  261 ;  H ;  Bac.  Ab.  Indictment,  K;   2  Hawk. 
Bell  V.  Commonwealth,  8  Grat.  600.  P.  C.  c.  26,  §  146 ;  Bum  Just.  Peijuiy, 

«  1  Salk. 872;  Com. Dig.  Indictment,  HI.;   Williams  Just.  Feijury,  II.;   6 

H.    But  see  4  Harg.  St.  Tr.  697,  698.  Mod.  18,  as  to  extortion. 

*  Commonwealth  v.  Litton,  6  Qrat.  ^    1  Wils.  826 ;    Com.  Dig.  Indict- 
691.  ment,  H ;  Bac.  Ab.  Indictment,  E. 
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ground,  the  court  will  refuse  to  quash  an  indictment  for  a 
nuisance,  without  a  certificate  that  it  is  removed ;  ^  and  the 
court  have  refused  to  quash  an  indictment  against  a  parish  for 
not  repairing  a  highway,  on  an  affidavit  that  the  way  was  in 
repair,  but  the  defendants  were  directed  to  plead  guilty,  and 
pay  a  nominal  fine ;  ^  and  the  court  will  refuse  to  quash  an  in- 
dictment against  overseers  for  not  paying  money  over  to  their 
successors,  for  that  is  a  growing  evil,  and  affecting  the  inter- 
ests of  the  community.^ 

§  769.  Offences  FubUc  in  their  CoDBequenoes  —  Fraadulent  In- 
juries —  Forcible  Entry  —  Disturbance  in  Church — Embezslement 
by    Bankrupt  —  Enticing    away    Servant  —  False    Weights    and 

Measures.  —  ^'  Neither  will  the  court,  as  it  has  been  held  in 
general,  quash  indictments  for  forcible  or  fraudulent  injuries,  as 
for  a  forcible  entry ,^  for  a  disturbance  in  church  ;  ^  or  against 
a  bankrupt  for  his  embezzling  his  effects,®  or  for  enticing 
away  a  servant ;  ^  for,  though  some  of  these  are  private  in  their 
name,  they  are  public  in  their  consequences.^  And  in  an  in- 
dictment for  using  false  weights  and  measures,  the  court  will 
not  thus  interfere,  even  where  it  appears  tlie  scale  for  goods  is 
the  lightest,  and  though  it  is  not  stated  where  the  supposed 
offence  was  committed.^ 

§  770.  Informations  —  Another  Indictment  Fending. —  ''And 

as  informations  are  rarely  allowed,  except  for  offences  endanger- 
ing the  public  welfare,  it  is  said  that  the  court  will  never  quash 
them  at  the  instance  of  the  defendant.^^  And  it  is  no  ground 
to  quash  an  indictment  that  there  be  another  pending  against 
defendant  for  the  same  offence,  unless  indeed  there  be  some 
vexation  which  the  court  will  judge  of  and  determine ;  and,  in 
a  case  where  there  was  a  joint  indictment  against  two  for  per- 
jury, which  on  the  trial  the  court  inclined  to  think  bad,  and  the 

1  2  Ld.  Raym.  1164 ;  Andr.  139, 220 ;       »  Cro.  Car.  584;   1   Sid.  64;  Com. 
4  Bur.  2116 ;  1  Salk.  872;  1  Vent.  870;    Dig.  Indictment,  H. 

Cro.  Car.  684  ;  1  Barnard.  E.  B.  46 ;       ^  1  Leach,  10;  8  J.  B.  Moore,  666. 
Com.  Big.  Indictment,  H ;  Bac.  Ab.       7  1  Salk.  872 ;  Com.  Dig.  Indictment, 

Indictment,  K.  H. 

2  2  Chit.  216.  8  6  Mod.  42 ;   8  Bur.   1841 ;  Com. 
s  2   Stra.    1268 ;   Com.  Dig.  Indict-  Dig.  Indictment,  H. 

ment,  H ;  Bac.  Ab.  Indictment,  K.  9  8  Bur.  1841 ;  Com.  Dig.  Indictment, 

4  6  Mod.  96 ;  Com.  Dig.  Indictment,    H ;  Bac.  Ab.  Indictment,  K. 
H.  w  1  Vin.  Ab.  Information,  E. 
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trial  was  postponed,  pending  which  a  separate  indictment  against 
one  of  the  parties  was  preferred,  the  court  refused  to  quash  the 
latter  indictment,  no  vexation  appearing."  ^ 

§  771.  Caution.  —  Now,  if  the  reader  should  take  what  is 
thus  said  by  Ghittj,  as  quoted  in  the  last  three  sections,  in  an 
absolute  sense,  and  so  infer  that  the  court  would  never  quash 
an  indictment  for  the  several  offences  thus  enumerated,  he 
would  be  led  entirely  astray.  As  the  present  author  under- 
stands this  statement,  —  at  least,  as  he  understands  the  present 
practice  of  our  Americl^n  courts,  —  they  will  quash  the  indict- 
ment in  any  or  all  the  cases  thus  put  in  general  terms,  when 
the  ends  of  justice  will  appear  to  be  thereby  promoted. 

§  772.  '^m  Quash  —  VTant  of  JuriBdictton  — '  No  Addition — 
No  Indiotable  Offence  —  Ezeroiaing  Ttade  —  Material  Averment 
Omitted  —  Libel  of  Magpbitrate  —  (Quashing  as  to  One  of  Several 

Defendants,  &c,  in  the  Note).  —  Chitty  continues:  "There 
are  some  cases,  howeyer,  in  which  the  court  will  thus  inter- 
fere on  the  behalf  of  the  defendant  upon  a  proper  application, 
made  upon  affidavit  of  the  objection,  and  pointing  it  out  so 
that  it  may  be  cured  in  another  indictment.^  Thus,  where 
the  court,  in  which  the  indictment  was  found,  have  no  jurisdic- 
tion, it  will  be  quashed  ;^  as,  if  an  indictment  for  perjury  at 
common  law  be  presented  at  the  quarter  sessions,  which  they 
have  no  power  to  determine.^  And  it  seems  the  court  will 
quash  an  indictment  for  perjury  for  want  of  an  addition  to  de- 
fendant's name,  if  the  objection  be  properly  taken  by  affidavit.^ 
And  if  from  the  facts  stated  it  appear  that  no  indictable  offence 


1  Per  Abbott,  J.  Not.  1816,  Adol-  reasons.    The  State  v,  Kitbj,  2  Soath- 

phos  moved  to  quash  the  indictment ;  ard,  886. 

The  SUte  v.  Whitmore,  5  Pike,  247.  '  Reg.  v.  Heane,  9  Cox  C.  C.  488, 10 

'  Probably  the  form  in  which  the  ap-  Jur.  n.  s.  724 ;  Bell  v.  Commonwealth, 

plication  is  to  be  made,  must  be  regu-  8  Grat.  600 ;    Justice  v.  The  State,  17 

lated  in  each  case  bj  a  consideration  Ind.  66. 

of  the  nature  of  the  particular  case,  <  1  Bur.  889;  2  Stra.  1088;  2  Hawk, 

and  the  kind  of  defect  which  is  to  be  P.  C.  c.  26,  §  146,  n.  26 ;  Com.  Dig. 

reached.    The  rule  mentioned  in  the  Indictment,  H. 

text  may  very  well  be  applied  where  the  <^  8  D.  &  R.  621.    And  see  The  State 

motion  to  quash  stands  in  the  place  of  a  v.  McGregor,  41  N.  H.  407.    So  also  if 

plea  in  abatement.    And  see  The  State  the  oiTence  appears  to  be  barred  by 

V.  Maurer,  7  Iowa,  406.    In  a  New.Jer-  the  Statute  of  Limitations.    The  State 

sey  case  it  is  laid  down,  that,  on  a  mo-  v.  Robinson,  9  Post.  N.  H.  274. 
tion  to  quash,  it  is  not  necessary  to  file 
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has  been  committed,  the  indictment  will  be  thus  set  aside  in 
the  first  instance.^  So  an  indictment  for  exercising  'a  trade, 
contrary  to  the  custom  of  the  city,  will  be  quashed,  as  it  mani- 
festly cannot  be  supported.^  And  an  indictment  when  not  for 
any  of  the  public  offences  we  have  already  mentioned,  may  also 
.  be  quashed  for  the  omission  of  a  material  averment ;  as,  where 
an  indictment  for  not  receiving  a  parish  apprentice  did  not 
aver  the  binding  to  be  within  the  43  Eliz.  c.  2 ;  ^  or,  before  the 
repeal  of  the  statute,  the  proceeding  for  maintaining  a  cottage 
without  four  acres  of  land,  neglected  to  state  that  it  was  in- 
habited ;  ^  or,  where  the  defendant  was  charged  with  speaking 
words  of  a  magistrate,  not  in  themselves  actionable,  and  they 
were  not  stated  to  be  said  of  him  in  the  execution  of  lus 
oflBce.^ 

§  773.  Mifljoinder  —  Formal  Requisites  —  The  Commencement 

—  Against  Form   of  Statute  —  Gross  Defect  —  Exercising  Trade. 

—  "And  the  same  rule  applies  , to  evident  misjoinder,®  and 
gross  deficiency  in  the  formal  requisites.  Thus  where  six  per- 
sons were  jointly  and  severally  charged  with  exercising  a  trade 
without  having  served  an  apprenticeship,  the  indictment  was 
quashed  as  altogether  vicious.''^  So  where  the  indictment  al- 
leged '  it  was  presented,'  without  adding, '  by  the  oath  of  twelve 
men ' ;  ^  where,  in  a  caption,  it  was  said, '  that  the  several  in- 
dictments to  this  schedule  annexed  are  true  bills,'  whereas 
they  are  only  bills  till  they  are  found  ;  ®  and  where  the  charge 
is  expressed  merely  by  way  of  recital,^®  the  proceedings  may  be 
thus  disposed  of.  But  the  court  will  not  quash  an  indictment 
on  a  statute,  merely  because  it  does  not  conclude  ^  against  the 
form,'  &c.,  but  leave  the  defendant  to  demur.^^   And  the  defect, 

1  Doug.    258 ;     Commonwealth    v,       ^  1  Stra.  628 ;  Com.  Dig.  Indictment* 
Clark,  6  Grat.  676.  H. 

2  Comb.  243.  8  Andr.  280. 
«  2  Stra.  1268 ;   Com.  Dig.  Indict-       »  1  Salk.  876. 

ment,  H  ;  Bac.  Ab.  Indictment,  E.  ^^  1  Seas.  Cas.  8. 

^  Andr.  230 ;  Com.  Dig.  Indictment,  i^  2  Stra.  702 ;  Bac.  Ab.  Indictment, 

H.  K.    An    indictment    not    concluding 

^  Andr.  226 ;  Com.  Dig.  Indictment,  "  against  the  peace  and  dignity  of  the 

H ;  Bac.  Ab.  Indictment,  K.  United    States,"   may    be    quashed. 

^  Lewellen  v.  The  State,  18  Texas,  United  States   v.   Crittenden,  Hemp. 

688 ;  The  State  v.  Nail,  19  Ark.  663.  61 ;  United  States  v.  Lemmons,  Hemp. 

See  also,  ante,  §  444-462;  Strawhem  62. 
V.  The  State,  87  Missis.  422. 
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in  general,  must  be  very  gross  and  apparent  to  induce  the 
court  to  dismiss  the  indictment  in  this  summary  way,  instead 
of  leaving  the  party  to  the  more  usual  remedies  of  demurring 
or  moving  m  arrest  of  judgment."  ^ 

§  774.  ziffeot  of  RefiiBai  to  Quash.  —  If  the  court  refuses  to 
quash  an  indictment,  such  refusal  is  not  to  be  regarded  as  a 
final  decision  of  the  question  raised,  but  it  may  be  brought  up 
in  any  proper  legal  form  afterward.^ 


CHAPTER  LIV. 

THE  DEMUBREB. 

§  775.  The  General  Dootrine.  —  In  the  law  of  pleading,  ^'  de- 
murrers are  of  two  kinds,  general  and  special ;  the  latter  being 
called  special  because  they  assign  some  special  cause  of  de- 
murrer, while  the  former  assign  none.  But  at  common  law 
the  distinction  between  the  one  and  the  other  consisted  in  the 
mere  form  of  demurring,  since  the  office  and  effect  of  both 

M  W.  Bl.  275;  Dong.  240,  241 ;  2  State,  and  there  deliTered  to  the  officer 

Hawk.  P.  G.  c.  25,  §  146,  in  notis ;  Cro.  to  be   arrested.    People   v.   Rowe,  4 

Car.  147 ;  Post.  104.    The  indictment  Parker  C.  C.  258.    If  a  party  is  indict- 

•hould  not  be  quashed  in  a  doubtful  ed  in  the  Circuit  Court  for  one  county, 

case.    Commonwealth   v.   Eastman,  1  and  it  appears  at  the  trial  that  the  crime 

Cush.   189 ;   Respublica  v.  Cleaver,  4  was  committed  in  another  county,  the 

Teates,   69 ;   The   State   v.   Smith,  1  indictment  may  be  quashed  for  the  pur- 

Murph.  218 ;  People  v.  Eckford,  7  Cow.  pose  of  having  him  indicted  and  tried 

585.    But  it  should  be,  whenever  it  is  in  such  other  county,  and  the  accused 

manifest   that    no  judgment    can  be  be  recognized  accordingly.    Parrish  v. 

rendered  on  it    The  State  v.  Beard,  The  State,  14  Md.  288.    Where  one 

1  Dntcher,  884;  The  State  v.  Robin-  count  in  a  bill  of  indictment  charges 

son,  9  Post.  N.  H.  274.    Quashing  an  the  offence  to  have  been  committed  in 

indictment  as  to  one  of  several  defend-  one  county,  and  another  count  charges 

ants,  abates  it  also  as  to  the  rest.    Peo-  it  in  another,  the  general  rule  is,  that 

pie  V,  Eckford,  supra.    It  is  no  ground  the  counto  are  repugnant,  and  the  in- 

for  quashing  an  indictment  or  dlscharg-  dictment  will  be  quashed  on  motion,  or 

ing  the  prisoner  from  arrest,  that,  after  the  prosecutor  be  compelled  to  elect  on 

the  issuing  of  the  warrant,  and  before  which  he  will  proceed.    The  State  v. 

indictment    found,  by  an    agreement  Johnson,  5  Jones,  N.  C.  221. 

between  the  officer  and  some  person  ^  Ex  parte  Bushnell,  8  Ohio  State, 

in  Canada  the  prisoner  was  forcibly  599. 
brought  from  Canada  to  the  line  of  the 

475 


§  J777  PLEADINGS  SUBSEQUENT  TO  INDICTMENT.      [BOOK  TH. 

wero  the  same  ;  faults  in  mere  form  being  reached,  at  common 
law,  as  well  by  a  general  as  by  a  special  demurrer."  ^  An  ex- 
ception to  this  doctrine,  however,  is,  that  at  commou  law 
duplicity  can  be  reached  only  by  special  demurrer.^  This  is 
the  law  as  respects  civil  causes ;  and,  as  respects  criminal^  it 
seems  to  be  substantially  the  same.  '^  Upon  a  demurrer  to  an 
indictment,  the  court  must  look  to  the  whole  record  ^  to  see 
whether  they  are  warranted  in  giving  judgment  on  it ; "  objec- 
tions, therefore,  to  the  jurisdiction  of  the  court,  to  the  sub- 
stance, and  to  the  structure  of  the  indictment,  are  alike  reached 
in  this  way.*  And  though  the  objection  is  one  relating  to  the 
mere  form  of  the  indictment,  it  may  usually  be  taken  on  a 
general  demurrer,  to  the  same  effect  as  upon  a  special.^ 

§  776.  Fonns.  —  The  following  forms  of  the  demurrer  are 
furnished  by  Archbold :  ^  — 

Demurrer  to  an,  Indictment  or  Information:  — 

"  And  the  said  J.  S.  in  his  own  proper  person  cometh  into  court  here,  and,  hav- 
ing heard  the  said  indictment  [or  information]  read,  saith  that  the  said  indict- 
ment [or  iqformation]  and  the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  above  stated  and  set  forth,  are  not  sufficient  in  law,  and  that  he  the 
said  J.  S.  is  not  bound  bj  the  law  of  the  land  to  answer  the  same ;  and  this  he 
is  ready  to  verify  ;  wherefore,  for  want  of  a  sufficiept  indictment  [or  informa- 
tion] in  this  behalf,  the  said  J.  8.  prays  judgment,  and  that  by  the  court  he  may 
be  dismissed  and  discharged  from  the  said  premises  in  the  said  indictment  [or 
information]  specified." 

*  Joinder.  "  And  J.  N.,  who  prosecutes  for  our  said  lady  the  queen  in  this  behalf, 
saith,  that  the  said  indictment  and  the  matters  therein  contained,  in  manner  and 
form  SB  the  same  are  above  stated  and  set  forth,  are  sufficient  in  law  to  compel 
the  said  J.  S.  to  answer  the  same ;  and  the  said  J.  N.,  who  prosecutes  as  afore- 
said, is  ready  to  verify  and  prove  the  same,  as  the  court  here  shall  direct  and 
award ;  wherefore,  inasmuch  as  the  said  S.  hath  not  answered  to  the  said  indict- 
ment, nor  hitherto  in  any  manner  denied  the  same,  the  said  J.  N.,  for  our  said 
lady  the  queen,  prays  judgment,  and  that  the  said  J.  S.  may  be  convicted  of  the 
premises  in  the  said  indictment  specified."  [The  like  form,  mutatis  mutandis,  may 
be  adopted  in  the  case  of  informations,  and  of  indictments  in  the  Court  of  Queen's 
Bench.] 

§  777.  Demurrer  to  a  Plea  in  Bar:  — 

"  And  J.  N.,  who  prosecutes  for  our  said  lady  the  queen  in  this  behalf,"as  to 
the  said  plea  of  the  said  J.  S.  by  him  above  pleaded,  saith  that  the  same,  and 

1  Gould  PI.  c.  9,  §  8.  s  Lazier  v.  Commonwealth,  10  Grat 

2  lb.  8d  ed.  note ;  ante,  §  442,  448.        708;  Commonwealth  v.  Jackson,  2  Va. 
«  Ante,  §  741.  Cas.  601. 

*  Rex  V.  Fearnley,  1  T.  R.  816,  «  Archb.  Crim.  PI.  &  Ev.  18th  Lond. 
820.  ed.  115, 116. 
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the  matters  therein  contained,  in  manner  and  form  as  the  same  are  ahore  pleaded 
and  set  forth,  are  not  sufficient  in  law  to  bar  or  preclude  our  said  lady  the  queen 
from  prosecuting  the  said  indictment  against  him  the  said  J.  S. ;  and  that  our 
said  lady  the  queen  is  not  bound  bj  the  law  of  the  land  to  answer  the  same ; 
and  this  the  said  J.  N.,  who  prosecutes  as  aforesaid,  is  ready  to  yerify :  where- 
foie,  for  want  of  a  sufficient  plea  in  this  behalf,  he  the  said  J.  N.,  for  our  said 
lady  the  queen,  prays  judgment,  and  that  the  said  J.  S.  may  be  conyicted  of  the 
premises  of  the  said  indictment  specified."  [The  like  form,  mutcUis  mutandis,  may 
be  adopted  in  the  case  of  informations,  and  of  indictments  in  the  Court  of  Queen's 
Bench.  A  demurrer  to  a  plea  in  abatement  is  in  the  same  form,  except  that  it 
concludes  with  praying  "judgment,  and  that  the  said  indictment  may  be  ad- 
judged good,  and  that  the  said  J.  S.  may  further  answer  thereto,"  &c.] 

Joinder,  **  And  the  said  J.  S.  saith,  that  his  said  plea  by  him  abore  pleaded, 
and  the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  preclude  our  said  lady  the 
queen  from  prosecuting  the  said  indictment  against  him  the  said  J.  S. ;  and  the 
said  J.  S.  is  ready  to  yerify  and  prove  the  same,  as  the  said  court  here  shall  direct 
and  award :  wherefore,  inasmuch  as  the  said  J.  N.,  for  our  said  lady  the  queen, 
hath  not  answered  the  said  plea,  nor  hitherto  in  any  manner  denied,  the  same, 
the  said  J.  S.  prays  judgment,  and  that  by  the  court  here  he  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  said  indictment  specified."  [The 
jouader  is  the  same,  if  the  demurrer  be  to  a  plea  in  abatement,  except  that  it  con- 
cludes with  praying  "judgment,  and  that  the  said  indictment  may  be  quashed," 

&C.] 

§  778.  General  —  Special  —  It  is  perceived  that^in  the  forms 
here  given,  the  demurrer  is  general  and  not  special.  In  some 
of  our  States,  there  are  statutes  requiring  that  the  demurrer 
shall  specify  the  particular  matter  objected  to  ;  and,  of  course, 
where  such  a  statute  prevails,  its  directions  must  be  followed.^ 

§  779.  One  Count  —  The  Entire  Indictment  —  There  may  be 

a  demurrer  either  to  a  single  count,  or  to  the  entire  indictment. 
In  Alabama  it  has  been  held,  that,  where  there  is  a  general 
demurrer,  and  to  the  entire  indictment,  the  entire  demurrer 
must  be  overruled  if  one  count  is  good.^ 

§  780.  When.  —  Though  it  is  competent,  as  we  have  seen,' 
for  the  court  to  quash  an  indictment  after  the  defendant's  plea 
has  been  given  in,  and  without  any  withdrawal  of  the  plea,  the 
same  rule  appears  not  to  apply  to  the  reception  of  a  demurrer. 
The  law  on  this  subject  is  not  very  distinctly  stated  in  the 
books  ;  but  it  probably  is,  that,  unless  some  rule  of  court  as  to 
the  time  of  demurring  prevents  the  reception  of  the  demurrer, 

1  Benham   v.  The    State,  1  Iowa,       *  Ingram  v.  The  State,  89  Ala.  247, 
642;  The  State  o.  Qroome,  10  Iowa,    260. 
808.  s  Ante,  $  762. 
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it  may  be  presented  whenever  there  is  not  a  plea  pending,  yet 
not  when  there  is.  In  other  words,  it  must  be  presented  at  or 
before  the  arraignment ;  because,  at  the  arraignment,  the  pris- 
oner must  plead.^  The  court,  however,  will  often  permit,  on 
application  to  its  discretion,  a  defendant  to  withdraw  his  plea 
and  demur,  when  he  cannot  demur  as  of  right.^  This  is  a  dis- 
cretion the  exercise  of  which  cannot,  according  to  the  English 
doctrine,  be  revised  by  a  higher  tribunal.^ 

§781.  The    Judgment — Answering  over.  —  ^^  The   judgment 

for  the  defendant  upon  demurrer  is,  that  he  be  dismissed  and 
discharged  from  the  premises."  ^  When  the  judgment  is  against 
the  defendant,  the  question  whether  he  shall  be  permitted  to 
answer  over,  or  whether  final  judgment  shall  be  passed  against 
him,  is  as  follows  :  — 

§  782,  "Whether  Answer  over,  in  Felony.  —  It  is  familiar  doc- 
trine prevailing  in  the  civil  department  of  our  common  law, 
that  a  demurrer  admits  the  truth  of  the  pleading  demurred  to ; 
therefore,  if  a  defendant  puts  in  a  general  demurrer  to  a  dec- 
laration, he  cannot,  on  the  demurrer  being  overruled,  be  per- 
mitted to  answer  over.  The  same  doctrine,  with  the  exceptions 
and  limitations  about  to  be  stated,  applies  to  an  indictment. 
Lord  Hale  lays  it  down  in  very  broad  terms,  that,  ^^  if  a  person 
be  indicted  or  appealed  of  felony,  and  he  will  demur  to  the 
appeal  or  indictment,  and  it  be  judged  against  him,  he  shall 
have  judgment  to  be  hanged  ;  for  it  is  a  confession  of  the 
indictment,  and  indeed  a  wilful  confession,  for  he  may  have  all 
the  advantages  of  exception  to  the  insufficiency  of  the  indict- 
ment or  appeal  by  way  of  exception,  either  before  his  plea  of 
not  guilty  or  after  his  conviction  and  before  judgment,  as  he 
might  have  by  demurrer."  ^  And  in  a  case  comparatively  re- 
cent, the  English  judges  held,  that,  where  there  was  a  general 
demurrer  to  an  indictment  for  a  transportable  felony,  and  it 
was  overruled,  final  judgment  must  pass  ;  ^^  inasmuch  as,  by  a 
general  demurrer,  the  prisoner  confesses  all  the  material  facts 
charged  against  him  in  the  indictment,  though,  in  the  case  of 

1  Ante,  §  728  et  seq.  «  Reg.  v.  Brown,  17  Law  J.  n.  s.  M. 

2  Ante,  §  762;  Reg.  v.  Purchase,  Car.    C.  145. 

&  M.  617j  Reg.  V.  Faderman,  1  Den.       *  Archb.  Crim.  PI.  &  Et.  18th  Lond. 

C.  C.  566;  Reg.  v,  Sheals,  8  Crawf.  &    ed.  116. 

Dix  C.  C.  880.  *  2  Hale  P.  C.  257. 
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a  demurrer  of  a  special  nature,  which  is  usually  called  a  de- 
murrer in  abatement,  it  might  be  otherwise.  And  they  inti- 
mated, that  the  various  dicta  whicli  appeared  in  the  books  in 
opposition  to  the  above  ruling  were  probably  to  be  accounted 
for  by  the  above  distinction  not  having  been  sufficiently  at- 
tended to."  1 

§  783.  Whether  Answer  over,  in  Bfliadeiiieanor.  —  It  has  been 
laid  down  also  in  England,  that,  in  misdemeanor,  if  a  defend- 
ant demurs  to  an  indictment,  even  in  abatement,  and  the  de- 
cision is  against  him,  final  judgment  shall  pass.*''  Hawkins 
states  the  matter  thus :  '^  It  seems,  that,  in  criminal  cases 
not  capital,  if  the  defendant  demur  to  an  indictment,  &c., 
whether  in  abatement  or  otherwise,  the  court  will  not  give 
judgment  against  him  to  answer  over,  but  final  judgment.  For 
it  seems  that  in  such  cases  there  can  be  no  demurrer  properly 
in  abatement,  except  it  be  to  a  plea  in  abatement,  or  to  a  repli- 
cation to  such  a  plea."  ^ 

§  784.  How  in  United  States.  —  In  the  United  States,  the 
law  on  this  subject  is  perhaps  not  in  all  respects  well  settled  ; 
but  everywhere  in  this  country,  if  there  is  a  demurrer  to  an 

^  Reg.  V.  Faderman,  1  Den.  C.  C.  tal,  the  judges  sitting  on  the  commis- 

468,  570,  8  Car.  &  K.  868,  4  Cox  C.  C.  sion  of  Ojer  and  Terminer  in  Dublin 

859,  Temp.  &  M.  286.     See  Reg.  v.  agreed  that  the  defendant  was  entitled 

Phelps,  Car.  &  M.  180.  In  Archb.  Crim.  to  plead  over  to  the  felony,  after  judg- 

Pl.  &  Ey.  18th  Lond.  ed.  116, 117,  this  ment  against  him  on  demurrer  to  the 

case  of  Reg.  v.  Faderman  is  mentioned  indictment.    In  some  cases  it  has  been 

as  having   settled    the    law    as   thus  ruled,  indeed,  that  the  defendant,  in 

stated,  where  the  demurrer  is  general ;  felony,  may  demur  and  plead  over  to 

but,  as  to  the  doctrine  previously  held,  the  indictment  at  the  same  time:  Heg.  v. 

the  following  is  said :  "  Demurrers  in  Phelps,  Car.  &  M.  180 ;  R«g.  v.  Adams, 

felonies  have  hitherto  been  of  such  rare  Car.  &  M.  299 ;  but  this  was  denied  to 

occurrence,  that  it  has  been  doubted  be  law  in  Reg.  v.  Odgers,  2  Moody  ft 

what  judgment  ought  to  be  pronounced  R.  479." 

against  the  defendant    The  older  au-  >  Reg.  v.  Gibson,  8  East,  107,  111. 

thorities  went  to  show  it  to  be  final:  >  2  Hawk.   P.   C.  c.  81,  §  7.     In 

2  Hawk.  P.  C.  c.  81,  §  6 ;  but  by  some  Archb.  Crim.  PI.  &   Ev.   18th  Lond. 

this  was  questioned,  and  it  was  said  ed.  116,  it  is  stated  thus :  "The  judg- 

that,  in  favorem    vitce,  the   defendant  ment  against  the  defendant  in  misde- 

should  plead  over  to  the  felony.    lb.  meanor  is  the  same  as  upon  demurrer 

5  6 ;    2  Hale  P. .  C.   226,  257 ;   4  Bl.  in  civil  cases :  Rex  v.  Taylor,  5  D.  ft 

Com.  884 ;  Rex  v.  Taylor,  5  D.  &  R.  R.  422,  8  B.  &  C.  602,  612 ;  and  the 

422,  8  B.  ft  C.  602, 612 ;  Rex  v.  Gibson,  court  has  the  same  power  of  permitting 

8  East,  107.    See  Reg.   v.  Purchase,  the  defendant  afterwards  to  plead  over. 

Car.  &  M.  617 ;  Reg.  v.  Bowen,  1  Car.  Reg.  v.  Birmingham    and  .Gloucester 

ft  K.  501,  504.   In  Reg.  v.  Duffy,  which  Railway,  3  Q.  B.  228,  224." 
was  an  indictment  for  a  felony  not  capi- 
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indictment  for  a  misdemeanor,  and  it  is  overruled,  the  judg- 
ment, unless  the  demurrer  is  permitted  to  be  withdrawn,  is 
final  against  the  defendant ;  ^  though  some  courts  deem  it  to 
be  within  their  discretion  to  allow  the  defendant  to  plead  over 
in  such  a  case,  or  not.^  In  felonies,  the  judgment  is,  in  some 
of  the  States,  and  perhaps  all,  that  the  defendant  answer  over.' 

§  785.  statntes  and  their  Bffect.  —  In  Missouri,  ^^  the  statute 
directs,"  says  the  court,  '^  that,  in  all  cases  where  the  defend- 
ant does  not  confess  the  indictment  to  be  true,  a  plea  of  not 
guilty  shall  be  entered  " ;  and  a  confession  by  demurrer  is 
held  not  to  come  within  this  statute.  Therefore  in  this  State, 
when  an  indictment,  whether  for  felony  or  misdemeanor,  is 
overruled,  the  court  enters  the  plea  of  not  guilty  for  the  de- 
fendant, and  the  trial  proceeds  thereon.^ 

§  786.  ContinuecL  —  There  are  statutes  in  various  States, 
restricting  to  the  mere  demurrer,  or  to  it  and  the  motion  to 
quash,  the  right  to  take  advantage  of  a  defect  in  the  indict- 
mcyit.  By  these  statutes,  if  the  objection  is  not  made  in  this 
way,  it  cannot  be  made  in  any  other  way  afterward.^  The 
efiect  of  these  statutes  can  hardly  be  otherwise  than  to  induce 
the  courts,  where  they  prevail,  to  allow  greater  liberty  of 
pleading  over,  and  the  like,  than  would  be  granted  where  the 
common-law  rules  remain  unimpaired.^ 

1  The  State  v,  Rutlege,  8  Humph.  82 ;  Boss  v.  The  State,  9  MiMO.  087 ;  Mae- 
People  V,  Taylor,  8  Denio,  91 ;  Common-  der  v.  The  State,  11  Misso.  868 ;  Ana- 
wealth  V.  Eastman,  1  Cush.  189,  192;  tin  v.  The  State,  11  Misso.  866 ;  Lewis 
Commonwealth  v.  Foggy,  6  Leigh,  688.  v.  The  State,  11  Misso.  866. 

a  The  State  v.  Wilkins,  17  Vt.  161 ;  ^  Cowman  v.  The  State,  12  Md.  250 ; 

McCnen  v.  The  State,  19  Ark.  680.  Wise  v.  The  State,  24  Ga.  81 ;  People 

3  The  State  v.  Merrill,  87  Maine,  829,  v.  Josephs,  7  Cal.  129 ;  People  v.  Apple, 

888.  7  Cal.  289. 

«  Thomas  v.  The  State,  6  Misso.  457 ;  «  See  ante,  §  114,  767. 


480 


CHAP.  LV.]       PLEAS  PROPER,  FORMS,  ETC.  §  789 


CHAPTER  LV. 

SOME  OF  THE  PLEAS  PROPER,  AND  THE  FORMS  AND  METHOD  OF 

PLEADING  THEM. 

787.  Introduction. 
788-790.  OralPleM. 
791-804.  Something  of  Yarioas  Written  Pleas. 

§  787.  Order  of  the  Chapter.  —  The  rules  of  civil  aud  criminal 
pleading,  as  respects  the  subject  of  this  chapter,  are  so  nearly 
alike  that  we  shall  not  do  well  to  pause  long  here  in  our 
course  through  the  Yolujne.  A  few  points  onlj  will  need  at- 
tention. We  shall  consider,  I.  Oral  Pleas;  11.  Something 
concerning  Various  Written  Pleas. 

I.    Oral  Pleas. 

§  788.  GKiiity  and  Not  OuUty.  —  The  pleas  of  guilty  and  not 
guilty  are  always,  in  practice,  when  they  are  tendered  unac- 
companied with  other  pleas,  delivered  orally  by  the  prisoner 
and  written  down  by  the  clerk  of  the  court.  In  other  words, 
the  ancient  course  of  pleading,  by  which  all  pleas,  in  causes 
civil  and  criminal  alike,  were  made  orally  and  recorded  thus,^ 
has  not  been  changed  as  to  these  particular  pleas.  There  are^ 
however,  various  circumstances  in  which  the  plea  of  not  guilty 
is  tendered  in  writing. 

§  789.  Pleas  in  Abatement  and  Special  Pleaa.  —  But  special 

pleas  and  pleas  in  abatement  require  skill  in  the  pleader,  and 
are  therefore  not  suitable  to  be  delivered  orally.  For,  as  Park,. 
J.  once  observed :  ^^  Ore  tenus  [the  name  by  which  this  sort  ot 
plea  is  sometimes  technically  designated]  means  that  the  pris- 
oner may  state  the  plea,  but  he  must  do  so  in  the  proper  form." 
And  Patterson,  J.  added :  '^  The  only  difference  is,  that  it  may 
either  be  put  upon  parchment  [in  the  United  States  paper  is 
used  instead  of  parchment  ^  by  the  prisoner,  or  he  may  dictate 
it,  ore  tenuSy  and  it  may  be  taken  down  by.the  clerk  of  arraigns, 

1  Ante,  §  840.  s  Ante,  §  887. 
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and  put  upon  parchment  by  him."  ^  Still,  it  is  not  uncommon 
in  England,  or  at  least  it  is  or  has  been  sometimes  practised 
there,  to  permit  the  defendant,  in  cases  of  treason  and  felonj, 
to  put  in  the  various  kinds  of  special  and  dilatory  pleas  orally, 
to  be  taken  down  by  the  clerk  as  already  mentioned.^  Prob- 
ably this  practice  had  its  growth  as  a  part  of  the  system  of 
defence  by  prisoners  without  counsel,  when  charged  with  these 
high  crimes.  Be  this  as  it  may,  the  regular  course  in  England 
has  always  been  for  these  pleas  to  be  tendered  in  writing.^ 

§790.  How  in  United  States.  —  In  the  United  States,  the 
practice  of  pleading  these  special  and  dilatory  pleas  ore  tetius 
is  perhaps  not  quite  unknown ;  but,  at  all  events,  they  are 
generally  presented,  and  by  the  court  required  to  be  so,  in 
writing.*  Doubtless  no  court  would  allow  it  to  be  otherwise 
where  the  prisoner  is  regularly  de!ended  by  counsel.  Yet 
there  are  circumstances  in  which,  where  the  prisoner  is  desti- 
tute of  counsel,  a  special  and  perhaps  even  a  dilatory  plea 
should  be  allowed  to  be  tendered  thus  orally,  and  the  clerk 
should  be  directed  to  transfer  it  duly  to  the  record,  or  other- 
wise real  justice  would  fail  to  be  done. 

II.  Something  concerning  Various  Written  Pleas, 
§  791.  Misnomer,  Sfc. :  — 

General  View  of  Mianomer.  —  This  is  one    of  the    pleas    in 

abatement.  In  a  previous  chapter,^  we  considered  the  ques- 
tions connected  with  the  proper  method  of  naming  and  describ- 
ing the  defendant ;  so  that  there  is  but  little  left  for  this  place. 
If  it  is  necessary  that  the  defendant  should  be  described  with 
an  addition,^  and  the  indictment  omits  this  part,  advantage  of 
the  omission  can  be  taken  only  by  a  motion  to  quash  or  a  plea 
in  abatement,^  perhaps  only  in  the  latter  way  ;  ^  and  the  defect 

^  Rex  V,  Bowman,  6  Car.  &  P.  887.       Allen,  646 ;  The  State  v.  Fair,  12  Rich. 

2  Swan's  Case,  Foster,  104, 106 ;  Rex    24 ;  Jordan  o.  The  State,  22  Ga.  645. 
v.  Dean,  1  Leach,  4th  ed.  476  ;  1  Chit.        ^  Ante,  §  669  et  seq. 

Crim.  Law,  447 ;    Rex  v.    Coogan,    1  ^  Ante,  §  672-674,  681,  6S4  note. 

Leach,  4th  ed.  448 ;  Commonwealth  v,  ''  The  State  v.  McGregor,  41  N.  H. 

Merrill,  8  Allen,  646,  648.  407. 

3  1  Chit.  Crim.  Law,  448;   Champ-  8  Probably  the    true  yiew    on  this 
.ney's  Case,  2  Lewin,  62,  68,  note.  point  is,  that,  on   general  principles, 

^  See  Conmion wealth  v,  Merrill,  8    advantage  may  he  taken  of  this  error, 
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is  cured  by  a  general  appearance  and  plea  of  not  guilty. 
Where  there  is  an  error,  not  a  mere  omission,  in  the  name  or 
addition,  advantage  of  it  can  be  taken  only  by  plea  in  abate- 
ment.^ 

§  792.  Form.  —  The  following  form  of  this  plea  is  given  by 
Archbold :  ^  — 

The  Plea  of  Mimomer  in  Abatement. 


it 


And  James  Long,  who  is  indicted  by  the  name  of  George  Long,  in  his  own 
proper  person  cometh  into  court  here,  and,  having  heard  the  said  indictment 
read,  aaith  that  he  was  baptized  by  the  name  of  James,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  by  the  Ciuistian  name  of  James  hath  also 
since  his  baptism  hitherto  been  called  or  known ;  without  this,  that  he  the  said 
James  Long  now  is  or  at  any  time  hitherto  hath  been  called  or  known  by  the 
Christian  name  of  George,  as  by  the  said  indictment  is  supposed ;  and  this  he 
the  said  James  Long  is  ready  to  verify  :  wherefore  he  prayeth  judgment  of  the 
said  indictment,  and  that  the«ame  may  be  quashed,"  &c.' 

The  replication  to  this  plea  is  in  form  thus :  "  And  hereupon  J.  N.  [the  clerk 
of  the  peace,  or  clerk  of  the  arraigns],  who  prosecutes  for  our  said  lady  the 
queen  in  this  behalf,  saith,  that  the  said  indictment,  by  reason  of  any  thing  by 
the  said  James  Long  in  his  said  plea  above  alleged,  ought  not  to  be  quashed ; 

in  those  States  in  which  it  is  an  error,  Walden  v,  Holman,  6  Mod.  116, 1  Salk. 
on  motion  to  quash,  aft  well  as  by  a  6 ;  Read  v.  Matteur,  Cas.  temp.  Hardw. 
plea  in  abatement.  But  a  motion  to  286 ;  Com.  Dig.  Abatement,  F,  17.  The 
quash  is  addressed  to  the  discretion  of  court  will  not  upon  motion  quash  a  bad 
the  court,  which  does  not  bind  the  plea  in  abatement.  Rex  v.  Cooke,  2  B. 
judge  like  a  rule  of  law ;  and,  in  the  &  C.  618, 871 This  issue  is  gen- 
words  of  Abbott,  J.,  "  it  is  a  long  time  erally  proved  thus :  the  defendant  gives 
since  the  practice  prevailed  of  quashing  in  evidence  his  certificate  of  baptism, 
an  indictment  for  this  cause  on  mo-  with  evidence  of  identity,  or  proves  by 
tion."    Rex  v,  Checkets,  6  M.  &  S.  88.  parol  evidence  that  he  has  always  been 

1  The    State   v.  Hughes,   1    Swan,  called  James,  and  not  George ;  and  the 

Tenn.  261.                                               -  prosecutor,  on  the  other  hand,  proves 

>  Archb.  Crim.  Fl.  &  Ev.  18th  Lond.  that  upon  some   occasion   he  has  as- 

ed.  112, 118.  sumed  the  name  of  George,  or  that  he 

*  He   adds :   "  Annexed  to   it   [this  has  usually  gone  by  that  name.    But  it 

plea]    must   be   an  affidavit.    Rex   v.  may  be  questioned,  perhaps,  whether 

Grainger,  8   Bur.   1617   [post,  §  798,  the  proof  of  this  issue  be  not  entirely 

note],  intituled  in  the  court  and  cause,  on  the  prosecutor.    It  is  said,  indeed, 

to  this  effect :  '  James  Long,  of ,  to  have  been  decided,  that,  if  a  defend- 

the  defendant  in  this  prosecution,  mak-  ant  Allege  in  his  plea  that  he  was  bap- 

eth  oath  and  saith  that  the  plea  here-  tized  by  a  certain  name,  he  will  be  held 

unto  annexed  is  true  in  substance  and  to  strict  proof  of  that  fact ;  1  Camp, 

matter  of  fact.'    It  may  be  necessary  479 ;  but  this  is  a  mistake ;  for,  even 

to  mention,  that,  although  usual,  it  is  supposing  the  proof  of  the  issue  to  be 

not  essential  that  the  plea  should  state  upon  the  defendant,  he  cannot  be  called 

that  the  defendant  was    baptized  by  upon  to  prove  the  inducement  to  his 

such  a  name;    saying  that  it  is  his  traverse,  which  is  neither  traversable 

name,  and  that  by  that  name  he  was  nor  trjiversed  by  the  prosecutor." 
always  called  and  known,  is  sufficient. 
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because  he  saith,  that  the  said  James  Long,  long  before  and  at  the  time  of  the 
preferring  of  the  said  indictment,  was  and  still  is  known  as  well  by  the  name  of 
George  Long,  as  by  the  name  of  James  Long,  to  wit,  at  the  parish  aforesaid,  in 
the  county  aforesaid ;  and  this  he  the  said  J.  N.  prays  may  be  inquired  of  by 
the  country,"  &c. 

§793.  Misnomer,   oontinaed — Other  Fleas   in    Abatement. — 

But  for  reasons  already  stated,  it  is  deemed  best  not  to  pur- 
sue the  discussion  of  the  subject  of  these  pleas  here ;  except 
to  give  a  digest  of  a  few  points  in  a  note.^ 

^  A  plea  in  abatement  for  a  misno-  East,  88.     Lord  Ellenborough,  C.  J. 
mer  of  the  defendant  must  be  in  wri^  said :  "  In  abatement,  the  court  wiU 
ing  and  verified  by  affidavit.  The  State  give  no  other  than  the  proper  judg- 
V.  Farr,  12  Rich.  24.    An  issue  joined  ment  prayed  for  by  the  party.    And  if 
on  a  plea  of  misnomer  in  abatement  it  had  not  been  for  the  precedent  cited 
must  be  tried  by  the  jury.    The  Sute  (Rex  v.  Westby,  10  East,  85,  note),  I 
V.  Marston,  81  Maine,  292.    Where  a  should   have  been    much  inclined  to 
misnomer  in  an  indictment  is  pleaded  think  this  plea  bad  in  that  respect; 
in  abatement,  it  is  not  a  good  replica-  and  that  the  prayer  ought  to  have  been 
tion  that  the  defendant  is  the  same  that  the  indictment  should  be  quashed, 
person  mentioned  in  the  indictment.  And  without  the  defendant  prays  a  par- 
Commonwealth  V.  Dockham,  Thacher  ticular  and  proper  judgment  in  abate- 
Crim.  Cas.  288.    To  the  plea  in  abate-  ment,  the  court  are  not  bound  to  give 
ment  that  the  defendant's  name  was  the  proper  judgment  upon  the  whole 
Davis  and  he  was  indicted  under  the  record,  as  they  would  be  in  the  case  of 
name  of  David,  replication  was  made  pleas  in  bar."   p.  87.    A  plea  in  abate- 
that  he  was  called  and  known  by  the  ment  should  be  certain  to  every  intent, 
name  of  David  as  well  as  Davis.   Held,,  and  conclude  by  praying  judgment  of 
a  good  replication.   Lewis  v.  The  State,  the  indictment,  and  that  it  may  be 
1  Head,  829.     The  following  plea  in  quashed,  and  must  be  verified  by  affl- 
abatement  for  a  wrong  addition  was  davit.    Findley  v.  People,  1  Mich.  284. 
held  to  be  sufficient :   that,  "  at  the  It  must  be  pleaded  with  strict  exact- 
time  of  the  taking  of  the  said  indic^  ness.    O'Connell  t;.  Reg.  11  CI.  &  F. 
ment,  and  long   before,  he    the  said  155.    A  dilatory  plea  to  an  indictment 
James  Clark  was,  and  ever  since  hath  was  set  aside  for  want  of  an  affidavit 
been,  and  still  is,  a  laborer;  without  to  verify  it.    Rex  v.  Grainger,  3  Bur. 
that,  that  he,  the  said  James  Clark,  1617.    A  plea  in  abatement  to  an  in- 
now  is,  or  at  the  taking  of  the  said  dictment  should  specifidaily  set   ibrth 
indictment,  or  at  any  time  before,  was  the  grounds  of  objection.    Brennan  r. 
a  yeoman,  as  by  the  said  indictment  People,  15  111.  611.    The  plea  in  abate- 
is  supposed,"  &c.     Commonwealth  v.  ment  is  not  favored,  but  must  be  taken 
Clark,  2  Va.  Cas.  401.    An  indictment  with  great  strictness.    It  should  begin 
against  A  by  the  addition  of  "  servant "  by  praying  judgment  of  the  present- 
is  ill ;   but,  if  A  plead  in  abatement,  ment,  and  conclude  with  a  like  prayer 
he  must  give  a  better  addition.    Rex  v.  and  that  it  be  quashed.    Lewis  v.  The 
Checkets,  6  M.  &  S.  88.    One  indicted  State,  1  Head,  829.    Owens  D.  Havely 
for  a  misdemeanor  may  plead  in  abate-  was  indicted  under  the  name  of  Owen 
ment  a  misnomer  of  his  surname ;  and  D.  Haverly,  and  pleaded  the  misnomer 
the  plea  concluding  with  praying  judg-  in  abatement.    To  this  plea  the  State 
ment  of  the  said  indictment,  that  he  demurred.    Held,  that  the  court  had  a 
may  not  be  compelled  to  answer  the  right  to  say,  as  a  matter  of  law,  the 
same,  is  good.    Rex  v.  Shakespeare,  10  question  being  thus  presented,  that  the 
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§  794.  Plea  to  the  Juriidiction :  — 

Form.  —  The  following  is  Archbold's  ^  form  for  this  plea :  — 

The  Plea  to  the  Jurisdiction. 

"  And  the  said  J.  S.,  in  his  own  proper  person,  cometh  into  court  here,  and, 
haring  heard  the  said  indictment  read,  saith,  that  the  court  of  our  ladj  the 
queen  here  ought  not  to  take  cognizance  of  the  [trespass  and  assault]  in  the 

two  names  were   idem  sanang,  and  the  hold,  that, '  where  the  writing  is  illegi- 

demurrer  was  sustained.    The  State  v,  ble  or  obscure,  the  question  what  the 

BxveXj,  21  Misso.  498.    On  a  plea  of  letters  really  are,  is  matter  of  fact  to  be 

misnomer,  the  opinion  of  a  witness,  ac-  decided  by  the  jury/    Armstrong  v. 

quainted  with  the  writer's  hand,  not  an  Burrows,  6  Watts,  266.     There    are, 

expert,  cannot  be  received  as  evidence  however,  decisions  the  other  way.    Re- 

that  a  letter  made  as  a  "  v,"  in  the  in-  mon  v.  Hay  ward,  2  A.  &  £.  666 ;  Jack- 

dictment,   was  intended   for  an  "r,"  son  v.  Ransom,  18  Johns.  107. "    p.  17, 

although  thie  writer  usually  made  "  r  "  18.    If  a  party  would  avail  himself  of 

like  other  persons.   Sayres  v.  The  State,  the  protection  of  the  Tennessee  act  of 

80  Ala.  15.    And  Stone,  J.  made  the  1824,  c.  6,  exempting  him  from  liability 

following  observations,  citing  the  au-  for  any  ofience  about  which  he  may 

thorities  which  I  copy  also :  "  The  issue  have  testified  before  the  grand  jury,  by 

in  this  case  was  idem  sonans.     General-  a  plea  in  abatement,  he  must  aver, 

ly  such  issue  is  triable  by  the  court  specifically,  in  his  plea,  that  he  was 

without  evidence,  and  not  by  the  jury,  examined  before    the  jury  as   to  the 

We  will  not  say  there   might  not  be  particular  offence  charged  against  him 

cases  in  which  it  would  be  permissible  in  the  indictment.    An  averment  that 

to  introduce  evidence  on  this  issue.    A  he  was  summoned  and  went  before  the 

foreign  name  might  be  in  issue ;  and,  grand  jury  to  testify  as  to  tinlawful 

although  the  orthography  of  the  two  gaming,  &c.,  is  not  sufficient.    Owens 

supposed  names  might,  according   to  v.  The  State,  2  Head,  455.     A  plea 

the  laws  of  omr  language,  require  us  to  in  abatement  to  an  indictment  for  bet- 

afflx  to  each  a  diff'erent  sound,  yet  in  ting  at  cards,  alleging  that  the  defend- 

fact  the  foreign  orthography  might  be  ant  had  been  called  before  the  grand 

then  sounded  precisely  as  the  letters  jury,  and  had  given  testimony  as  to 

employed   by  the    American   pleader  the  identical  game  for  which  he  was 

would  be  here  pronounced.    Whether,  indicted ;  but  not  alleging  that  the  in- 

in  such  case,  the  proper  issue  is  idem  dictment  against  him  was  found  upon 

mmans,  or   that  the    party  is  as  well  the  testimony  then  given  by  him  ;  was 

knovm  by  the  one  name  as  the  other ;  held  on  demurrer  to  be  radically  defec- 

or,  if  the  former,  whether  the  issue  tive.    Buzzard  t;.  The  State,  20  Ark. 

thereby  becomes  one  for  the  jury ;  we  106.    A  plea  of  alien  enemy,  to  an  in- 

do  not  now  determine.    See  Armstrong  dictment  for  larceny,  is  not  good,  if  it 

V.  Burrows,  6  Watts,  266 ;  Wusthoflf  v.  does  not  allege  particularly  the  mode 

Dracourt,  8  Watts,  240;   Jennings  r.  and  manner  by  which  the  defendants 

Sherwood,   8  Ck>nn.   122;    Sidwell  v,  are  subjects  of  the  sovereign  at  war; 

Roberts,  1  Pa.  882;  Welsh  v.  Dusar,  and  that  the  Uking  of  the  goods  alleged 

8  Binn.  829 ;  Denison  v.  Wertz,  7  S.  &  to  have  been  stolen,  was  an  act  of  war, 

R.  872 ;  Moore  r.  Miller,  4  S.  &  R.  279 ;  or  that  the  defendant  did  the  act  in  the 

Watson  V,  Blaine,  12  S.  &  R.  181 ;  character  of  an  enemy.    The  State  v. 

Overton  t7.  Tracey,  14  S.  &  R.  811 ;  Stanhope,  Brayt.  20. 
Etting   V,    United    SUtes    Bank,    11        i  Archb.  Grim.  PL  ft  £v.  18th  Lond. 

Wheat  59 ;  Goddard  v.  Pratt,  16  Pick.  ed.  Ill,  112. 
412r    There  are  some  authorities  which 
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§  795  PLEADINGS  SUBSEQUENT  TO  INWCTMENT.      [BOOK  YH. 

said  indictment  above  specified  ;  because,  protesting  that  he  is  not  gnilty  of  the 
same,  nevertheless  the  said  J.  S.  saith,  that  [&c.,  so  proceeding  to  state  the  mat- 
ter of  the  plea.  See  the  precedents,  1  Went.  10, 18 ;  4  Went.  68.  Condude 
thus] :  And  this  the  said  J.  S.  is  ready  to  verify  ;  wherefore  he  prays  judgment 
if  the  sdd  court  of  our  lady  the  queen  now  here  will  or  ought  to  take  cognizance 
of  the  indictment  aforesaid ;  and  that  by  the  court  here  he  may  be  dismissed 
and  discharged,"  &c.  [Then  add  profert  of  any  letters  patent  which  may  have 
been  set  forth  in  the  plea.  The  form  is  the  same  in  the  Queen's  Bench,  except- 
ing that  the  court  is  described  as  "  the  court  of  our  said  lady  the  queen  before 
the  queen  herself  here  " ;  and,  in  the  case  of  informations,  the  words,  "  baring 
heard  the  said  indictment  read,"  are  omitted.  The  plea  must  be  verified  by 
affidavit.] 

The  form.of  the  replication  to  this  plea  is  thus :  "  And  hereupon  J.  N.  [the 
clerk  of  the  peace  or  clerk  of  arraigns],  who  prosecutes  for  our  said  lady  the 
queen  in  this  behalf,  says,  that  notwitlistanding  any  thing  by  the  said  J.  S. 
above  in  pleading  alleged,  this  court  ought  not  to  be  precluded  from  taking  cog- 
nizance of  the  indictment  aforesaid ;  because  he  says,  that  [&c.,  stating  the  matter 
of  the  replication].  And  this  he  the  said  J.  N.  prays  may  be  inquired  of  by  the 
country,"  &c.  [Or,  if  it  conclude  with  a  verification,  then  thus] :  —  "  And  this  he 
the  said  J.  N.  is  ready  to  verify ;  wherefore  he  prays  judgment,  and  that  the  said 
J.  S.  may  answer  to  the  said  indictment."  [Where  the  plea  is  pleaded  in  the 
Court  of  Queen's  Bench,  the  replication  is  in  the  name  of  the  master  of  the  crown 
office,  in  the  case  of  an  indictment  or  of  an  information  filed  by  him ;  or  in  the 
name  of  the  attorney-general,  in  the  case  of  informations  ex  officio.] 

§  795.  Ghiilty  and  Not  Ghuilty :  — 

General  View.  —  If  the  prisoner  wishes  to  admit  that  he  com- 
mitted the  offence  charged  against  him,  and  thus  avoid  a  trial, 
he  pleads,  at  his  arraignment,^  guilty.  The  effect  of  this  plea 
of  guilty  is  merely  to  bind  the  defendant  to  the  fact  of  his  hav- 
ing done  what  is  legally  charged  against  him  in  the  indictment ; 
but,  if  the  indictment  is  insufficient,  and  contains  no  valid 
charge  of  an  offence,  the  plea  of  guilty  confesses  none.^  But 
if  the  indictment  is  good,  setting  out  in  due  form  an  offence 
known  to  the  laws,  the  court,  on  receiving  the  plea  of  guilty, 
may  proceed  thereon  to  pronounce  the  sentence.^ 

1  Ante,  §  728  et  seq.  witnesses  in  open  court  to  determine 
^  Fletcher  v.  The  State,  7  Eng.  169.  the  degree  of  the  crime,  and  shall  pro- 
3  In  Iowa,  there  is  or  was  a  statute  nounce  sentence  accordingly."  There- 
in the  following  ^erms :  "  In  all  trials  upon  it  was  held,  that,  on  a  plea  of 
for  murder,  the  jury  before  whom  such  guilty  to  an  indictment  for  murder, 
trial  is  held,  if  they  find  the  prisoner  it  must  be  determined  by  evidence 
guilty  thereof,  shall  ascertain  in  their  whether  the  crime  is  murder  or  man- 
verdict  whether  it  be  murder  or  man-  slaughter,  and  the  examination  of  wit- 
slaughter  ;  and,  if  such  person  be  con-  nesses  and  decision  of  the  judge  must 
victed  by  confession  in  open  court,  the  appear  of  record.  McCauley  v.  United 
court  shall  proceed  by  examination  of  States,  Morris,  486. 
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§796.  Form. — The  form  of  the  plea  of  not  guilty  is,  like 
many  other  simple  things,  not  so  often  as  some  others  met  with 
in  the  books ;  but  it  may  be  as  follows :  — 

Plea  of  Not  Gfuiltt/. 

And  the  said  B.,  in  his  proper  person,  comes  into  court  here,  and,  having  heard 
the  said  indictment  read,  sajs,  that  he  is  not  guilty  of  the  felony  [or  misdemeanor, 
or  crime]  therein  charged  against  him,  and  hereof  he  puts  himself  upon  the 
country. 

Joinder  of  I$am, — And  hereupon  comes  C.  D.,  attorney,  &c.,  who  prosecutes 
for  the  said  Commonwealth  in  this  hehalf,  and  does  the  like. 

§  797.  Upon  the  Coimtry. — The  concluding  part  of  the  above 
plea,  ^^  and  hereof  he  puts  himself  upon  the  country,"  is,  not 
only  usual,^  but  absolutely  necessary  when  the  plea  is  a  formal 
one  in  writing.  It  is  in  one  sense  equally  necessary  when  it 
is  oral;^  though,  in  modern  practice,  it  is  not  uncommon  to 
omit  the  ancient  question  to  the  prisoner  how  he  will  be  tried ; 
the  clerk  assuming  the  proper  answer  to  have  been  made  to  it, 
and  writing  up  his  record  accordingly,  as  in  the  case  of  the 
written  plea. 

§  798.  'Witfadrawing  Plea  of  GiiUty.  —  It  is  always  in  the  dis- 

1  2  Stark.  Crim.  PI.  2d  ed.  784.  "  Harrison.   You  have  been   misin- 

*  This  proposition  is  well  illustrated  formed  of  me. 
in  a  passage  which  occurs  in  The  Trials        "  Court,   You     hare     pleaded     Not 

of  the  Regicides,!,  6  Howell  St.  Tr.  947,  Guilty ;    that  which   remains  is,  that 

999,  1000.    Thomas  Harrison,  having,  you  must  be  tried  by  God  and  the 

after  some  bandying  of  words,  pleaded  country,  otherwise  we  must  record  you 

not  guilty,  was  asked :  —  standing  mute. 

"Clerk.  How  will  you  be  tried?  "Clerk.   How  will  you  be  tried  ? 

"  Harrison.  I  will  be  tried  according        ''  Harrison,  I  will  be  tried  according 

to  the  laws  of  the  Lord.  to  the  ordinaiy  course. 

"  Clerk.   Whether  by  God  and  the        *'  Clerk.    Whether  by  God  and  the 

country  ?  country  ?  you  must  speak  the  words. 


i« 


L.  C.  Baron.  Now  I  must  tell  you,  "Harrison.    They  are  yain  words. 

if  you  do  not  put  yourself  upon  your  "  Court.    We  have  giTen  you  a  great 

country,  you  hare  said  nothing.  deal  of  liberty  and  scope,  which  is  not 

"  Clerk.  How  will  you  be  tried  ?  usual.    It  is  the  course  and  proceed- 

"  Harrison.  It  is  to  put  myself  upon  ings  of  law,  if  you  will  be  tried,  you 

what  you  please  to  put  me  upon.  must  put  yourself  upon  God  and  the 

"  Court.  If  you  understand  (you  are  country. 

not  every  man,  you  are  versed  in  pro-  "  CUrk.   How  will  you  be  tried  ? 

oeedings  of  law),  you  know  you  must  "  Harrison.    I  do  offer  myself  to  be 

put  yourself  upon  the  trial  of  God  and  tried  in  your  own  way,  by  God  and  my 

your  country ;  if  you  do  not,  it  is  as  country. 

good  as  if  you  had  said  nothing.  ''  Clerk.    God  send  you  a  good  deliv- 


erance." 
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cretion  of  tbe  court,  and  the  discretion  is  freely  exercised  in 
proper  cases,  to  allow  the  plea  of  guilty  to  be  withdrawn,  and 
the  plea  of  not  guilty  to  be  entered  in  its  place.  Even  where 
the  defendant,  after  pleading  guilty,  has  moved  in  arrest  of 
judgment,  then,  if  his  motion  is  overruled,  the  court  may, 
should  justice  require,  permit  him,  before  judgment  rendered, 
to  withdraw  this  plea  of  guilty,  and  {)lead  not  guilty.^ 

§  799.  xuTect  of  Plea  of  Not  Ghillty.  — The  plea  of  not  guilty 
is  very  broad  in  its  effect.  ^^  By  it,"  says  Starkie,  "  the  defend- 
ant denies  the  whole  of  the  charge ;  and  he  may  give  his  special 
defence  in  evidence,  though  the  matter  of  fact  be  proved  against 
him.  And  upon  the  defendant's  giving  special  matter  of  excuse 
or  justification  in  evidence,  the  jury  are  as  much  bound  to 
take  notice  of  it  as  if  it  had  been  specially  submitted  to  their 
consideration  by  a  special  plea."  '  If,  for  example,  a  person 
indicted  for  the  unlicensed  sale  of  intoxicating  liquor,  wishes 
to  admit  the  selling,  and  rely  upon  a  license  for  his  defence,  he 
should  not  plead  the  matter  specially  in  this  way ;  but  this  his 
special  defence  is  to  be  made  on  the  general  plea  of  not  guilty.' 

§800.  More  Defendants  than  One. —  Where  there  are  more 
defendants  than  one,  each  may  put  in  his  several  plea  of  not 
guilty ;  but,  if  they  plead  one  general  plea  of  this  sort,  it  is  in 
law  the  several  plea  of  each.^ 

^§  801.  Necessity  of  Plea  of  Not  Otiilty — Bntering  it  for  Pris- 
oner—  "Withdrawing  Plea  of  Not  Gxdity. — There  cannot  be  a 
trial  on  the  merits  in  a  criminal  case,  until  the  defendant  has 
pleaded  not  guilty,^  or  this  plea  has  been  entered  for  him; 
which,  contrary  to  the  ancient  English  practice,^  is  done  under 
our  statutes  whenever  he  stands  mute,  or  other  good  cause  ap- 
pears to  the  court.  But  the  plea  of  not  guilty  may,  under  proper 
circumstances,  be  withdrawn  by  leave  of  court,  preparatory  to 
entering  the  plea  of  guilty,  or  to  some  other  proceeding.^    Yet 

1  The  State  v.  Cotton,  4  FoBt.  N.  H.  74.    See  The  State  v,  Howard,  2  Brer. 
148.  165. 

2  1  Stark.  Crim.  PI.  2d  ed.  889.  And  «  The  State  v.  Smith,  2  lie.  402. 
see  Rex  v.  Pemberton,  1  W.  Bl.  280;  *  Sartorious  v.  The  State,  24  Minis. 
Rex  V.  Banks,  1  Esp.  144 ;  Bennett  v.  602. 

The  State,  1  Swan,  Tenn.  411 ;  Eggle-  •  Ante,  §  729. 

Bton  V.  The  State,  6  Blackf.  486;  Uter-  7  Rex  v.  Knightly,  Holt,  898;  The 

bnrgh  v.  The  State,  8  Blackf.  202.       '  State  v.  Abrahams,  6  Iowa,  117 ;  DaTis 

'  Peters  v.  The  State,  8  Greene,  Iowa,  v.  The  State,  20  Ga.  674. 

488 


CHAP.  LV.]        PLEAS  PBOPEB,  FORMS,  ETC.  §  804 

in  an  English  nmpriu%  case  it  was  ruled,  that,  where  an  indict- 
ment has  been  removed  and  sent  down  to  trial  as  a  Queen's 
Bench  record,  the  defendant'  cannot  withdraw  his  plea  of  not 
guilty  and  plead  guilty.  ^^  The  proper  course,"  said  Alderson, 
B.,  "  is  to  take  a  verdict  of  guilty  by  consent."  ^ 

§  802.  The  Plea  of  Nolo  Contendere :  — 

"What  it  Is  —  When  aUowea  —  The  plea  of  nolo  corUen- 
dersj  as  it  is  usually  called,  is  not  common ;  but  it  is  some- 
times, in  misdemeanors,  allowed  partly  by  way  of  compromise 
between  the  prosecuting  officer  and  the  defendant.  It  differs 
but  slightly,  in  its  effect,  from  the  plea  of  guilty.  Hawkins 
states  the  matter  thus:  '^An  implied  confession  is  where  a 
defendant,  in  a  case  not  capital,  doth  not  directly  own  himself 
guilty,  but  in  a  manner  admits  it  by  yielding  to  the  king's 
mercy,  and  desiring  to  submit  to  a  small  fine ;  in  which  case, 
if  the  court  think  fit  to  accept  of  such  submission,  and  make 
an  entry  that  the  defendant  posuit  %e  in  gratiam  regiSj  without 
putting  him  to  a  direct  confession,  or  plea  (which  in  such  cases 
seems  to  be  left  to  discretion),  the  defendant  shall  not  be 
estopped  to  plead  not  guilty  to  an  action  for  the  same  fact,  as 
he  shall  be  where  the  entry  is  qiu>d  cognovit  indictamentum:^^ ' 
Perhaps  the  only  difference  between  this  plea,  where  it  is 
received,  and  the  plea  of  guilty,  is,  that  while  the  latfter  is  a 
solemn  confession  ^ich  may  bind  the  defendant  in  other  pro- 
ceedings, the  former  is  held  to  be  a  confession  only  for  the 
purposes  of  the  particular  case.^ 

§  803.  Formality  under  Statute. —  In  .Massachusetts  a  statute 
having  provided,  that  "  no  admission  of  the  defendanl^  made 
in  court,  shall  be  received  on  the  trial,  without  the  consent  of 
the  prosecutor,  except  a  plea  of  guilty  " ;  it  was  held,  that, 
where  the  plea  of  nolo  contendere  is  received,  the  record  must 
show  at  the  same  time  the  prosecutor's  consent.^ 

§  804.  Distinguished  from  Flea  of  Oniity. — In  Wisconsin,  a 
complaint  before  a  justice  of  the  peace  for  assault  and  battery 

1  Rex  V.  Barrett,  2  Lewin,  264.  282;  Commonwealth  v.  Horton,  9  Pick, 

f  2  Hawk.  P.  C.  c.  81,  §  8.    And  see  206. 
1  Chit  Crim.  Law,  481.  ^  Commonwealth  v.  Adams,  6  Gray, 

s  Commonwealth  v.  Tilton,  8  Met.  869. 
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being  read  to  the  defendant,  he  was  asked  bj  the  justice,  '^  Am 
I  to  understand  you  as  pleading  guilty?  "  and  answered,  "  Yes, 
I  did  it :  there's  no  use  denying  it.  How  much  is  to  pay  ? 
Wliat  is  the  bill  ?  "  It  was  thereupon  held,  that  this  amounted 
to  a  plea  of  guilty,  and  not  merely  one  of  nolo  contendere,^ 


CHAPTER  LVI. 


THE  PLEA  OF  FOBMEB  JEOPABDT. 


805-807.  Introduction. 

808, 809.  The  Plea  of  AutrefoU  ConvicL 

810-817.  The  Plea  of  Autrefois  AcqmL 

818-  881.  How  when  neither  of  these  is  available. 

§  805.  Scope  of  this  Chapter.  —  In  the  work  on  the  Criminal 
Law,^  there  was  presented  a  full  view  of  the  constitutional  and 
common-law  doctrine  by  which  a  former  jeopardy  bars  a  subse- 
quent prosecution  for  the  same  offence.  There  remains  for 
consideration,  however,  the  procedure  by  which  a  defendant  is 
to  avail  himself  of  this  provision  of  the  law. 

§  806.  Waiver — Fleas  of  Autrefois  Convict  —  Autrefois  Acquit 

—  Autrefois  Attaint  —  Since  a  defendant  qan,  if  he  will,  waive 
his  rights  under  this  constitutional  and  common-law  provision,' 
it  follows,  that,  if  he  would  take  advantage  of  a  former  jeopardy, 
he  must,  in  some  way  which  accords  with  the  rules  of  criminal 
law  procedure,  bring  the  fact  to  the  attention  of  the  court. 
This  is  regularly  done  by  two  pleas  in  bar,  known  to  the  com- 
mon law,  the  one  of  which  is  produced  when  the  jeopardy  has 
resulted  in  a  conviction,  and  is  called  the  plea  of  autrefois  con- 
vict ;  the  other  of  which  is  brought  forward  when  the  jeopardy 
has  resulted  in  an  acquittal,  and  is  called  the  plea  of  avirefois 
acquit.  A  third  plea,  called  the  plea  of  autrefois  attaint,  is,  as 
we  have  seen,^  not  now  available  to  defendants. 


>  Birchard  v.  Booth,  4  Wis.  67. 
3  Crim,  Law,  I.  §  824  et  seq. 
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And  see  ante,  §  117  et  seq. 
«  Crim.  Law,  L  §  896. 
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§  807.  Where  these  Fleas  not  Available  — Course  of  this  Chap- 
ter.—  It  has  been  the  course  of  preceding  writers  to  treat  of 
these  several  pleas  separately  ;  and,  in  this  respect,  it  will  be 
convenient  for  us  to  suffer  this  chapter  to  follow  in  the  beaten  • 
path.  But  a  prisoner  is  in  legal  jeopardy,  at  least  according 
to  the  better  American  doctrine,  when  the  jury  is  impanelled 
and  ready  to  try  him  on  a  valid  indictment,  and  there  is  no 
latent  or  patent  obstacle  in  the  judicial  path  to  prevent  the 
cause  proceeding  to  the  end ;  ^  then,  if,  contrary  to  his  rights 
and  without  his  consent,  the  cause  is  suffered  to  break  off  be- 
fore a  verdict  of  acquittal  or  conviction  is  reached,  there  can- 
not be  a  technical  plea  of  autrefois  acquit  or  atUrefoia  convict 
by  reason  of  this  jeopardy,  yet  the  prisoner  is  entitled  in  some 
way  to  rely  upon  it  afterward  for  his  protection.  What  the 
true  course  in  such  a  case  is,  may  be  matter  of  some  doubt ; 
yet  we  should  keep  this  point  in  mind  while  we  discuss,  I.  The 
Plea  of  Autrefois  Convict;  II.  The  Plea  of  Autr^ois  Acquit. 
Afterward  we  shall  consider  the  point  thus  stated,  under  the 
title  of.  III.  The  Defence  of  Former  Jeopardy  when  neither  of 
these  Pleas  is  available. 

I.  The  Plea  of  Autrefois  Convict, 

§  808.  Form.  —  The -form  of  the  plea  of  previous  conviction, 
as  pleaded  under  the  rules  of  the  common  law,  is,  as  given  in 
the  books  of  forms,  as  follows':  — 

**  And  the  said  C.  D.  in  his  own  proper  person  cometh  into  court  here,  and, 
harmg  heard  the  said  indictment  read  [and  protesting  that  he  is  not  guilty  of  the 
premises  charged  in  the  said  indictment^,  saith,  that  the  said  Commonwealth 
ought  not  further  to  prosecute  the  said  indictment  against  the  said  C.  D.  in 
respect  of  the  offence  in  the  said  indictment  mentioned,  because  he  saith,  that 
heretofore,  to  wit,  at  the  Supreme  Judicial  Courfr,  begun  and  holden  at,  &c.  [set 
forth  the  former  judgment  and  conyiction  verbatim,  and  then  proceed  as  fol- 
lows] ;  as  bj  the  record  thereof,  in  the  said  court  remaining,  more  fully  and  at 
large  appears ;  which  said  judgment  and  conviction  still  remain  in  full  force  and 

1  Crim.  Law,  I.  §  858,  and  accompar  sary.    See  the  next  note,  and  the  places 

nying  sections ;  Morgan  v.  The  State,  there  referred  to.    It  is  taken  from  Rex 

18  Ind.  215.  V.  Vandercomb,  2  Leach,  4th  ed.  708, 

'  This  protestation,  here  inserted  in  712,  where  it  seems  to  have  been  deemed 

brackets,  is  not  in  the  form  of  which  necessary,  and  is  incorrectly  regarded 

the  rest  of  the  text  is  a  copy.    It  is  by  the  reporter  as  a  pleadipg  over  of 

quite  proper,  though  perhaps  not  neces-  not  guilty. 
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eff^t,  and  not  in  the  least  reversed  or  made  void.  And  the  said  C.  D.  further 
saith,  that  the  said  C.  D.,  and  the  C.  D.  so  indicted  and  convicted,  are  one  and 
the  same  person,  and  not  other  or  diflferent.  And  the  said  C.  D.  further  saith, 
that  the  burglary  of  which  the  said  C.  D.  was  so  indicted  and  convicted  as  afoie- 
^d,  and  the  burglary  for  which  he  is  now  indicted,  are  one  and  the  same  burg- 
lary, and  not  other  or  different.  And  this  the  said  C.  D.  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  said  Commonwealth  ought  fhrther  to  prose- 
cute the  said  indictment  against  the  said  C.  D.  in  respect  of  the  said  offence  in 
the  said  indictment  mentioned,  and  that  the  said  C.  D.  may  be  dismissed  and 
discharged  from  the  same."  ^ 

• 
§  809.  ObBervations  on  this   Plea  —  What  it  mtuit  contain  — 

The  Judgment — Answering  over.  —  This  mere  form  of  the  plea 
will  very  much  instruct  the  practitioner  concerning  the  law 
relating  to  this  branch  of  our  subject,  as  concerns  the  proced- 
ure. It  is  so  analogous  to  the  plea  of  autrefois  acquit,  that,  as 
to  most  of  the  points  involved,  we  shall  do  best  to  discuss  the 
two  together.  Gabbett  says,  that,  like  the  last  mentioned  plea, 
^^  it  must  set  forth  the  former  record,  and  plead  over  to  the 
felony  [a  point,  upon  which,  as  we  shall  by  and  by  see^^  he  is 
in  error]  ;  and,  in  this  also,  the  identity  both  of  the  offence 
and  of  the  person,  must  be  shown  by  averments.  The  replica- 
tion, too,  in  like  manner,  takes  issue  upon  the  material  aver- 
ments ;  and  the  judgment,  if  in  favor  of  the  prisoner,  is,  ^that 
he  go  thereof  without  day ' ;  and,  on  the  other  hand,  if  the 
issue  be  found  against  the  defendant,  the  consequence  is,  as 
where  autrefois  acquit  is  pleaded,  that  he  answers  over  to  the 
felony,  if  such  be  the  nature  of  the  indictment,  or,  in  the  case 
of  a  misdemeanor,  that  he  receives  judgment  for  the  offence."^ 
We  shall  therefore  consider,  under  the  next  sub-title,  various 
points  which  pertain  also  to  this. 

II.   Hie  Plea  of  Autrefois  Acquit. 

« 

§  810.  Form.  —  The  following  is  the  form  of  this  plea  as  given 
in  one  of  the  older  editions  of  Mr.  Archbold's  book :  — 

1  Train  &  Heard  Freced.  486.    This  himself  upon  the  country/'  &c.     Such 

form  has  also,  in  the  book  from  which  an  addition  is,  as  we  shall  see,  not  neoes- 

the  text  is  copied,  the  following  sen-  sary;  and,  though  it  perhaps  accords 

tence,  constituting  the  plea  of  not  guilty,  with  various  ancient  forms,  there  is 

added :  '* And  as  to  the  felony  and  burg-  probably  even  more  than  doubt  of  its 

lary  aforesaid  in  the  said  indictment  propriety.  Ante,  §  754 ;  post,  §  810, 811. 

mentioned,  the  said  C.  D.  saith  he  is  >  Post,  §  810,  811. 

not  guilty  thereof,  and  therefore  puts  '  2  Gab.  Crim.  Law,  886. 
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"  And  the  said  J.  S.  in  Ms  own  proper  person  cometh  into  court  here,  and, 
baring  heard  the  said  indictment  read  [and  protesting  that  he  is  not  guiltjof  the 
premises  charged  in  the  said  indictment^],  saith,  that  our  said  lady  the  queen 
ought  not  further  to  j»rosecute  the  said  indictment  against  the  said  J.  S. ;  be- 
cause he  saith,  that  heretofore,  to  wit,  at  the  general  quarter  sessions  of  the 
peace  holden  at  [so  continuing  the  caption  of  the  former  indictment],  it  was  pre- 
sented, that  the  said  J.  S.,  then  and  there,  and  thereby  described  as  J.  S.,  late 

of ,  in  the  county  aforesaid,  laborer,  on  the  third  day  of  [&c.,  continuing 

the  indictment  to  the  end ;  reciting  it,  however,  in  the  past,  and  not  in  the  pres- 
ent tense.  Recite  also  the  remainder  of  the  record  to  the  end  of  the  judgment 
in  the  past  tense,  in  like  manner.  Then  proceed  t^us] :  As  by  the  record  thereof 
more  fully  and  at  large  appears ;  which  judgment  still  remains  in  full  force  and 
effect,  and  not  in  the  least  reversed  or  made  void.  And  the  said  J.  S.  in  fact 
saith,  that  he  the  said  J.  S.  and  the  said  J.  S.  so  indicted  and  acquitted  as  last 
aforesaid,  are  one  and  the  same  person,  and  not  other  and  different  persons ;  and 
that  the  [felony  and  larceny]  of  which  he  the  said  J.  S.  was  so  indicted  and  ac- 
quitted as  aforesaid,  and  the  [felony  and  larceny]  of  which  he  is  now  indicted, 
are  one  and  the  same  [felony  and  larceny],  and  not  other  and  different  [felonies 
and  larcenies].  And  this  he  the  said  J.  S.  is  ready  to  rerify ;  wherefore  he 
prays  judgment,  and  that  by  the  court  here  he  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  present  indictment  specified.'* ' 

§  811.  Adding  the  Plea  of  Not  Guilty.  —  This  author  adds: 
*^  If  the  indictment  be  for  felony  or  treason,  the  defendant, 
besides  this  plea  of  autrefois  acquit^  should  plead  over  to  the 
felony.  In  such  a  case,  therefore,  continue  the  plea  thus: 
^  And  as  to  the  felony  and  larceny  of  which  the  said  J.  S.  now 
stands  indicted,  he  the  said  J.  S.  saith,  that  he  is  not  guilty 
thereof;  and  of  this  he  the  said  J.  S.  puts  himself  upon  the 
country.' "  For  this  proposition  he  refers  to  the  case  of  Rex 
V.  Yaudercomb,^  where,  the  plea  having  been  first  tendered 
without  ^protestation  of  innocence,  it  was  altered  to  contain  the 
words  ^^  protesting  that  they  were  not  guilty  of  the  premises 
charged  in  the  said  indictment " ;  the  court  objecting  to  it  in 
its  first  form,  and  accepting  it  as  good  in  this  amended  form.^ 

>  Not  in  Archbold.    See  ante,  §  808,  plead  over ;  but,  the  court  conceiving 

notes.  this  to  be  absolutely  necessary,  the 

'  Archb.  PI.  ft  Ev.  10th  Lend.  ed.  prisoner  pleaded  orer  to  tlie  burglary 

89.  '  Not  guilty,'  and  it  was  added  to  the 

'  Rex  V.  Yandercomb,  2  Leach,  4th  plea  in  parchment."  Now,  it  is  con- 
ed. 708,  712.  clusirely  impossible  the  court  should 

^  By  some  extraordinary  blunder,  the  have  "conceived"  what  the  reporter 

reporter  seems  to  have  regarded  this  thus  represents  it  to  have  done;   be- 

protestation  of  innocence  as  amounting  cause  the  addition  which  was  made  to 

to  a  plea  of  not  guilty ;  for  he  says  in  the  parchment,  under  the  direction  of 

a  note,  — "  The  plea,  as  it  was  origi-  the  court,  and  "conceived"  by  the  lal- 

nally  delivered  to  the  court,  did  not  ter  to  make  the  plea  of  former  acquittal 
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But  to  constitute  a  perfected  plea  of  not  guilty,  such  as  it  must 
be  when  tendered  in  a  written  form,  there  must  be  added,  to 
the  words  "  not  guilty,"  some  such  other  words  as  Archbold 
here  gives  us ;  namely,  that  ^'  of  this  the  said  J.  S.  puts  him- 
self upon  the  country."  ^  The  utmost,  therefore,  which  this 
case  holds,  is,  that  the  protestation  of  innocence  should  be 
inserted  ;  while,  on  the  other  hand,  it  does  hold  that  the  plea 
of  not  guilty  need  not  be.  And  Archbold  adds :  ^^  If,  however, 
the  defendant  pleads  autrefois  acquit  without  pleading  over  to 
the  felony,  after  his  special  plea  is  found  against  him  he  may 
still  plead  over  to  the  felony."  ^  Consequently  the  safer  course, 
by  which  all  doubts  are  avoided,  is,  to  let  the  plea  of  avtrefoi% 
acquit^  or  of  autrefois  convict,  contain  the  protestation  of  inno- 
cence, but  not  the  plea  of  not  guilty.^  In  misdemeanor,  it  appears 
to  be  now  settled  in  England,  that  there  can  be  no  double 
pleading ;  as,  by  connecting,  even  in  separate  pleas,  autrefois 
convict,  or  autrefois  acquit,  with  not  guilty ;  *  yet  in  our  own 
country  there  are  cases  in  which,  in  practice,  this  has  been 
done  in  misdemeanor ;  ^  and  it  is  hardly  safe  to  say  that  this 
practice  is  contrary  to  the  better  American  law.®  It  were  to 
be  wished  that  questions  of  this  sort  were  better  settled ;  but 
an  author  cannot  make  the  law. 

§  812.  How  Bubmitted  to  Jury.  —  If  the  plea  of  not  guilty  is 
tendered  at  the  same  time  with  that  of  a  previous  acquittal,  or 
is  made  a  part  of  the  latter,  still  the  defendant  cannot  have 
both  issues  submitted  to  the  jury  at  once,  but  the  court  will 
order  the  special  plea  to  be  passed  upon  first.^  There  are, 
indeed,  to  be  found  in  the  reports  some  instances  in  which,  by 
a  sort  of  loose  practice,  the  two  issues  have  been  submitted 
together ;  but,  where  this  was  done,  and  the  jury  returned  a 

correct  in  form,  did  not  amount  to  a  '  See  ante,  §  806-810  and  notes ;  also, 

plea  of  not  guilty.  ante,  §  760,  761. 

1  Ante,  §  797.  *  lleg.  v,  Charlesworth,  1  Best  &  S. 

2  Referring  to  2  Hawk.  P.  C.  c.  28,  460.  9  Cox  C.  C.  40. 

§  128;  Rex  v.  Sheen,  2  Car.  &  P.  684;  «  For    example,    Dominick   v.  The 

Rex  V.  Welch,  MS.  1828,  Car.  Crim.  State,  40  Ala.  680. 

Law,  8d  ed.  66.     See  also  Common-  ^  See  the  discussion,  ante,  §  740-766. 

wealth  v.  Merrill,  8  Allen,  646 ;  Com-  "^  Rex  v.  Roche,   1  Leach,  4th  ed. 

monwealth  v.  Goddard,  18  Mass.  466.  184;  Commonwealth  v.  Merrill,  8  Al- 

As  to  the  effect  of  the  Iowa  code  upon  len,  646 ;  Dominick  v.  The  State,  40 

the  question,  see  The  State  v.  Green,  Ala.  680 ;  Foster  v.  The  State,  89  Ala. 

16  Iowa,  289,  242.       .  229 ;  ante,  §  768. 
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verdict  of  guilty  without  passing  on  the  other  issue,  a  judgment 
rendered  on  the  verdict  was  held  to  be  erroneous.^  Still,  in 
such  a  case,  the  defendant  by  voluntarily  going  to  trial  on  both 
issues  waives  the  irregularity ;  and,  if  the  jury  pass  upon  both 
pleas,  he  cannot  object.^ 

§'813.  This  Plea  the  Only  Method.  —  There  is  ordinarily  no 
way  of  taking  advantage  of  a  former  donviction  or  acquittal, 
where  the  defendant  is  indicted  anew,  except  by  this  plea.  He 
cannot,  for  instance,  avail  himself  of  -this  matter  on  a  motion 
in  arrest  of  judgment.® 

§  814.  What  the  Flea  must  Allege.  —  The  plea  must  set  out 
the  record  of  the  former  conviction  or  acquittal,  including  the 
caption  and  indictment ;  and  allege,  that  the  two  offences  are 
the  same,  and  that  the  defendant  in  the  former  suit  is  the  same 
person  who  is  the  defendant  in  the  latter.^  Yet  if  one  person 
is  indicted  singly,  he  may  plead  that  he  was  before  indicted 
jointly  with  other  persons,  and  on  such  indictment  convicted 
or  acquitted.^  And  plainly  it  must  either  be  averred  in  the 
plea,  or  the  record  set  out  must  be  such  as  to  enable  the  court 
to  see,  that  the  tribunal  passing  on  the  issue  at  the  former  trial 

1  SoUidaj  V,  Commonwealth,  4  Ca--  People,  8  Gilman,  76;  Henry  v.  The 
lej,  18.  Said  Black,  J. :  <'  If  the  rep-  State,  88  Ala.  889 ;  Rex  v.  Taylor,  6 
resentatire  of  the  Commonwealth  D.  &  R.  422,  8  B.  &  C.  602 ;  Foster  v. 
traTenea  the  plea  [of  autrefois  convict]  The  State,  89  Ala.  229,  284.  In  Ten- 
by denying  that  the  former  conviction  nessee  it  waa  deemed  necessary,  where 
was  for  the  same  offence,  and  thus  the  former  trial  was  before  a  justice  of 
forms  an  issue  in  fact,  it  must  go  to  the  the  peace,  that  the  plea  should  in  some 
jury,  and  no  judgment  can  be  given  in  way  show  his  jurisdiction.  And,  if  it 
the  case  until  that  question  is  disposed  sets  forth  a  trial  and  fine  under  the  act 
of.  No  matter  how  clear  tlie  opinion  of  1848,  c.  66,  it  must  allege  that  the 
of  the  court  may  be  against  the  defend-  justice  heard  the  evidence ;  because, 
ant,  nobody  but  the  jury  can  decide  an  by  the  express  words  of  the  statute, 
issue  like  that.  The  judge  may  influ-  this  is  one  of  the  circumstances  enter- 
ence  the  verdict,  in  some  cases  he  ought  ing  into  the  jurisdiction,  which  "  cannot 
to  control  it,  but  he  cannot  pronounce  it."  be  otherwise  ascertained  and  deter- 
p.  14.  B.  p.  Nonemaker  v.  The  State,  mined."  The  State  v.  Spencer,  10 
84  Ala.  211.  Humph.  481,  488. 

2  Dominick  v.  The  State,  supra.  ^  Rex  v.  Dann,  1  Moody,  424.  "  Upon 
'  The   State   v,  Barnes,  82   Maine,    the  result  of  all  the  authorities,"  it  was 

680.  observed,  "  the  question  is,  whether  the 

*  Rex  V.  Wildey,  1  M.   ft   S.   188 ;  prisoner  could  have  been  convicted  on 

Bex  V.  Yandercomb,  2  East  F.  C.  619,  the  former  indictment ;  for,  if  he  could, 

2  Leach,   4th  ed.   708 ;  The  State  v.  he  must  be  acquitted  on  the  second." 

Atkinson,  9  Humph.  677 ;  McQuoid  v.  p.  426. 
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had  jurisdiction,  and  the  convictioti  or  acquittal  was  lawful,  and 
proceeded  on  the  merits.^ 

§  815.    Record  —  Verdict  —  Whether   mnBt   be   Judgment.  — 

Nothing  short  of  a  record  of  acquittal,  therefore,  will  sustain 
the  plea  of  autrefois  cicquitJ^  And  according  to  Lord  Hale,  it  is 
not  sufficient  for  the  defendant  to  show  that  the  jury  returned 
a  verdict  of  acquittal,  he  must  show  also  a  recorded  judgment 
of  the  court  rendered  on  the  verdict ;  ^^  though,"  he  adds, "  the 
acquittal  regularly  is  a  warrant  for  entry  of  the  judgment  at 
any  time  after."  ^  Perhaps  this  may  be  so ;  and,  if  a  lower 
court  should  refuse  to  pronounce  judgment  on  the  verdict,  it 
may  be  the  duty  of  the  prisoner  to  procure  a  mandamus^  com- 
pelling the  court  to  do  this,  before  he  can  properly  rely  upon 
the  acquittal  to  sustain  the  plea  of  avtrefois  acquit.  However 
this  may  be,  it  is  well  settled,  in  England  and  the  United 
States,  that,  to  sustain  the  plea  of  auirefoi»  convict^  no  judgment 
sentencing  the  prisoner  need  be  pronounced  on  the  verdict ;  ^ 
though,  perhaps,  even  here  it  may  be  necessary  to  show«  in 
some  way  by  the  record,  that  the  case  is  finally  disposed  of.^ 


1  The  State  v,  Hodgkins,  42  N.  H.  by  the  court,  that  the  indictment  be 

474;  The  State  v.  Salge,  2  Ner.  821.  diBmiBsed,  and  that  the  defendant  go 

Perhaps  these  cases  maj  not  fullj  sas-  thereof  without  day."    p.  16S.    The 

tain  the  text  in  exact  form ;  but  what  prisoner  was  then  indicted  anew ;   he 

they  lack  the  legal  reason  of  the  thing  pleaded  the  former  conviction ;  the  State 

will,  I  submit,  supply.  demurred ;  the  court  oTerruled  the  de- 

'  Bailey  v.  The  State,  26  6a.  679.  murrer,  holding  the  plea  to  be  good. 

>  2  Hale  P.  C.  248.  And  the  court  laid  down  the  broad  doc> 

*  Bex  V.  Middlesex  Justices,  8  Ne^.  trine,  that,  to  constitute  either  the  |rfea 

&  M.  110.    "  It  strikes  us,"  said  Den-  of  autrefois  acquit  or  the  plea  of  autre- 

man,  C.  J.  in  this  case,  "  that  the  pris-  fois  convict  a  bar,  it  is  not  necessary 

oner  has  a  right  to  have  a  record  of  that  judgment  should  have  been  rendered  on 

which  took  place,  regulariy  made  up,  the  rerdict  in  the  former  case.    p.  170. 

in  order  that  he  may  see  whether  he  ^  According  to  an  English  case,  a 

can  make  use  of  it  for  his  advantage."  plea  of  autrefois  convict  can  be  proved 

p.  118.  only  by  the  record ;  and  the  indictment, 

^  The  State  v.  Elden,  41  Maine,  165,  with  the  finding  of  the  jury,  &c.,  in- 

and  the  authorities,  English  and  Amer-  dorsed  by  the  proper  officer,  is  not  suffi- 

ican,  there  referred  to.    In  this  case,  dent,  even  though  it  appears  also  that 

after  there  had  been  a  verdict  of  con-  uo  record  has  been  made  up.    But  the 

viction,  and  before  sentence  pronounced,  court   before   whom   the   prisoner  is 

"  the  attorney  of  the  State  for  the  coun-  brought  to  be  tried  the  second  time, 

ty  of  York  suggested  to  the  court,  that  will  postpone  the  trial  at  the  request  of 

he  would  no  further  prosecute  the  said  the  prisoner,  on  an  affidavit  of  the  fact, 

indictment.  It  was  therefore  considered  to  give  time  for  an  application  for  a 
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§816.  The  Bvidenoe  ^Reoord  —  Parol  —  Bnrden  of  Proof  — 
The  issue  presented  by  the  plea  of  autrefou  convict^  or  of  autre- 
fois acquit  J  is  a  mixed  one,  partly,  of  law,  and  partly  of  fact. 
The  record  of  the  former  conviction  or  acquittal  is  produced ; 
and,  for  what  is  provable  by  it,  it  is  conclusive,  neither  party 
being  permitted  to  show  that  it  is  wrong.^  And  the  legal  effect 
of  the  record  is  matter  of  law  which  it  is  the  duty  of  the  court 
to  declare  to  the  jury.^  But  the  identity  of  the  parties  and  the 
identity  of  the  offences  do  not  necessarily  appear  by  the  record ; 
ihey  do  not,  in  fact,  ever  so  appear  in  complete  fulness ;  for, 
should  the  names  and  additions  be  the  same,  and  the  two 
indictments  be  in  exact  words  alike,  still  there  may  be  two 
persons  of  the  same  name  and  calling,  and  two  offences  which 
may  be  described  in  the  same  words.  To  sustain  this  plea, 
therefore,  it  is  not  sufficient  simply  to  put  in  the  former  record; 
some  evidence  must  likewise  be  given  that  the  offences  charged 
in  the  former  and  present  indictment  are  the  same.  This  may 
be  done  by  showing,  by  some  person  present  at  the  former  trial, 
what  was  the  offence  actually  investigated  there ;  and,  if  that 
is  consistent  with  the  charge  in  the  second  indictment,  a'  pre- 
sumptive case  will  thus  be  made  out,  which  must  be  met  by 
proof,  on  the  other  side,  of  the  diversity  of  the  two  offences.^ 
A  witness,  to  prove  what  was  done  at  a  former  trial,  need  not 
necessarily  be  one  of  the  witnesses  upon  whose  testimony  the 

mandamus  to  compel  the  making  up  of  shall  v.  The  State,  8  Ind.  4d8.    See 

the  record.    Bez  v.  Bowman,  6  Car.  The   State  v.  Isham,  8  Hawks,  186; 

ft  P.  101.    See  also  Commonwealth  v.  Merkle  v.  Bolles,  6  Blackf.  288;  White 

Goddard,  18  Maae.  455.  o.  Elkin,  6  Blackf.  128.    As  intimating 

^  Douglass  V.  Wickwise,  19  Conn,  that  the  mere  production  of  the  record 

489;   Commonwealth  o.  Gkiddard,  18  may  under  some  circumstances  make 

Mass.  455.  out  k  prima  faeU  case,  see  The  State  v. 

s  Martha  o.  The  State,  26  Ala.  72.  Smith,  22  Vt.  74.    See  also  Rake  v. 

And  the  court  may  pass  upon  the  ques-  Pope,  7  Ala.  161 ;    The  State  v.  De 

tion,  whether  there  has  been  a  former  WiU,  2  Hill,  S.  C.  282.    According  to 

oonriction  of  a  defendant*  when  there  a  Massachusetts  case,  the  burden  of 

is  no  question  about  identity.    The  proving  a  prior  conviction  of  the  offence 

State  V.  Haynes,  86  Vt.  667.  charged  against  a  defendant  is  upon 

'  Beg.  r.  Bird,  2  Den.  C.  C.  94,  5  him,  and  is  not  shifted  by  prima  JacU 

Cox  C.  C.  20,  2  Eng.  L.  &  Eq.  448;  evidence  of  the  identity  of  an  offence 

Duncan   v.   Commonwealth,  6  Dana,  of  which  he  has  been  previously  con* 

295;  The  State  v.  Andrews,  27  Misso.  victed,  with  that  now  charged  against 

2B7;   The  State  v.  Small,  81  Misso.  him.   Commonwealths. Daley, 4 Gray, 

197 ;  Boyer  v.  The  State,  16  Ind.  451 ;  209. 
Porter  v.  The  State,  17  Ind.  415;  Mar- 
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conviction  or  acquittal  was  had ;  but  any  person  who  was  pres- 
ent is  competent  for  this  purpose,  even  though  the  witnesses 
who  testified  at  the  former  trial  are  within  reach  of  the  process 
of  the  court.^  And  if  there  was  on  the  former  occasion  a  con- 
viction and  a  sentence,  the  identity  of  the  defendant  is  suffi- 
ciently shown  by  evidence  that  he  is  the  person  who  underwent 
the  sentence.* 

§  817.  statutes  —  (Points,  in  the  Note).  —  There  are  various 
other  points,  but  these  will  sufficiently  appear  in  a  digest  of 
points  hereto  appended  in  a  note.^    It  must  be  also  observed, 

1  The  State  v.  Smith,  11  Ire.  88.  peace  "  duly  holden  by  a^joumment  on 

2  Reg.  V,  Crofts,  9  Car.  &  P.  219.  the  5th  of  July";  replication,  nul  tid 

3  A  novel  assignment  is  not  admis-  record.  The  record,  produced  in  sup- 
sible  in  a  criminal  case,  and  the  proper  port  of  the  plea,  stated  that  the  indict- 
and  only  mode  of  replying  to  a  plea  of  ment  was  found  at  a  session  commenced 
a  former  conyiction  is  to  traverse  the  and  holden  on  Monday  the  1st  of  July, 
alleged  identity.  *  Duncan  v.  Common-  and  that  the  court  was  adjourned  till 
wealth,  6  Dana,  296.  To  such  a  plea,  Tuesday  the  2d ;  that  the  court,  having 
a  replication  of  an  arrest  of  judgment  re-assembled  on  Thursday  the  4th,  was 
is  bad ;  it  should  show  that  the  indict-  adjourned  to  Friday  the  5th,  when  the 
ment  was  defective,  or  that  a  conviction  prisoner  was  tried  and  convicted.  It 
could  not  have  been  had  upon  it  for  was  held,  that  the  plea  of  autrefois  con- 
the  offence  charged  in  the  second  in-  vict  was  not  proved  by  the  record ;  inas- 
dictment.  Henry  v.  The  State,  88  Ala.  much  as,  for  want  of  an  a<^oumment 
889.  In  pleading  autrefois  acquit  or  am-  from  the  Tuesday  to  the  Thursday,  the 
vict,  the  prisoner  must  be  prepared  to  proceedings  on  the  Friday  were  coram 
prove  on  the  spot  the  truth  of  his  plea  non  judice,  and  a  nullity.  Rex  v.  Bow- 
by  the  record,  which  he  must  have  in  man,  6  Car.  &  P.  887.  See  also  Rex 
poi^ne,  and  vouch  in  support  of  his  plea ;  v.  Taylor,  5  D.  &  R.  422,  3  B.  &  C. 
and  if  this  proof  be  not  instantly  given  502;  Hite  v.  The  State,  9  Yerg.  867. 
the  court  will  overrule  the  plea;  al-  To  an  indictment  charging  a  larceny 
though,  for  good  cause  shown,  it  will  in  a  dwelling-house,  there  was  a  plea 
give  time  to  plead  until  the  record  can  alleging  a  former  conviction  by  the 
be  procured.  If  such  plea  is  tendered  police  court  for  pilfering  the  same 
by  the  prisoner,  and  the  attorney  for  articles;  replication,  that  the  larceny 
the  Commonwealth  demurs  to  it,  this  charged  in  the  complaint  was  in  a 
is  an  admission  that  the  record  of  ac-  dwelling-house,  of  which  the  police 
quittal  or  conviction  was  produced  as  it  court  had  no  jurisdiction.  A  rejoinder 
ought  to  have  been.  Commonwealth  that  the  larceny  charged  was  not  in  a 
V.  Myers,  1  Va.  Cas.  188,  282.  If,  in  a  dwelling-house,  is  not  a  departure, 
plea  of  autrefois  acquit,  the  prisoner  And,  although  the  plea  was  defective 
were  to  insist  on  two  distinct  records  of  in  form,  for  not  directly  traversing  the 
acquittal,  his  plea  would  be  bad  for  charge  of  larceny  in  a  dwelling-house, 
dupUcity.  But  semble,  that,  if  he  insisted  yet  the  defect  was  cured  by  the  pleading 
on  the  wrong,  the  court  would,  in  a  over.  The  proper  plea  would  have  been 
capital  case,  take  care  that  he  did  not  former  conviction  of  the  larceny,  and 
BwfSkv  by  it.  Rex  v.  Sheen,  2  Car.  &  P.  not  guilty  of  the  residue  of  the  charge. 
634.  A  plea  of  autrefois  convict  stated,  Commonwealth  v.  Curtis,  11  Pick.  184. 
that  the  prisoner  was  indicted,  convict-  Indictment  for  assault  and  battery, 
ed,  and  sentenced,  at  a  session  of  the  Plea  of  a  former  conviction  before  a 
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that,  in  many  of  our  States,  there  are  statutes  permitting  wide 
departures  from  the  common-law  rules,  respecting  tlie  forms  of 
the  pleadings  in  these  cases.  There  is  likewise,  at  present,  a 
statute  of  this  sort  in  England.  The  result  is,  that,  in  many 
of  the  localities  where  the  common  law  prevails,  the  pleading 
of  a  previous  conviction  or  acquittal  is  now  a  very  simple 
matter. 

m.  The  Defence  of  Former  Jeopardy  when  neither  of  the  Fore- 
going Pleas  is  available, 

§  818.  introduotory  Statement  —  There  are  cases  to  which 
the  foregoing  pleas  are  not  adapted.  However  it  may  be  in 
England,  if  the  reader  will  examine  the  chapter  relating  to  this 
subject  in  the  author's  work  on  the  Criminal  Law,  he  will  see, 
that,  in  this  country,  under  the  constructions  given  by  our 
courts  to  constitutional  provisions,  we  have,  as  already  observed,^ 
scope  for  the  defence  of  former  jeopardy  to  be  made  in  cases 
which  have  not  proceeded  to  an  actual  acquittal ;  when,  there- 
fore, according  to  the  English  law,  the  plea  of  autr^ois  acquit 
cannot,  in  form,  be  pleaded. 

§  819.  Distinotions.  —  In  considering  this  question,  we  should 
distinguish  between  the  cases  in  which,  after  proceedings  so 
conducted  as  to  entitle  the  prisoner  to  his  discharge,  while  yet 
no  verdict  has  been  rendered,  there  is  an  attempt  to  try  him 
before  another  jury  |Upon  the  same  indictment,  and  those  in 
which  the  attempt  is  made  on  a  new  indictment  found.  What 
may  be  applicable  in  the  one  class  of  circumstances  may  not  be 

jiutioe  of  the  peace.     Demurrer,  for  of  being  legally  identified  as  the  same 

that  the  plea  does  not  aver  that  the  ofibnce,  by  averment,  it  is  a  question  of 

proceeding  before  the  justice  was  not  fact  for  the  jury  to  determine,  whether 

had    by  the  procurement  of  the  de-  the  averments  are  supported  and  the 

fendant.    Held,  that  the  plea  is  good,  offences  are  the  samto.    In  such  cases, 

and  that  if  the  State  intend  to  rely  on  the   replication  ought  to  conclude  to 

a  case  of  fraud  in  the  former  proceed-  the  country.     But  where  the  plea  of 

ing  to  avoid  the  force  of  the  plea,  it  autrefois  acquit,  upon  its  face,  shows 

must  be  by  replication,  not  by  demur-  that  the  ofl^nces   are  legally  distinct, 

rer.   The  State  t7.  Clenny,  1  Head,  270.  and  incapable  of  identification  by  aver- 

And  see  fhrther  as  to  cases  of  fraud,  ments,  the  replication  of  md  tiel  record 

The  State  v.  Lowry,  1  Swan,  Tenn.  84 ;  may  conclude  with  a  verification,  and 

The    State   v.  Reed,  26    Conn.    202.  the  court  may  decide  the  issue.  Hite  v. 

Wherever  the  offences  charged  in  the  The  State,  9  Terg.  807. 

first  and  second  indictments  are  capable  ^  Ante,  §  807. 
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in  the  other.  Again^  we  should  distinguish  between  cases  in 
which  a  full  record  is  Toluntarilj  made  up,  and  those  in  which 
the  record  itself  is  deficient  in  its  showings  of  the  facts. 

§  820.  Taking  a  Verdict  —  Canrying  Refusal  to  Higher  Court  — 

If  there  is  a  defect  in  the  Qvidenoe  produced  against  the  pris- 
oner, he  is  under  ordinary  circumstances  entitled  to  have  a 
verdict  rendered  in  his  favor,  and  the  court  has  no  right  to 
discharge  the  jury  and  hold  him  to  answer  before  another  jury. ^ 
His  counsel  will,  therefore,  where  this  right  exists,  insist  upon 
the  case  being  submitted  to  the  jury  for  their  verdict.  The 
methods  by  which  the  decisions  of  inferior  courts  are  brought 
before  the  superior  for  revisal,  difier  in  our  States.  Plainly 
the  refusal  to  order  the  verdict  to  be  taken  may,  on  general 
principles,  be  alleged  as  error ;  but  generally  under  our  stat- 
utes a  decision  of  the  inferior  court  cannot  be  passed  upon  by 
the  superior  until  the  case  has  reached  final  judgment. 

§  821.  Ordering  DiBoharge  without  Verdict  —  Habeas  Corpus  — 

Appeal  —  K  there  has  been  no  verdict,  yet  there  has  been  a 
legal  jeopardy,  this  is  in  law  equivalent  to  a  verdict  of  acquit- 
tal ;  and,  on  motion,  without  plea,  the  prisoner  is  entitled  to 
his  discharge.^  Should  the  judge  improperly  refuse  to  grant 
this  motion,  it  seems  to  the  writer  that  the  observations  made 
in  the  last  section,  relating  to  the  remedy,  apply  here.  But  a 
writ  of  haheoB  corpus  will  not  lie;^  neither,  in  some  localities 
at  least,  will  an  appeal,  for  an  appeal  is  taken  only  from  a  final 
judgment.^ 

§  822.  Plea  Puis  Darrein  Continoanoe  in  the  Nature  of  Autre- 
fois Acquit  —  In  England,  an  information  was  brought  against 
one  for  the  misdemeanor  of  bribery  at  an  election,  and  the 
jury  was,  as  the  prisoner  contended,  improperly  discharged 
without  coming  to  a  verdict.  Tiiereupon  he  made  by  counsel, 
in  the  Court  of  Queen's  Bench,  where  the  cause  was  pending, 
an  ex  parte  application  for  leave  to  file  a  plea  puis  darrein  canr 

1  Crim.  Law,  I.  §  868.  See  The  State  r.  Nelson,  7  Ala.  610; 

s  Crim.  Law,  I.  §  868;  Wrigbt  v.  Williams   t;.  Commonwealtii,  2  Grat 

The  State,  7  Ind.  824 ;  Beese  v.  The  667 ;  Dye  v.  Commonwealth,  7  Qrat 

State,  8  Ind.  416 ;  Morgan  v.  The  State,  662. 

18  Ind.  216;  McCorkle  v.  The  State,  14  *  Wright  v.  The  State,  rapra;  Ez 

Ind.  89 ;  People  v.  Barrett,  2  Cftines,  parte  Ruthven,  17  Mlsso.  641. 

804 ;  Ned  r.  The  State,  7  Port.  187 ;  *  MiUer  t.  The  State,  8  Ind.*826. 
McCanlej  v.  The  State,  26  Ala.  186. 
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tinuance^  setting  out  this  matter,  and  claipoting  to  be  discharged 
from  the  information.  The  form  of  the  plea  was  well  consid- 
ered ;  it  may  be  useful  to  practitioners  hereafter  as  a  precedent, 
notwithstanding  the  disposition  made  of  it  in  this  case ;  it  is, 
therefore,  here  given  in  full,  as  follows :  — 

"  And  now  (that  is  to  say),  on  the  22d  May,  in  this  same  term,  before  ou^  said 
lady  the  queen,  at  Westminster,  cometh  the  said  John  Barff  Charles  worth,  by 
the  said  Charles  Fiddey  his  attorney,  and  saith  that  the  said  Attorney-General  for 
our  said  lady  the  qneen  ought  not  further  to  prosecute  the  above  mentioned  infor- 
mation against  him  the  said  John  Barff  Charlesworth,  or  to  proceed  to  the  trial 
of  the  said  issue  aboTe  joined,  because  he  says  that  heretofore  (to  wit)  on  the  7th 
day  of  March,  1861,  at  York,  in  th^  county  of  York,  at  the  assizes  then  and  there 
holden  in  and  for  the  said  county,  before  the  Hon.  Sir  Hugh  Hill,  Knight,  and 
the  Hon.  Sir  Henry  Singer  Keating,  Knight,  justices  of  our  lady  the  queen, 
duly  assigned  to  take  the  assizes  in  and  for  the  said  city,  the  jurors  of  the  jury 
aforesaid,  being  then  and  there  called,  did  then  and  there  come:  thereupon 
William  Howson,  Joseph  Hunter,  Stephen  Cattley,  Peter  Whiteley,  Samuel 
Roberts,  Thomas  Cass,  Botterill  Johnson,  William  Sursden,  Foster  Shaw,  Tom 
Holdsworth,  George  Holdsworth,  and  George  Goody  Kemp,  twelve  of  the  jurors 
last  aforesaid,  were  then  and  there  duly  called,  and  did  then  and  there  duly 
answer  to  their  names  respectively,  and  were  then  and  there  duly  sworn  and 
empanelled  to  try  the  issue  above  knit  and  joined  between  our  sovereign  lady 
the  qneen  and  the  said  John  Barff  Charlesworth.  And  the  said  jurors  so  sworn 
and  empanelled  were  then  and  there  duly  charged  with  the  said  John  Barff 
Charlesworth,  who  was  then  and  there  duly  given  in  charge  to  the  last-mentioned 
jurors  so  sworn  and  empanelled  as  last  aforesaid,  and  Sir  William  Atherton, 
Knight,  Her  Mivi^^^j'*  Solicitor-General,  as  counsel  for  and  on  behalf  of  our  lady 
the  queen,  who  then  and  there  prosecuted  for  our  said  lady  the  qcieen  in  that 
behalf,  did  then  and  there  produce  divers  (to  wit)  eight  witnesses  for  and  on 
behalf  of  our  said  lady  the  queen,  who  were  then  and  there  duly  sworn,  and 
then  and  there  gave  evidence  to  the  said  court  and  the  said  jury  so  sworn  and 
empanelled  and  charged  with  the  said  John  Barff  Charlesworth  as  aforesaid, 
touching  the  said  supposed  misdemeanors  above  laid  to  his  charge.  And  the 
said  John  Barff  Charlesworth  farther  says,  that  after  the  said  jurors  were  so 
charged  with  the  said  John  Barff  Charlesworth,  and  during  the  trial  of  the  said 
issue,  Jos^  Louis  Fernandez,  one  of  the  said  witnesses  for  and  on  behalf  of  our 
said  lady  the  queen,  refused  to  answer  a  certain  question  put  to  him  by  the 
counsel  for  and  on  behalf  of  our  said  lady  the  queen ;  whereupon  the  said  Sir 
Hugh  Hill,  one  of  the  said  justices,  having  delivered  his  opinion  that  the  said 
Jos^  Louis  Fernandez  was  bound  by  law  to  answer  the  said  question,  and  he  still 
reAised  to  answer  the  same,  the  counsel  for  our  said  lady  the  queen  declined 
further  to  proceed  with  the  trial  of  the  said  issue,  and  called  upon  the  said  justice 
to  discharge  the  said  jurors  from  giving  any  verdict  thereon,  against  which  the 
said  John  Barff  Charlesworth,  by  Ms  counsel  in  that  behalf,  protested  and  ob- 
jected, and  requested  the  said  justice  to  proceed  with  the  trial  of  the  said  issue, 
so  that  the  jurors  aforesaid  might  deliver  their  verdict  thereon,  which  the  said 
justice  refused  to  do ;  and  thereupon  the  said  justice  then  and  there  for  the  rea. 
son  aforesaid,  and  for  no  other  cause  whatever,  without  the  consent  and  agamat 
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the  will  of  the  said  John  Barff  Charlesworth,  discharged  the  said  jurors  of  the 
said  John  Barff  Charlesworth,  and  from  declaring  or  giring  their  verdict  on  the 
said  issue.  And  this  the  said  John  Barff  Charlesworth  is  ready  to  verify,  &c. ; 
whereupon  he  prays  judgment,  and  that  he  may  be  dismissed  by  the  court  here 
of  the  premises  in  the  said  information  mentioned,  and  be  acquitted  thereof  and 
go  thereof  without  day,  and  that  the  same  may  not  be  farther  prosecuted  against 
him  the  said  John  Barff  Charlesworth/'  &c. 

The  application  to  file  the  plea  was  granted  as  of  coarse ; 
Cockburn,  C.  J.  observing:  "The  Attorney-General  can,  if  he 
pleases,  move  to  take  the  plea  off  the  file,  or  demur  to  it." 
The  Attorney-General  elected  to  avail  himself  of  the  former  of 
the  alternatives  thus  suggested ;  the  court  sustained  his  appli- 
cation, and  the  plea  was  taken  from  the  files.  In  the  first  place, 
the  prisoner  did  not  withdraw,  or  ask  leave  to  withdraw,  his 
plea  of  not  guilty  in  order  to  present  this  as  a  substitute ;  and 
the  judges  were  all  of  the  opinion,  that,  while  the  plea  of  not 
guilty  remained,  this  plea  would  render  the  pleading  double, 
and  so,  in  a  case  of  misdemeanor,  it  was  not  admissible.  In  • 
the  next  place,  it  was  suggested  by  some  of  the  judges,  that, 
since  all  deemed  the  facts  set  out  in  this  plea  to  be  proper  mat- 
ters  of  record  in  the  same  cause,  the  plea  was  objectionable  as 
pleading  the  very  record  of  which  it  constituted  a  part.^ 

§  823.  ContdnuecL  —  The  doctrine  of  this  case  is  open  to 
observation.  As  the  matter  of  the  plea  of  not  guilty  and  of 
this  pleaV^^  darrein  continuance  was  contained  in  distinct 
pleas,  and  the  pleas  were  not  inconsistent  with  each  other,  it 
accords  with  the  rules  of  criminal  pleading  as  heretofore  estab- 
lished that  they  might  stand  together .^  This  view  disposes  of 
one  of  the  objections,  and  the  principal  one,  made  by  the  judges ; 
unless,  indeed,  this  case  is  to  have  a  wide  force,  overturning 
half  the  old  law  of  criminal  pleading.  Then,  as  to  the  other 
objection,  the  matter  of  the  plea  did  not,  in  fact,  appear  of 
record ;  it  was  merely  deemed  to  be  the  prisoner's  right  to 
have  it  appear.  But,  to  go  a  step  further,  if  the  court  had 
refused  to  insert  it  in  the  record,  regarding  it  as  unimportant, 
then  to  reject  this  plea  would  be  to  take  from  the  prisoner  a 

^  Reg.  V.  Charlesworth,  1  Best  &  S.  the  defendant,  namely,  Conway  v.  Reg. 

460,  9  Cox  C.  C.  40.    The  plea  is  cop-  7  Irish  Law,  149, 1  Cox  C  C.  210 ;  Reg. 

led  from  Cox,  where  some  abbrevia-  v.  Davison,  8  Cox  C.  C.  860,  2  Fost  & 

tions  found  in  Best  &  Smith  are  avoid-  F.  250. 
ed.   And  see  the  tWo  cases  relied  on  by       >  Ante,  §  748-753. 
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substantial  right,  contrary  to  a  fundamental  doctrine  already 
considered  in  this  volume.^ 

§  824.  Continued — The  American  Doctrine. — Contrary,  there- 
fore, to  this  English  decision,  if  the  court,  notwithstanding 
the  jeopardy,  insists  upon  trying  the  prisoner  on  the  same 
indictment,  instead  of  discharging  him,  there  are  American 
precedents  for  a  plea  (of  course,  puis  darrein  continuance) 
analogous  to  that  of  former  acquittal,  to  be  tendered  in  the 
same  cause.^  And,  should  it  be  deemed  that  this  plea  and  not 
guilty  could  not  stand  together,  still  the  court  will  hold  it  to  be 
the  right  of  the  prisoner  to  withdraw  the  former  in  order  to 
present  the  latter.^ 

§  825.  Having  a  Record  made  up.  —  But  the  English  court  has 
considered,  that,  in  all  cases  where  a  jury  is  discharged  without 
coming  to  a  verdict  and  without  the  prisoner's  consent,  it  is 
the  right  of  the  latter  to  have  the  record  so  made  up  as  to  show 
the  facts  in  detail.  He  can  then  rely  upon  this  record  on  an 
application  to  have  judgment  entered  for  him,  and  to  be  dis- 
charged ;  or,  aft6r  conviction  upon  a  second  trial,  he  can  move 
in  arrest  of  judgment ;  or,  after  sentence,  he  can  bring  a  writ 
of  error.*  In  a  case  where  a  writ  of  error  was  brought,  the 
record  had  been  made  up,  as  to  the  matter  now  in  question,  in 
the  following  form :  — 

''  And  after  the  case  on  the  part  of  the  Crown  and  the  said  prisoners  respec- 
tirelj  has  been  duly  concluded,  the  said  justices  duly  proceed  to  charge,  and  do 
charge  the  jury,  and  afterwards,  and  immediately  after  the  conclusion  of  the  said 
charge  of  the  said  justices,  the  jury  having  then  been  kept  together  for  the  space 
of  thirty-two  hours,  or  thereabouts,  during  the  said  trial,  do  retire  from  the  bar 
here  to  consult  upon  their  verdict,  to  be  given  upon  the  premises  in  the  said 
indictment  specified,  and  afterwards,  and  after  the  further  space  of  five  hours 
(that  is  to  say)  at  five  minutes  before  midnight  in  the  night  of  the  said  Saturday, 
the  18th  day  of  March,  and  at  five  minutes  before  the  Lord's  day,  the  said  jurors 
returned  to  the  bar  here,  and  being  asked  by  the  court  whether  they  have  agreed 
upon  their  verdict,  they  say  that  they  have  not  agreed,  and  unanimously  declare 
that  after  full  consideration  they  are  wholly  unable  to  agree,  and  cannot  agree 
upon  any  verdict  to  be  given  by  them  in  the  premises  aforesaid ;  and,  therefore, 

1  Ante,  §  118  et  seq.  McCreary  v.  Commonwealth,  6  Casey, 

«  Grant  v.  People,  4  Parker  C.  C.  823 ;  Hartung  v.  People,  26  N.  Y.  167, 

527  ;  Atkins  ».  The  State,  16  Ark.  668 ;  28  N.  Y.  400,  28  How.  Pr.  314. 

Wilson  V.  The  State,  16  Ark.  601 ;  Mc-  >  The  State  v.  Salge,  2  Nev.  821, 824. 

Cauley  v.  The  State,  26  AU.  136.    See  *  Reg.  v.  Charlesworth,  1  Best  &  S. 

Klock  V,  People,  2  Parker  C.  C.  676 ;  460,  9  Cox  C.  C.  40 ;  ante,  §  822. 
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because  it  manifestly  appears  to  the  court  here  that  the  said  jurors  after  fire 
hours  deliberation,  and  such  consideration  among  themselres,  have  not  agreed 
upon  any  verdict,  and  declare  that  they  hare  been  unable  to  agree,  and  are 
unable  to  agree  upon  any  verdict  to  be  given  upon  the  premises  aforesaid,  and 
because  all  other  the  business  of  the  said  session  of  jail  delivery^is  finished  and 
completed,  and  because  the  Lord's  day  is  immediately  at  hand,  and  because  the 
said  justices  are  required  by  Her  Migesty's  letters  patent  to  proceed  to,  and  be 
in  her  county  of  Cornwall  on  Monday  now  next  ensuing,  in  the  execution  of  the 
said  letters  patent,  and  because  it  manifestly  appears  to  the  justices  here  that  for 
the  reasons  and  causes  aforesaid  it  is  necessary  to  discharge  the  said  jury,  and 
the  said  justices  do  decide  and  adjudge  that  it  is  necessary  to  discharge  the  said 
jury,  and  they  do  on  the  ground  of  such  necessity  as  aforesaid  altogether  dis- 
charge the  said  jury  from  giying  any  verdict  upon  the  premises,  and  they  are 
accordingly  discharged  from  giving  their  verdict  upon  the  premises  aforesaid ; 
and  the  said  Charlotte  Winsorand  Mary  Ann  Harris  are  by  the  said  justices  here 
forthwith  committed  to  the  custody  of  the  sheriff  of  the  said  county  of  Devon, 
in  the  common  jail  of  the  same  county  safely  to  be  kept  until  they  shall  be 
thence  delivered  in  due  course  of  law ;  and  thereupon  the  sheriff  is  commanded 
that  he  have  the  bodies  of  the  said  Charlotte  Winsor  and  Mary  Ann  Harris  at 
the  next  general  sessioi^of  general  jail  delivery  to  answer  the  premises  in  the 
said  indictment  above  specified  and  charged  on  them.  [The  record  then  stated, 
that  at  the  next  session  of  jail  deliveiy  held  before  Willes  and  Keating,  JJ.,  for 
the  county  of  Devon,  on  the  26th  of  July,  1865,  and  by  acUoumments  from  day 
to  day  until  the  28th  of  July,  come  as  well  the  said  Charlotte  Winsor  and  Mary 
Ann  Harris  as  the  said  T.  E.  Chitty,  clerk  of  assize  and  clerk  of  the  Crown  for 
the  county  of  Devon,  and  then  proceeded.]  And  the  said  T.  E.  Chitty,  on  behalf 
of  our  said  lady  the  queen,  prays  of  the  court  that  ^e  said  Charlotte  Winsor 
may  be  tried  upon  the  said  indictment  separate  and  apart  from  the  said  Maiy 
Ann  Harris,  and  that  the  said  Maiy  Ann  Harris  may  be  examined  and  give  evi- 
dence on  behalf  of  our  said  lady  the  queen  upon  the  trial  of  the  said  Charlotte 
Winsor  for  the  felony  and  murder  aforesaid.  And  the  court  doth  allow  the  aaid 
prayer  of  the  said  T.  E.  Chitty.  Therefore  let  the  jury  here  immediately  come 
before  the  said  justices  of  our  said  lady  the  queen,  &c.,  to  recognize  upon  their  oath 
whether  the  said  Charlotte  Winsor  be  guilty  of  the  felony  and  murder  aforesaid 
in  the  said  indictment  above  specified  and  charged  on  her,  or  not  guilty  thereof, 
because,  &c.  Whereupon  the  counsel  for  the  said  Charlotte  Winsor  then  and 
there  objected,  and  submitted  to  the  said  justices  that  in  consequence  of  the  pro- 
ceedings so  had  and  taken  upon  the  said  indictment  or  inquisition  at  the  then 
last  Lent  assizes  hereinbefore  stated  and  set  forth,  the  said  Chariotte  Winsor 
could  not  be  legally  tried  before  the  said  justices,  and  must  be  discharged  frt>m 
the  said  indictment  and  inquisition,  and  thereupon  the  said  justices  overruled  the 
said  objection,  and  ordered  that  the  said  trial  of  the  said  Charlotte  Winsor  must 
proceed." 

And  though  this  record  was  held  to  show  no  error,  the  prece- 
dent will  be  useful  in  the  American  practice.^ 

§  826.  Continaed  —  American  Practice.  —  Where  the  record  18 

SO  made  up  as  to  show  that  the  issue  cannot  be  lawfully  sub- 

1  Winsor  v.  Reg.  Law  Bep.  1  Q.  B.  289,  290-292,  890. 
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mitted  to  another  jury,  it  is  plainly  within  the  American  doc- 
trine to  give  it  this  effect  without  the  help  of  a  plea.^  But  the 
extent  of  a  prisoner's  right,  according  to  our  practice,  to  re- 
quire a  record  to  be  made  up  in  a  particular  way,  does  not 
appear  sufficiently  dear  in  our  books  to  justify  the  author  in 
laying  down  any  absolute  rule.  In  his  own  opinion,  if  that 
were  of  any  value,  the  question  is  sufficiently  plain  in  principle, 
and  it  is  thus :  A  parly  has  the  right  to  require  any  admitted 
fact  pertaining  to  the  proceedings  in  a  case,  which  in  good  faith 
he  deems  important  to  his  protection,  to  be  made  matter  of 
record ;  because,  in  judicial  affairs,  the  record  is  kept  primarily 
for  the  benefit  of  the  parties,  whose  rights  are  not  protected 
unless  it  is  made  as  full  as  they  reasonably  demand.  In  prac- 
tice, the  record  omits  much,  which,  by  common  consent,  is 
regarded  as  immaterial  to  the  rights  of  either  party  i  but, 
when  one  is  proposing  to  rely  upon  what  is  done,  in  some  pro- 
ceeding to  be  instituted  by  him  and  for  his  benefit,  every  thing 
which  he  wishes  to  avail  himself  of  in  such  proceeding  becomes 
important,  whether  it  is  finally  adjudged  to  have  weight  or  not. 
§  827.  Fresh  Indictment  brought  —  We  have  seen,^  that,  to 
sustain  the  plea  of  autrefois  acquit^  or  autrefois  convict,  the 
case  wherein  the  former  jeopardy  arose  must  have  proceeded 
at  least  to  a  verdict.  Now,  suppose  the  case  really  proceeded 
less  far,  yet  far  enough  to  render  the  proceedings  a  bar  to  sub- 
sequent ones,  and  then  there  is  a  fresh  indictment,  in  what  way 
is  the  prisoner  to  assert  his  rights  ?  Perhaps  he  has  no  rights 
in  England  in  any  such  case ;  *  but,  however  this  may  be,  he  cer- 
tainly may  have  in  this  country,  according  to  the  interpretation 
generally  given  to  our  State  and  national  constitutions.^  And 
the  principle  applies,  that,  having  rights,  he  is  entitled  to  some 
means  whereby  to  render  tliem  available.^ 

§  828.  Continued  —  The  Former  Record.  —  If  the  facts  in  the 

former  case  fully  appear  of  record,  or  if  there  is  a  proceeding 
available  whereby  the  prisoner  can  cause  them  so  to  appear, 
his  prudent  way  will  undoubtedly  be  to  rely  upon  the  record. 
In  such  a  case,  having  seen  that  the  record  is  right  and  is  full, 

1  Ante,  S  821 ;  Crim.  Law,  I.  §  871.  «  Ante,  §  818. 

s  Ante,  §  816.  «  Ante,  }  118  et  leq. 

>  l/Hnsor  v.  Beg.  Law  Rep.  1  Q.  B. 
289,890,396. 
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he  should,  iu  reason,  be  permitted  to  plead  it,  in  a  plea  like 
that  of  autrefois  acquit^  to  be  tried  in  like  manner,  and  this 
should  be  deemed  sufficient.^ 

§  829.  Continued  —  Insufficient  Former  Record.  —  Where  the 

former  record  is  of  itself  insufficient,  and  there  is  no  way  by 
which  the  prisoner  can  cause  it  to  be  perfected,  it  is  not  easy 
to  say,  iu  the  present  state  of  the  authorities,  how  minute  the 
plea  should  be.  The  author  would  however  suggest,  that,  in 
those  States  in  which  the  courts  hold  the  jeopardy  to  attach  as 
soon  as  the  jury  is  impanelled  and  all  other  things  of  record 
are  fully  ready  for  the  trial,^  the  following  form  should  perhaps 
be  deemed  adequate :  — 

"  And  now  the  said  A,  haying  heard  the  said  indictment  read,  and  protesting 
that  he  is  not  guilty  in  manner  and  form  as  therein  charged  against  him,  saith, 
that  the  said  Commonwealth  ought  not  further  to  prosecute  the  said  indictment 

against  the  said  A ;  because  he  saith,  that,  at  a court,  begun  and  holdenat, 

&c.,  the  jurors,  of  &c.,  [set  out  the  indictment  in  full]  to  which  said  indictment 
the  said  A  pleaded  that  he  was  not  guilty  of  the  offence  therein  charg^  against 
him ;  and  thereof  he  put  himself  upon  the  country,  and  the  said  Commonwealth 
did  the  like  ;  and  thereupon,  at,  &c.,  on,  &c.,  a  juiy  was  duly  impanelled  to  try 
the  said  issue,  and  thereby  he  was  put  in  jeopardy  under  the  said  indictment ; 
as  by  the  record  thereof  more  Mly  and  at  larg^  appears.  And  the  said  A  fur- 
ther saith,  that,  though  no  verdict  was  reached  in  said  case,  the  failure  thereof 
was  not  owing  to  any  consent  by  him  the  said  A  made  or  given,  or  any  interpo- 
sition of  Providence,  or  any  other  tiling  which  in  law  should  subject  the  said  A 
to  be  again  put  in  jeopardy ;  and  the  record  of  said  former  jeopardy  still  remains, 
and  is  in  no  way  reversed  or  made  void.  And  the  said  A  further  saith,  that  he 
and  the  said  A  mentioned  in  the  said  former  indictment  are  one  and  the  same 
person,  and  not  other ;  and  that  the  said  offence  for  which  he  now  stands  indicted 
is  the  same  offence  mentioned  in  the  said  former  indictment,  and  not  other.  And 
this  he  is  ready  to  verify.  Wherefore  he  prays  judgment,  and  that  by  the  court 
here  he  may  be  dismissed  and  discharged  from  the  said  premises  in  the  present 
indictment  specified." 

The  reader  will  bear  in  mind,  however,  that  this  plea  is 
drawn  upon  a  theory  of  the  law  which  appears  not  to  be  ac- 
cepted in  all  our  tribunals. 

§  830.  Another  View.  —  It  is  not  impossible  that  some  courts 
would  hold  it  to  be  necessary,  in  the  case  mentioned  in  the 
last  section,  to  set  forth  the  facts  at  length.    This  could  be  done 

1  If  the  practitioner  should  have  oc-    for  the  plea  of  autrefois  acqmi,  ante, 
casion  to  frame  such  a  plea,  he  can    §  810.    And  see  ante,  §  822. 
readily  adapt  to  his  use  the  precedent       >  Crim.  Law,  I.  §  858. 
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by  blending  with  the  last  form,  such  matter  as  is  set  forth  in 
the  form  given  for  the  plea  puis  darrein  contirmance.^ 

§  831.  Conoiuaion.  —  In  the  writing  of  this  sub-title,  the 
author  was  obliged  to  feel  his  way,  in  a  certain  sense,  in  the 
dark ;  yet  still  it  is  believed  that,  at  least,  the  light  of  juridical 
reason  is  not  absent  from  these  sections.  .  If  these  views  shall 
find  favor  with  the  courts, — or  shall  be  accepted  by  them  as  a 
due  exposition  of  doctrines  already  reached  by  judicial  deci- 
sion, —  the  author  will  less  regret  the  necessity  of  seeming  to 
travel  more  without  the  staff  of  precedent  to  lean  upon  than 
he  would  like. 


CHAPTER  LVn. 

THE    PLEA    OP    PARD0N.2 

§  832.  Introductory  View.  —  The  methods  by  which  a  person 
who  has  been  pardoned  is  to  avail  himself  of  the  pardon,  have 
not  been  much  illustrated  in  our  American  practice.  The  old 
law  on  this  subject  is  well  stated  by  Hawkins ;  ^  and  we  cannot 
do  better  than  call  to  mind  its  teachings,  in  his  own  words, 
accompanied  by  such  expansions  as  the  present  state  of  the 
adjudications  permits  us  to  make. 

§  833.  Cannot  waive  Statutory  Pardon — Can  waive  Execu- 
tive Pardon.  —  ^^  I  take  it  to  be  agreed,"  he  says,  ^^  that  a 
general  pardon  by  Parliament  cannot  be  waived ;  because  no 
one  by  his  admittance  can  give  a  court  a  power  to  proceed 
against  him,  when  it  appears  there  is  no  law  to  punish  him. 
But  it  is  certain  that  a  man  may  waive  the  benefit  of  a  pardon 
under  the  great  seal ;  as,  where  one  who  has  such  a  pardon 
doth  not  plead  it,  but  takes  the  general  issue,  after  which  he 
shall  not  resort  to  the  pardon." 

1  Ante,  §  822.  *  2   Hawk.   P.  C.  c  87,  §   68   et 

>  For  the  law  of  pardon,  see  Crim.    seq. 
Law,  I.  §  748  et  seq. 
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I 

Statutory  Pardon. 

§  834.  'Whether  must  be  Pleaded.  —  There  are  two  kinds  of 
pardon,  therefore,  to  be  considered ;  the  one,  given  by  legislar 
tive  act ;  the  other,  b j  executive  warrant.  k&  to  the  former, 
Hawkins  says:  ^^It  seems  agreed,  that,  if  any  persons  are 
excepted  out  of  it,  the  court  is  not  bound,  and  some  have 
holden  that  it  hath  no  power  in  discretion,  to  give  any  person 
the  benefit  of  it,  unless  it  be  pleaded.  Also  it  seems  generally 
agreed,  that,  if  the  body  of  such  a  pardon  either  excepts  divers 
particular  persons  by  name,  or  excepts  all  those  who  come 
under  a  general  description,  —  as,  ^  all  those  who  adhered  to 
J.  S.,'  &c.,  —  no  one  can  demand  the  benefit  of  it,  without 
expressly  showing,  in  the  first  case,  that  he  is  not  one  of  the 
persons  excepted;  and,  in  the  latter  case,  that  he  is  not 
included  in  such 'description.  And  if  he  happen  to  be  of  the 
same  name  with  one  of  the  persons  excepted  by  name,  it  is  said 
that  it  will  not  be  sufficient  for  him  to  aver,  that  he  was  none 
of  the  persons  excepted,  without  adding,  that  he  is  a  difierent 
person  from  such  other  of  the  same  name.  Which  how  it  can 
be  tried,  unless  it  appear  by  some  additions  to  the  name  in  the 
statute,  may  deserve  to  be  considered. 

§  885.  Continued.  —  "  But,"  he  continues,  "  if  the  body  of  a 
statute  be  general  as  to  all  persons  whatsoever,  and  afterwards 
some  are  excepted  in  the  provisos,  perhaps  it  may  be 'sufficient 
to  plead  such  a  pardon,  without  any  averment  that  he  who 
pleads  it  is  none  of  the  persons  so  excepted  ;  it  being  a  general 
rule,  that,  where  a  man  is  within  the  general  words  of  the 
body  of  a  record  or  deed  which  is  qualified  by  subsequent 
provisos,  it  is  sufficient  for  him  to  bring  his  case  within  such 
general  words,  and  that  the  exceptions  in  such  provisos  ought 
to  be  shown  of  the  other  side. 

§  836.  Continued — "When  Courts  notice  —  Need  not  plead. — 

^^  But  it  seems  agreed,  that  the  court  is  so  far  bound  to  take 
notice  ex  officio  of  a  general  pardon  by  Parliament,  which 
extends  to  all  persons  in  general  without  exception,  that  it 
cannot  proceed  against  any  person  whatsoever  as  to  any  of  the 
offences  pardoned,  though  he  be  so  far  from  pleading  it,  or 
praying  the  benefit  of  it,  that  he  does  all  he  can  to  waive  it. 
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Also,  where  a  general  act  of  pardon  excepts  certain  kinds  of 
crimes,  there  is  no  need  to  aver  that  the  crime  whereof  a  per- 
son is  indicted  is  not  one  of  such  excepted  crimes ;  but  the 
court  ought  judicially  to  take  notice  whether  it  be  excepted  or 
not.  Also,  where  such  a  statute  excepts  only  one  particular 
person,  it  hath  been  said,  that  there  is  no  need  of  an  averment 
that  a  person  indicted  is  not  such  person ;  but  that  the  court 
is  to  take  notice  whether  he  be  or  not."  ^ 

§  837.  Pleading  —  'Whe/thn  wai^e^  oontlnued.  —  The  teachings 

of  Hawkins,  in  the  above  sections,  appear  to  be  a  little  contrsr 
dictory.  He  first  states  generally,  that  a  statutory  pardon 
oannot  be  waived ;  and  then  he  proceeds  to  show,  that  some 
statutory  pardons  must  be  pleaded,  if  the  defendant  would 
avail  himself  of  them,  while  others  need  not  be.  The  former 
sort  of  statutory  pardon  is,  of  course,  waived  by  the  mere 
neglect  to  plead  it.  Doubtless  the  latter  cannot  be  waived ; 
and  thus  we  have  a  qualification  of  this  writer's  first  general 
enunciation. 

JSxecittive  Pardon. 

§  838.  Must  be  Pleaded. — Proceeding  next  to  consider  what 
is  termed  ^^  a  particular  pardon  under  the  great  seal,"  he  makes 
the  following  points :  ^'  First.  That  it  will  be  error  to  allow  a 
man  the  benefit  of  such  a  pardon  unless  it  be  pleaded."  The 
same  doctrine  appears  to  be  uniformly  practised  upon  in  the 
United  States. 

§  889.  Most  be  Prodnoed.  —  <<  Secondly.  That  he  who  pleads 
such  a  pardon  ought  to  produce  it  mb  pede  ngUU^  though  it  be 
a  plea  in  bar ;  because  it  is  presumed  to  be  in  his  custody,  and 
the  property  of  it  belongs  to  him.  Yet  if  a  man  plead  such 
pardon  without  producing  it,  it  seems  that  the  court  may,  in 
discretion,  indulge  him  a  farther  day  to  put  in  a  better  plea ; 
and,  at  such  day,  he  may  perfect  his  plea  by  producing  the 
charter. 

^  It  was  once  obsenred  by  Holt,  C.  J.  compel  us  to  do.    And  it  is  no  conse- 

as  follows :  "  This  court  is  not  obliged  qnence,  that,  because  a  man  may  gxTO 

to  take  notice  of  an  act  of  pardon,  un-  it  in  evidence  upon  the  general  issue 

less  the  act  compel  this  court  to  take  pleaded,  therefore  this  court  shall  take 

notice  of  it  (for  an  act  of  pardon  is  not  notice  of  it  in  collateral  cases."    In* 

•  general  act),  which  this  act  does  not  gram  v.  Foote,  1  Ld.  Bajm.  708, 709. 
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§  840.  Variance  between  Record  of  Conviction  and  Pardon — 

Explained  in  Plea.  —  <' Thirdly.  That,  if  there  be  a  variance 
between  the  record  on  which  a  man  is  convicted  or  attainted, 
and  his  charter  of  pardon,  jet,  if  there  be  no  repugnancy  to 
intend  that  the  same  person  or  thing  are  meant  in  both,  it  may 
be  supplied  by  proper  averments.  And,  therefore,  if  one  be 
indicted  by  the  name  of  ^  J.  S.,  yeoman,'  and  pardoned  by  the 
name  of  '  J.  S.,  gentleman ' ;  or  indicted  by  the  name  of  '•  B, 
the  tasker,'  and  pardoned  by  the  name  of  *  B,  the  son  of  W  * ; 
he  may  make  good  the  variance  by  averring,  that  he  is  the 
same  person  intended  in  such  indictment  and  pardon :  or,  if  in 
an  indictment  of  the  death  of  J.  S.,  the  stroke  being  supposed 
to  have  been  given  ^  on  the  first  of  August,'  and  in  the  pardon 
^  on  the  third,'  the  party  may  aver  that  the  death  of  one  and 
the  same  J.  S.  are  intended  in  both.  And  if  such  a  variant 
pardon  be  pleaded  without  any  such  averment,  it  seems  that 
the  court  may,  in  discretion,  give  the  party  a  farther  day  either 
to  perfect  his  plea,  or  to  purchase  a  better  pardon.  And  there 
are  some  instances,  in  old  books,  ;where,  upon  such  variance, 
the  court  took  an  inquest  of  office,  whether  the  same  person 
were  meant  in  both  records. 

§  841.  "^Vhen  Plead.  —  "Fourthly.  That  no  such  pardon  can 
be  pleaded  together  with,  or  after,  the  general  issue,  unless  it 
be  of  a  dat^  subsequent  to  the  time  of  the  pleading  such  issue ; 
because  otherwise  it  is  waived  by  it. 

§  842.  "^Vhole  InBtmment  considered.  — "  Fifthly.    That    the 

party  shall  not  be  obliged  to  lay  the  stress  of  his  case  on  any 
particular  words  or  clause  in  such  pardon,  but  may  take  advan- 
tage of  the  whole. 

§843.  The  Court  —  "Sixthly.  That,  after  an  amerciament 
in  the  King's  Bench  hath  been  estreated  into  the  Exchequer, 
and  the  party,  being  taken  upon  process  from  thence,  hath 
insisted  upon  a  pardon,  and  been  denied  any  benefit  from  it, 
yet  he  may  be  brought  by  a  habeas  corpus  cum  causa  to  the 
King's  Bench;  because  the  record  remains  there,  and  the 
transcript  is  only  sent  into  the  Exchequer;  and  may  plead 
the  same  pardon  in  the  King's  Bench,  and,  if  it  be  adjudged 
sufficient,  may  have  a  supersedeas  to  the  barons,  £c. 

§844.  Suretiea  for  Oood  Beha^or.—n"  Seventhly.  That, 
510 


CHAP.  LTH.]  PLEA  OP  PARDON.  §  847 

while  the  Statute  of  10  Edw.  3,  c.  2,  stood  in  force  (which 
required  all  persons  pardoned  for  felony  to  find  sureties  for 
their  good  behavior  before  the  sherifif  and  coroners  within 
three  months,  <&c.),  no  pardon  of  felony  could  be  allowed,  with- 
out a  writ  out  of  chancery^  commonly  called  a  fvrit  of  allowance^ 
testifying  that  the  party  had  found  sureties,  &c.,  according  to 
that  statute,  unless  it  were  dispensed  with  by  a  special  clause 
of  non  ob8tant€y  &c. 

§  845.  aioves  for  the  Judges.  —  ^^  Eighthly.  That  the  judges 
may  insist  on  the  usual  fee  of  gloves  to  themselves  and  officers, 
before  they  allow  a  pardon. 

§846.  BaUing  to  await  Pardon.— r^^  Ninthly.  [Added  by  one 
of  the  editors.]  That  the  mode  of  taking  advantage  of  a  par- 
don upon  the  circuits  and  at  the  Old  Bailey  is  to  procure  the 
king's  sign  manual  or  privy  seal  signifying  His  Majesty's  inten- 
tion to  afford  a  pardon  to  the  prisoner,  either  absolutely  or 
conditionally  as  the  case  may  be^  and  directing  the  justices  of 
the  jail-delivery  to  bail  him,  on  his  entering  into  a  recognizance 
to  appear  and  plead  the  next  general  pardon  that  shall  come 
out.  This  mandate  the  justices  obey ;  taking  security^  if  the 
pardon  is  conditional,  for  the  performance  of  the  stipulation 
upon  which  it  is  granted ;  and  afterwards  issuing  their  warrant 
to  the  jailer  for  his  discharge. 

§  847.  Modem  Views  —  "When  Plead  —  How — Fbrm  —  Proof. 

—  When  a  defendant,  therefore,  would .  rely  on  an  executive 
pardon,  he  should  plead  it  promptly,  so  as  not  to  lose  the 
advantage  of  it  by  the  waiver  which  the  law  implies  if  he  pleads 
another  plea  in  its  stead.  It  may  be  pleaded,  according  to  the 
time  when  it  is  issued  and  received,  '^  in  bar  to  the  indictment ; 
or,  after  verdict,  in  arrest  of  judgment ;  or,  after  judgment, 
in  bar  of  execution." '  The  plea  should  set  out  the  pardon, 
with  profert,  and  conclude,  according  to  the  English  form, 
thus :  *'  By  reason  of  which  said  letters  patent,  the  said  J.  S. 
prays  that  by  the  court  here  he  may  be  dismissed  and  dis- 
charged from  the  said  premises  in  the  said  indictment  speci- 

1  2  Hawk.  P.  C.  c.  87,  §  68-72.  ■  Archb.  PI.  &  Ev.  18th  Lond.    d. 

124. 
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fied."  ^  Of  course,  the  warrant  or  letters  of  pardon  must  be 
presented  to  the  court  on  the  hearing;  it  not  being  sufficient, 
when  there  is  no  loss  of  the  document  shown,  to  present 
extracts  from  the  governor's  minutes  stating  that  a  pardon  was 
granted.^  If  the  warrant  of  pardon  appears  under  the  great 
seal  of  the  State,  it  proves  itself,  no  other  evidence  being 
necessary.^ 

§848.  Pleading  OraUy. — Perhaps  a  pardon  maybe  pleaded 
ore  tenuB,"^  especially  if  there  is  no  objection  made  to  this  course ; 
but  we  have  elsewhere  considered  the  matter  of  these  oral 
pleas.* 

1  lb.  p.  126.  «  Bex  v.  Garside,  4  Ner.  &  M.  88,  2 

3  Spalding  v.  Saxton,  6  Watts,  888.      A.  &  E.  266. 

>  1  Greenl.  Ey.  §  6,  608.  »  Ante,  §  788-790. 
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BOOK    VIII. 


THE  TRIAL  BY  JURY. 


CHAPTER  LVm. 

THE  GRAND  JURY  AND  ITS  ORGANIZATION. 

§  849.  General  Dootrina — Hawkins  says:  ''It  seems  clear 
that  by  the  common  law  every  indictment  must  be  found  by 
twelve  men  at  the  least,  every  one  of  whom  ought  to  be  of  the 
same  county,  and  returned  by  the  sheriff  or  other  proper  o£Scer, 
without  the  nomination  of  any  other  person  whatsoever ;  and 
ought  also  to  be  a  freeman,  and  a  lawful  liege  subject ;  and 
consequently  neither  under  an  attainder  of  any  treason  or 
felony,  nor  a  villein,  nor  alien,  nor  outlawed,  whether  for  a 
criminal  matter,  or,  as  some  say,  in  a  personal  action."  ^ 

§  850.  How  Grand  JnrorB  aeleoted.  —  The  method  of  select- 
ing the  grand  jurors  —  namely,  by  the  sheriff —  thus  mentioned 
by  Hawkins,  is  nowhere,  or,  at  least,  not  generally,  pursued  at 
present  in  the  United  States;  except,  perhaps,  as  respects 
talesmen.  This  subject  is  regulated  by  statutes  in  the  several 
States  ;  and,  as  the  statutes  differ,  it  will  not  be  wise  to  under^ 
take  to  give  even  an  abstract  of  their  provisions. 

§  851 .  Qnallficationa  —  ZVeeholder  —  Householder  —  Alien. — 

Likewise,  in  the  United  States,  the  qualifications  of  grand  jurors 
are,  to  a  considerable  extent,  fixed  by  statutes.  Thus,  accord- 
ing to  the  statutes  prevailing  in  some  localities,  the  grand  juror 
must  be  a  freeholder  or  householder ;  ^  but  the  want  of  this 

1  2  Hawk.  p.  C.  c.  25,  §  16.  '       271 ;  Stanley  v.  The  State,  16  Texas, 

s  The  State  v.  Roitikafellow,  1  Halst.    657 ;  The  State  v.  Hemdon,  5  Blackf. 
882;  The  State  v.  Duncan,  7  Yerg.    75;  Jackson  v.  The  State,  11  Texat> 
voi^  z.  88  618 
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qualification  is  not,  at  the  common  law,  any  objection.^  With 
us,  the  common-law  disqualification  of  an  alien  ^  is  recognized ;  ^ 
yet  in  Indiana  it  was  held,  under  the  statutes  of  the  State, 
that  an  indictment  cannot  be  objected  to  because  one  of  the 
grand  jury  who  found  it  was  an  alien.^ 

§   852.    Contlntied  —  ConaoientloiiB      Scruples  —  E^presaed 
Opinion  —  Same    Qualification    aa    Petit   JnrozB.  —  An    Indiana 

judge  observed :  "  A  grand  jury  is  the  great  inquest  between 
the  government  and  the  citizen ;  an  institution  that  should  be 
preserved  in  its  purity ;  and  no  person  should  ever  be  permit- 
ted to  take  a  seat  as  a  member  thereof,  except  such  good  and 
lawful  men  as  will  impartially  and  faithfully  carry  the  true 
objects  of  the  institution  into  effect."  Therefore  it  was  held, 
that  a  person  who  cannot  conscientiously  find  a  man  guilty  of 
an  offence  which  will  subject  him  to  the  penalty  of  death,  is 
incompetent  to  serve  on  the  examination  of  a  capital  charge.^ 
So  also  it  disqualifies  a  grand  juror  that  he  has  expressed  an 
opinion  as  to  the  guilt  of  a  prisoner  whose  case  is  to  be  inves- 
tigated.^ But  the  competency  of  a  grand  juror  is  to  be  tried 
by  the  same  rules  as  that  of  a  petit  juror ;  ^  therefore,  upon  this 
subject,  the  reader  will  do  well  to  consult  the  chapter  relating 
to  petit  jurors. 

§  858.  Impediments  ^^hioh  disqualifjr,  ezonse,  distingnished  — 

261 ;  The  State  v.  Motley,  7  Rich.  827 ;  >  Ante,  §  849. 

Barney  v.  The  State,  12  Sm.  &  M.  68;  <  Commonwealth  v.   Cheny,  2  Va. 

The  State  v.  Middleton,  6  Fort.  484;  Gas.  20;   The  State  v.  Cole,  17  Wis. 

The  State  v.  Ligon,  7  Port.  167.    A  674. 

person  in  possession  of  land  under  a  ^  The  State  v,  Taylor,  8  Blackf.  178. 

parol  contract  for  the  purchase  of  it,  ^  Jones  v.  The  State,  2  Blackf.  475, 

is  a  freeholdci'  such  as  is«qualified  to  478,  opinion  by  Stevens,  J. ;  Gross  o. 

act  as  grand  juror  in  Virginia,  though  The  State,  2  Ind.  829. 

a  writ  of  right  be  pending  against  him  ^  People  v,  Jewett,  8  Wend.  814 ; 

at  the  time  to  recover  the  land.    Com-  The  State  v.  Giliick,  7  Iowa,  287.    See, 

monwealth   v.   Cunningham,   6   Grat.  however.  The  State  v.  Clarissa,  11  Ala. 

695.    So  is  one  who  is  entitled  to  a  57.     And  see   The  State  v.  Hughes, 

share  in  the  reversion  of  land  held  and  1  Ala.  655 ;   post,   §   881.    The  court 

occupied  by  a  widow  as  her  dower,  will  not  set  aside  a  grand  juror  because 

Wysor  V.  Commonwealth,  6  Grat.  711.  he  has  originated  a  prosecution  for  a 

See  further  as  to  what  constitutes  the  crime  against  a  person  whose  case  wiU 

freehold  qualification.  Commonwealth  come  under  the  consideration  of  the 

(7.  Burcher,  2  Rob.  Va.  826.  grand  jury.    Tucker's  Case,  8  Biaaa. 

^  Anonymous,  Russ.  &  Ry.  177.   See  286. 

as  to  this,  1  Chit.  Crim.  Law,  808 ;  2  7  The  State  r.  Giliick,  7  Iowa,  287 ; 

Hawk.  P.  C.  c.  25,  §  19.  The  State  v.  Quimby,  51  Maine,  895. 
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Old  Age — Bickneu  —  Non-residenoe,  &a  —  The  reader  should 
distinguiBh  between  those  impediments  which  disqualify  the 
person  from  being  a  grand  juror,  and  of  which,  therefore,  the 
parties  can  take  advantage,  and  those  which  may  be  brought 
forward  merely  by  the  juror  himself,  to  excuse  him  from  serv- 
ing.^ Thus,  says  Hawkins :  ^^  It  is  enacted  by  the  Statute  of 
Westm.  2,  c.  28, '  that  old  men  above  the  age  of  seventy  years, 
persons  perpetually  sick,  or  infirm  at  the  time  of  the  summons, 
or  not  dwelling  in  the  county,  shall  not  be  put  in  juries,  or 
lesser  assizes.'  And  the  equity  thereof,  and  the  reason  of  the 
thing,  seem  plainly  so  far  to  extend  to  grand  juries,  that,  if  it 
shall  appear  that  any  of  the  persons  above  mentioned  be  re- 
turned on  a  grand  jury,  the  court,  into  which  they  are  returned, 
will  easily  excuse  their  non-appearance.  But  it  seems  clear 
that  any  such  persons,  being  returned  on  a  grand  jury,  may 
lawfully  serve  upon  it,  if  they  think  fit."  ^  And  in  accordance 
with  this  doctrine  it  was  laid  down  in  Texas,  that  persons  to  be 
afifected  by  the  finding  of  thejurors  may  object  to  their  fitness ; 
but  they  have  nothing  to  do  with  the  question  whether  or  not 
they  are  exempt  from  serving,  of  which  sort  is  the  question  of 
their  age.^  Irrespective,  therefore,  of  the  rights  of  the  parties, 
jurors  often  make  application  to  the  court  to  be  excused  from 
serving ;  and  it  is  not  generally  supposed,  that,  when  the  court 
excuses  a  juror  for  what  the  judge  believes  to  be  good  cause,  a 
party  can  take  any  advantage  of  this.^ 

^  And  Bee,  post,  §  926.  charged  two  of  the  grand  jurors  that 

2  2  Hawk.  P.  C.  c.  26,  §  20.  they  might  attend  to  their  private  busi- 

>  Breeding  v.  The  State,  11  Texas,  ness,  and  others  were  substituted  in 

257.    To  the  same  effect,  see  also  The  their  place.    This  was  held  not  to  be 

State  V.  Brooks,  9  Ala.  9.    Probably  a  good  objection    to   the  indictment, 

the  objection  that  the  juror  is  not  an  Denning  v.  The  State,  22  Ark.  181. 

inhabitant  of  the  county  is  one  of  which  VtThere  the  record  shows  that  a  grand 

the  party  can  take  advantage.    Ante,  juror  was  excused  by  the  court,  the 

f   849.     The   exemption    of   certain  excuse  will  be  presumed  to  have  been 

classes  of  individuals  from  sitting  on  sufficient,  though  the  reason  is  not  set 

the  grand  jury  is  a  personal  privilege,  down.    Cotton  v.  The  State,  81  Missis, 

which  does  not  necessarily  render  them  604.    But  in  another  Mississippi  case 

mcompetent,  and  their  presence  does  it  was  considered  to  be  irregular  to  dts- 

not  vitiate  the  panel.    The   State  v,  charge  a  grand  juror  after  the  grand 

Adams,  20  Iowa,  486.  jury  had  been  impanelled,  sworn,  and 

4  After  the  grand  jury  was  impan-  charged,  because  of  the  sickness  of  his 

elled,  and  before  the  indictment  was  wife.    If,  however,  the  discharge  does 

found,  the  court  upon  application  dis-  take  place,  and  a  sufficient  number  re- 
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§  854.  How  many  —  Twelve  ooncur  in  the  Finding. — At  com- 
mon law,  a  grand  jury  for  the  transaction  of  business  must 
consist  of  not  over  twenty-three  persons,  and  not  under  twelve.* 
And  this  rule  is  followed,  either  by  force  of  the  common  law 
or  by  express  statutes,  in  many  or  most  of  our  States.^  Still, 
there  are  States  in  which  it  is  varied  by  statute ;  thus,  in 
Louisiana,  the  number  is  not  to  exceed  sixteen ;  ^  in  California, 
while  it  must  not  exceed  twenty-three,  it  is  not  to  be  less  than 
seventeen ;  ^  in  Arkansas,  it  must  not  be  less  than  sixteen.'^ 
Twelve  jurors  must,  at  common  law,  concur  in  finding  the 
indictment ;  and  there  need  not  be  more  than  twelve,  either 
concurring,  or  actually  present,  or  even  having  a  nominal 
existence  on  the  panel.® 

main  to  do  business,  then,  should  a  de-  146 ;  Wadlin's  Case,  11  Mass.  142 ; 
fendant  be  indicted  by  the  remaining  Findlej  v.  People,  1  Mich.  234;  The 
jurors,  he  has  no  cause  to  complain.  State  v.  Jacobs,  6  Texas,  99 ;  Baldwin's 
But  if,  in  addition  to  this,  the  court  Case,  2  Tyler,  478;  post,  $  926. 
causes  a  substitute  to  be  sworn  upon  ^  1  Chit.  Crim.  Law,  811 ;  Rex  v. 
the  panel  and  take  the  place  of  the  juror  Marsh,  1  Nct.  &  P.  187,  6  A.  &  E.  236. 
thus  irregularly  discharged,  the  whole  ^  Commonwealth  v.  Wood,  2  Cush. 
doings  of  the  body  thus  corrupted  will  149 ;  People  v,  Thnrstoo,  5  Cal.  69, 
be  made  void.  The  only  case  in  which  where  Murray,  C.  J.  says :  "  The  8t*t- 
the  Circuit  Courts  possess  the  authority  ute  provides  that  twenty-four  shall  be 
to  cause  other  grand  jurors  to  be  sworn,  summoned,  but  limits  the  number  of 
after  the  original  panel  has  been  sworn,  those  competent  to  act  to  twenty-three." 
are  those  in  which  some  grand  juror.  Therefore  it  was  held,  that  an  indict- 
after  he  has  been  impanelled  and  sworn,  ment  found  by  a  jury  of  twenty-four 
has  died,  or  is  sick  or  absent.  In  such  persons  is  void.  "  If  more  than  twenty- 
case*  the  court  may  order  substitutes  three  persons  can  hold  an  inquest  of  the 
to  be  summoned  from  among  the  by-*  county,  there  would  be  no  limit  to  the 
standers.  Portis  v.  The  State,  28  Missis,  number ;  and  a  party  might  be  indicted 
578.  See  also  Box  v.  The  State,  84  by  less  than  a  migority  of  the  jury. 
Missis.  614;  Baker  v.  The  State,  23  ourstatute  having  provided  that  twelve 
Missis.  248;  Thompson  v.  The  State,  grand  jurors  may  present  an  indict- 
9  Ga.  210.  In  Virginia,  on  the  first  ment."  p.  69.  See  also  Leathers  r. 
day  of  the  term  of  the  circuit  Superior  The  State,  26  Missis.  78 ;  Bex  t;.  Marsh, 
Court,  a  grand  jury  was  impanelled  supra. 

and  sworn,  and  proceeded  in  the  dis-  >  The   State  v.  Swift,  14  La.  An. 

charge  of  its  duties.    On  the  next  day  827. 

it  was  discovered  that  one  of  the  grand  «  People  v.  Roberts,  6  Cal.  214. 

jurors  was  disqualified,  whereupon  the  <  The  State  v.  Hawkins,  6  Eng.  71. 

court  discharged  him,  and  ordered  an-  ^  Ante,  §  849 ;  The  Sute  v.  Miller, 

other  to  be  sworn.    And  it  was  held,  8  Ala.  848 ;  Johnston  v.  The  State,  7 

that  this  was  regular,  and  the  grand  Sm.  &  M.  68;  Bowling  v.  The  State, 

jury  was   legally  constituted.     Com-  6  Sm.  &  M.  664 ;  Hudson  p.  The  State, 

monwealth   v.    Burton,  4  Leigh,  646.  1  Blackf.  817;  The  State  v,  Davis,  2 

And  see  Jetton  v.  The  State,  Meigs,  Ire.  168;  Commonwealth  v.  Sayers,  8 

192;  Lowrance  v.  The  State,  4  Yerg.  Leigh,   722;    Low's    Case,  4  Gieenl. 
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§  855.  How  manyp  as  a  Constitatloiial  Right. —  We  shall  see, 

in  another  chapter,  that,  where  a  jury  trial  is  secured  to  de- 
fendants by  a  constitutional  provision,  it  is  not  competent  for 
'  legislation  to  reduce  the  number  constituting  the  petit  jury 
below  twelve.  So  it  is  without  doubt  incompetent  for  legisla- 
tion to  provide,  that  an  indictment  may  be  found  by  a  less 
number  than  twelve  grand  jurors,  in  those  cases  in  which  pris- 
oners have  the  constitutional  eight  to  be  tried  on  indictment. 
In  Georgia,  however,  it  was  held,  consistently  with  this  view, 
that,  in  the  case  of  minor  misdemeanors,  where  there  is  no 
constitutional  right  to  the  trial  on  indictment,  a  statute  may 
well  provide  for  a  grand  jury  of  fifteen,  nine  only  of  whom 
need  concur  in  the  finding.^  And  where  the  right  to  be  pro- 
ceeded against  by  indictment  exists,  the  grand  jury  may  be 
made  by  statute  to  consist  of  any  number  less  than  twenty- 
three,  provided  there  are  twelve,  at  least,  who  must  concur  in 
finding  the  indictment.^  The  territorial  legislature  of  Utah 
ordained  by  statute,  that  ^^  twenty-four  eligible  men  shall  con- 
stitute a  grand  jury,''  and  "  any  twelve  of  them  "  may  find  an 
indictment.  This  statute  was  objected  to  in  a  case  which  came 
before  the  Supreme  Court  of  the  Territory,  as  impairing  the 
constitutional  right  of  defendants,  because  it  authorized  the 
finding  of  an  indictment  by  less  than  a  majority  of  the  grand 
jury.  To  put  the  case  plain,  suppose  an  indictment  was 
drawn,  and  presented  to  the  grand  jury  for  their  finding ;  then 
suppose,  under  the  direction  of  twelve  of  them,  the  foreman 
indorsed  on  it  '*  A  true  bill,"  and  under  the  direction  of  the 
other  twelve  he  indorsed  on  it  "Not  a  true  bill";  explain- 
ing, if  it  were  important,  the  apparent  contradiction  in  an 
appended  note,  —  the  objection  is,  that  this,  wherein  the  bill  is 
both  rejected  and  adopted,  not  found  and  found,  thrown  out 
and  thrown  in,  by  the  ancient  and  well-established  competent 
number,  is  not  what  is  meant  by  an  indictment,  within  the 
meaning  of  the  constitutional  guaranty.  It  is  difficult  to  resist 
the  force  of  this  objection  ;  still  the  court  held  that  it  was  not 
well  taken,  and  so  the  statute  was  constitutional.^ 

489;  The  State  o.  Clayton,  11  Rich.  ^  Thurman  v.  The  State,  25  Oa.  220. 
681 ;  The  State  v.  Sjinonds,  86  Maine,  >  Bnicker  v.  The  State,  16  Wis.  888. 
128;  People  v,  Butler,  8  Cal.  486.  '  Brannigan  v.  United  States,  July 
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§  856.  The  Oath.  —  The  oath  of  the  grand  jury  is  probably, 
in  most  of  our  States,  the  same,  in  substance,  as  it  is  in  Eng- 
land.^   The  English  form  is  as  follows :  — 

"  Oath  of  the  Foreman,  Sir,  you  as  foreman  of  this  grand  inquest,  for  our  soTer- 
eign  lady  the  queen  and  the  body  of  this  county,  shall  diligently  inquire,  and 
true  presentment  make,  of  all  such  matters  and  things  as  shall  be  given  to  you 

Term,  1869,  pamph.    It  is  observed,  ing  to  the  section  which  directs  how 
in  the  opinion  of  the  court :  "  If  the  many  jurors'  votes  are  requisite  to  find 
statute   fixed   the   number   less  than  an  indictment,  it  is  to  be  sufficient 
twelve,  instead  of  more  than  twenty-  "when  the  grand  jury  or  any  twelve 
three,  there  would    exist  a  stronger  of  them  have  [having],  upon  to  them 
reason  for  questioning  its  validity ;  for  good  and  sufficient  evidence,  found  a 
thereby    individual    liberty   and   life  bill  of  indictment,  indorse  thereon  the 
would  be  placed  in  greater  peril  than  words,  to  wit :  *  A  true  bill,'  and  their 
by  the  common  law.  -  But,  in  fixing  foreman  officially  signs  his  name  to  said 
the  number  at  twenty-four,  individual  indorsement,  and  also  note  or  cause  to 
liberty  and  life  are  more  strongly  guard-  be  noted  on  the  bill  of  indictment  the 
ed,  and  thereby  the  intent  and  spirit  name  or  names  of  the  witnesses,  upon 
of  the  constitutional  safeguard  are  re-  whose  evidence  it  was  found."  Above, 
spected  and  upheld,  instead  of  being  I  stated  the  statute  according  to  the 
weakened."    Now,  if  this  were  so,  one  construction  of  it  given  by  the  court 
of  the  objections  to  this  statute,  though  To  me,  as  that  construction  renders  it 
not  the   one  mentioned   in  the  text,  both  ridiculous  and  unconstitutional,  it 
would  be  removed.    But,  it  being  un-  carries  a  different  meaning.    It  is,  that 
derstood  that  only  twelve  of  the  jurors  an  indictment  can  be  found  only  by  the 
need  concur  in  order  to  find  an  indict-  concurrence  of  the  foreman  and  twelve 
ment,  it  is  plain  that  the  greater  the  of  his  fellows.    Now,  although  the  ex- 
number  of  those  who  compose  a  grand  pression  is  not  quite  distinct  to  this 
jury,  the  greater  the  chance  of  there  effect,  yet  it  is  not  distinct  to  the  con- 
being  twelve  who  will  vote  for  the  find-  trary.    The  statute  mentions  the  grand 
ing.    To  illustrate  this,  suppose  it  re-  jury  and  the  foreman  as  separate  enti- 
quired  only  twelve   votes  to  elect  a  ties ;  in  one  clause  we  read  what  "  the 
candidate  to  a    particular    office,  his  grand  jury  or  any  twelve  of  them  "  are 
chances  for  an  election  would  increase  to  do  to  make  the  indictment  good ; 
in  proportion  as  his  district  was  en-  in  another  clause,  what   "their  fore- 
larged  to  take  in  more  voters.    Where  man  "  is  to  do.    We  may  well  suppose 
the  enlargement  is  irom  twenty -three  that  the  "  foreman  "  was  excluded  from 
to  twenty-four,  the  gain  to  him  is  not  the  contemplation  of  the  draughtsman 
great ;  still  it  is  a  gain.    And  though  when  he  wrote  the  former  clause ;  and 
a  grand  jury  is  considerably  swollen  then  he  proceeded  to  mention  him  in 
above  the  necessary  twelve  when  it  is  the  latter  clause.    Thus  the  legislature 
made  to  consist  of  the  full  common-law  is  made  to  act  constitutionally  and  ra- 
number  of  twenty-three,  yet  even  then  tionally. 

the  chances  against  a  prisoner  are  per-       ^  The  form  of  the  oath  administered 

ceptibly  less  than  when  the  twenty-  to  grand  jurors  is  of  ancient  origin, 

fourth  man  is  added.    His  vote  may  and  should  be  substantially  observed; 

turn   the    scale.    It   is   more   than  a  "  but  the  mode  or  order  of  administer- 

camel's  hair ;  yet,  if  it  were  not  more,  ing  it  is  purely  a  matter  of  practice, 

it  might  be  decisive.    And  see  the  ob-  and  must  of  necessity  be  governed  by 

servations  of  Murray,  C.  J.,  quoted  in  circumstances."    Brown  r.  The  State, 

a  note  to  the  last  section.    I  will  ob-  6  Eng.  607. 
serve,  of  this  Utah  statute,  that,  accord- 
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in  charge,  or  shall  otherwise  come  to  yoxu  knowledge,  touching  this  present  ser- 
Tice ;  the  qneen's  counsel,  your  fellows',  and  your  own,  you  shall  keep  secret ; 
you  shall  present  no  one  through  enyy,  hatred,  or  malice,  neither  shall  you  leave 
any  one  unpresented  through  fear,  &yor,  affection,  gain,  reward,  or  hope  thereof, 
but  you  shall  present  all  things  truly  and  indifferently  as  they  shall  come  to 
your  knowledge,  according  to  the  best  of  your  understanding.  So  help  you  God. 
"  Oath  to  the  other  Jurymen,  four  at  a  time.  The  same  oath  that  your  foreman 
hath  taken  on  his  part,  you  shall  well  and  truly  keep,  and  obserre  on  your 
respectiTe  parts.    80  help  you  God."  ^ 

§  857.  Beoreoy  —  Whethor   Ghrand   Jnroni  to   disoloBe.  —  The 

reader  perceives,  that  the  oath  contains  a  promise  of  secrecy. 
There  are,  in  some  of  our  States,  statutes  also,  which,  in  terms 
more  or  less  varying  from  one  another  and  from  the  common- 
law  oath,  enjoin  substantially  the  same  thing.  In  Missouri,  the 
provision  is,  that  '^  no  grand  juror  shall  disclose  any  evidence 
given  before  the  grand  jury."  And  the  court  has  held,  that 
one  does  not  violate  this  provision  when  he  mentions  that  a 
person,  whom  he  names,  testified  before  the  grand  jury,  upon 
a  subject-matter  which  he  likewise  names.  It  was  deemed, 
that,  though  the  making  of  such  a  statement  is  contrary  to  the 
spirit  of  the  statute,  it  is  not  contrary  to  its  letter.^  This  stat- 
ute was,  perhaps,  afterward  qualified  somewhat  in  its  terms  ; 
but  it  was  held,  that,  in  a  civil  suit  for  malicious  prosecution,  a 
member  of  the  grand  jury  could  not  be  compelled  to  disclose, 
as  a  witness,  what  took  place,  material  to  the  point  in  issue,  in 
the  grand  jury  room.^  There  are  States  in  which  the  grand 
jurors  are  not  even  sworn  to  secrecy.^ 

§  858.  Continiied.  —  But  where  the  common-law  oath  and  the 

1  2  Gude  Crown  Piact  688.  .  .  .  The  17th  section  of  the  8d  article 
*  The  State  v.  Brewer,  8  Misso.  878.  of  the  act  regulating  proceedings  in 
s  Beam  o.  Link,  27  Misso.  261.  criminal  cases  (U.  C.  1866,  p.  1169) 
Scott,  J.  said :  "  This  case  is  like  that  enacts,  that  no  member  of  a  grand  juiy 
of  Tindle  v.  Nichols,  20  Misso.  826,  in  shall  disclose  any  evidence  given  before 
which  it  was  held,  that,  in  an  action  for  the  grand  jury,  nor  the  name  of  any 
slander  for  charging  one  with  having  witness  who  appeared  before  them,  ex- 
been  guilty  of  perjury  in  swearing  be-  oept  when  lawfully  required  to  testify 
fore  a  grand  jury,  the  grand  jurors  thereta  This  section  will  be  construed 
would  not  be  permitted  to  testify  as  to  in  reference  to  the  16th,  which  pre- 
what  the  plaintiff  swore  in  giving  evi-  scribes  the  cases  in  which  a  grand  juror 
dence  before  them.  This  opinion  is  may  testify  as  to  the  matters  that  trans- 
founded  on  the  statute,  and  the  statute  pired  before  them."  p.  262. 
itself  has  its  origin  in  principles  of  the  ^  Sands  v.  Robison,  12  Sm.  &  M. 
common  law.  Grand  jurors  are  now  704;  Granger  v.  Warrington,  8  Gil- 
and  have  always  been  sworn  to  secrecy,  man,  299. 
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common-law  rules  prevail,  it  is  sometimes  a  nice  question  to 
determine  how  far,  and  under  what  circumstances,  the  grand 
juror  may  be  either  permitted  or  required  to  make  known  what 
occurred  in  the  course  of  the  investigations.  It  is  plain,  on 
the  one  hand,  that  there  are  circumstances  in  which  the  dis- 
closure may  be  made ;  and,  on  the  other  hand,  that  there  are 
those  in  which  it  may  not.^ 

^  Ante,  §  661,  note.  In  a  recent  and  lie  jastice,  or  the  judicial  establishment 
well-considered  Massachusetts  case,  it  of  private  rights,  requires.  Bumham 
was  held,  that,  for  the  purpose  of  im-  v.  Hatfield,  6  Blackf.  21.  The  North 
peaching  a  witness  who  has  testified  Carolina  court  also  held,  that,  on  the 
against  the  defendant,  he  may  call  upon  trial  of  an  indictment,  grand  jurors 
a  member  of  the  grand  jury  to  state  may  be  required  to  testify  what  a  wit- 
what  the  witness  said  on  his  exami-  ness  stated  before  them.  RulBn,  C.  J. 
nation  in  the  case  before  them.  The  said :  "  It  seems  to  us  that  the  witness 
court  deemed  that  the  authorities  on  [who  testified  before  the  grand  jury] 
this  point  were  not  uniform ;  but,  as  to  has  no  privilege  to  have  his  testimony 
the  reason  of  the  law,  Bigelow,  J.  ob-  treated  as  a  confidential  communication, 
served :  "  After  the  indictment  is  found  but  that  he  ought  to  be  considered  as 
and  presented,  and  the  accused  is  held  deposing,  under  all  the  obligations  of 
to  answer,  and  the  trial  before  tlie  an  oath,  in  a  judicial  proceeding;  and, 
traverse  jury  is  begun,  all  the  facts  therefore,  that  the  oath  of  the  grand 
relative  to  the  crime  charged  and  its  juror  is  no  legal  or  moral  impediment 
prosecution  are  necessarily  opened ;  and  to  his  solemn  examination  under  the 
no  harm  can  arise  to  the  cause  of  public  direction  of  a  court,  as  to  the  evidence 
justice  by  no  longer  withholding  facts  before  him,  whenever  it  becomes  mate- 
material  and  relevant  to  the  issue,  rial  to  the  administration  of  justice." 
merely  because  their  disclosure  may  The  State  v.  Bronghton,  7  Ire.  96.  In 
lead  to  the  development  of  some  part  Mississippi,  no  oath  of  secrecy  is  taken 
of  the  proceedings  before  the  grand  by  the  g^and  jurors ;  neither  does  the 
jury."  Commonwealth  v.  Mead,  12  policy  of  the  law  forbid  them  to  testify. 
Gray,  167, 170.  On  a  previous  occasion  in  an  action  of  slander,  to  matter  which 
it  was  held  by  the  same  court,  that  a  transpired  before  them,  material  to  this 
member  of  the  grand  jury  is  a  compe-  issue.  Sands  v.  Robison,  12  Sm.  &  M. 
tent  witness  on  the  trial  before  the  petit  704.  In  Arkansas,  a  defendant  on  trial 
jury,  to  prove  that  a  particular  person  under  an  indictment  is  not  entitled  to 
did  not  testify  before  the  former  body,  an  exhibit  of  the  testimony  taken  be- 
Commonwealth  v.  Hill,  11  Cush.  187.  fore  the  grand  jury,  made  by  one  of 
In  Indiana  it  was  adjudged,  that,  after  tliat  body,  and  delivered  to  the  attorney 
a  defendant  has  endeavored  to  impeach  for  the  State,  under  the  provisions  of 
the  testimony  of  a  witness  by  showing  the  statute.  Hofler  v.  The  State,  16 
contradictory  statements  to  have,  been  Ark.  634.  According  to  a  New  York 
made  by  him,  the  prosecuting  officer  case,  if  there  is  an  indictment  charg- 
may  introduce  a  member  of  the  grand  ing  five  offences  in  as  many  different 
jury  to  state  what  the  witness  testified  counts,  a  defendant  cannot  be  permitted 
to  before  that  body,  by  way  of  con-  to  show,  by  the  testimony  of  a  grand 
firming  him.  Perkins  v.  The  State,  juror,  that  only  one  offence  was  sworn 
4  Ind.  222.  And  as  a  general  propo-  to  before  the  grand  jury.  People  o. 
sition,  the  oath  of  the  grand  juror  does  Hulbut,  4  Denio,  188.  This  New  York 
not  prevent  his  testifying  to  what  was  doctrine  is  probably  sound  law  eveiy- 
done  before  the  grand  jury,  when  pub-  where ;  it  rests  upon  reasona  dififbrent 
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§  859.  Continned.  —  If  we  look  at  the  principle  on  which  this 
question  rests,  we  have  the  following.  The  reasons  which  re- 
quire the  secrecy  are  of  a  nature  looking  to  the  public  good  ; 
because,  if  the  grand  jury  could  leave  their  room  and  disclose 
what  they  are  doing,  defendants  who  had  not  been  arrested 
could  make  their  escape ;  and  because,  also,  persons  would  be 
deterred  from  voluntarily  going  forward  and  informing  of  crime 
before  them.  But  when  the  reasons  for  keeping  the  testimony 
private  have  passed  away,  the  obligation  of  secrecy  would  seem 
to  have  ended  also.  Yet  when,  in  addition  to  this,  the  claims 
of  public  justice  must  go  unsatisfied  unless  the  disclosure  is 
made,  the  same  reason  which  originally  required  secrecy  re- 
quires that  the  secret  be  no  longer  kept.  The  result,  on  the 
whole,  is,  that,  in  matter  of  principle,  the  disclosure  should 
never  be  made  except  in  obedience  to  a  duty  ;  but,  when,  after 
the  offender  has  been  arrested,  some  demand  is  made  on  behalf 
of  public  justice,  or  there  is  some  other  call  of  duty  of  the  like 
urgency,  the  obligation  of  secrecy  should  yield  to  the  new  claim. 

§  860.  ConoluBion.  —  Something  on  the  subject  of  this  chap- 
ter has  been  said  in  a  previous  one ;  ^  and,  though  nXuch  might 
be  added,  principally  relating  to  what  is  local  to  particular 
States,  it  is  deemed  best  on  the  whole  that  the  chapter  should 
close  here. 

from  those  which  gorern  the  foregoiDg  indictments  by  the  grand  jury,  in  which 

cues.    The  same  may  be  said  of  a  de-  case  the  accused  would  not  be  present; 

dsion  in  Connecticut,  which  holds,  that  and  the  accused  is  never  present  during 

no  evidence  will  be  received,  for  the  pur-  the  deliberations  of  the  grand  jury  ;  of 

pose  of  vitiating  an  indictment,  either  course,  cannot  know  individual   opin- 

from  the  grand  jurors,  or  from  the  wit-  ions."    The  State  v.  Fasset,  16  Conn, 

nesses  before  them,  or  from  any  other  467,  469.    In  England,  if  an  attempt 

person  required  by  law  to  be  present,  is  made  before  the  Court  of  Queen's 

as  to  the  evidence  given  on  such  in-  Bench  to  destroy  an  indictment,  the 

quiry.    The    following    extract    from  court  will  not  receive  the  affidavit  of  a 

what  was  said  by  Williams,  C.  J.  shows  grand  juror,  as  to  what  passed  in  the 

how  different  is  the  Connecticut  prac-  grand  jury  room,  relating  to  the  bill  of 

tice,  in  some  respects,  from  the  practice  indictment.    Rex  v.  Marsh,  1  Nev.  & 

in  some  of  the  other  States.    "It  is  P.  187,  6  A.  &  £.  236,  2  Har.  &  W. 

true,"  he  said,  "  that,  by  the  liberality  866, 1  Jur.  88.  See  also  Reg.  v.  Hughes, 

of  our  practice,  a  prisoner  may  be  pres-  1  Car.  &  K.  519.    I  have  not  attempted 

ent  during  the  examination   of    wit-  in  this  no.te  to  illustrate  tlie  English 

nesses  before  the  grand  jury.    But  our  law ;  here  is  a  strong  current  of  Ameri- 

Constitution  and  the  oath  of  the  grand  can  decisions,  all  setting  one  way. 
juiy  recognize  presentments,  as  well  as       ^  Ante,  §  696  et  seq. 
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CHAPTER  LIX. 

THE  PROCEEDINGS  BEFORE  THE   GRAND  JURY.^ 
§  861.  Relations  of  Prosecuting  Officer  to  Chrand  Jury.  —  We 

have  already,  in  various  connections  in  the  foregoing  sectiona 
of  the  present  volume,^  seeii,  in  some  respects,  what  in  this 
country  is  the  relation  of  the  prosecuting  officer  to  the  grand 
jury.  The  general  doctrine  is,  that  he  is  to  assist  and  advise 
them,  and  to  draw  such  bills  as,  on  hearing  the  evidence,  they 
are  prepared  to  find ;  but  he  is  not  otherwise  to  influence  or . 
direct  them  in  respect  of  their  finding.  It  will  be  helpful  to 
gentlemen  newly  elected  to  this  office  to  read  what  has  been 
written  on  the  subject  by  a  prosecuting  officer  of  great  experi* 
ence  in  Massachusetts,  as  transcribed  into  the  note.^ 

^  See  also  the  two  chapters   com-  of  the  evidence,  upon  which  it  is  found 

mencing  ante,  §  696  and  702.    And  see  and  is  to  be  supported,  has  been  minute- 

the  last  chapter  and  the  next.  ly  examined,  and  is  thoroughly  under- 

^  Ante,  §  88,  278  et  seq.,  696  et  seq.,  stood.   Guilty  persons  often  escape,  and 

702  et  seq.  public  prosecutions  are  often  debated, 

>  1.  Daniel  Davis,  for  many  years  from  negligence  or  misinformation  as  to 
Solicitor-General  of  this  State,  prefixes  the  minute  state  of  facts  in  the  caaea 
to  his  collection  of  "  Precedents  of  In-  examined.  This  fact  naturally  suggests 
dictments  "  a  "  Concise  Treatise  upon  the  inquiry,  What  is  the  duty  of  the 
the  Office  and  Duty  of  Grand  Jurors."  grand  jury,  and  of  the  public  prosecu- 
Speaking  of  the  "  mode  of  proceeding  tor,  in  this  stage  of  a  public  prose- 
after  the  grand  jury  are  organized,  and  cution  ? 

are  ready  to  proceed  to  business,"  he  ,    8.  "  There  is,  in  many  instances,  and 

says :  —  parts  of  the  country,  a  jealousy  on  the 

2.  "  This  mode  varies,  in  some  re-  part  of  the  public,  and  sometimes  be- 

spects,  in  the  different  States;  and  from  tween  the  grand  juiy  and  tlie  public 

the  practice  in  England.    In  the  latter  prosecutor,  which  ought  not  to  exist,  or 

country,  the  prosecutor  must  cause  his  be  encouraged.     In  one  State  it  has 

bill  to  be  prepared  and  engrossed-  on  been  decided  by  the  Supreme  Court, 

parchment,  before  it  is  preferred  to  the  that  it  is  not  the  right  of  the  public 

grand  jury.  In  the  States  of  New  York,  prosecutor  to  remain  in  the  grand  juiy 

Massachusetts,  and  probably  in  most  of  room,  and  take  any  part  in  their  pro- 

the  United  States,  the  bill  is  not  drawn  ceedings ;  and,  whenever  he  does,  it  ia 

or  preferred  until  after  the  examination  at  the  request  of  the  grand  jury.    This 

of  the  witnesses  by  the  grand  jury,  nor  restriction  supposes  a  want  of  official 

until  after  it  has  been  ordered.    This  is  integrity  on  the  part  of  the  public  proa- 

undoubtedly  the  most  rational  and  con-  ecutor,  and,  perhaps,  of  impartially  on 

venient  course.    Indeed,  no  bill  can  be  the  part  of  the  grand  jury ;  for  nothing 

correctly  or  safely  drawn,  until  the  state  that  experience  can  teach,  is  more  oer^ 
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§  862.   Continued  —  Drawing  Indiotments  —  Forms.  —  The 

usages  are  not  exactly  alike  in  our  several  States ;  but  what 

tain  than  that  a  perfect  confidence  and  unless  they  were  obtained  in  the  pres- 
mntaal  co-operation  between  the  pubfic  ence  of,  and  by  taking  a  part  in  the 
prosecutor  and  the  grand  jury  are  indis-  proceedings  of  the  grand  jury  ?  The 
pensable  to  the  despatch  and  successful  inquiry,  therefore,  becomes  extremely 
preparation  and  management  of  a  crim-  important,  What  is  the  duty  and  what 
inal  prosecution.  In  some  countries,  are  the  rights  of  a  public  prosecutor,  to 
where  the  king's  attorney  is  the  king*s  be  present  at  the  examination  of  wit- 
tool,  this  jealousy  may  be  excusable,  nesses,  and  take  a  part  in,  and  know  the 
and  eyen  laudable ;  but,  in  this,  the  pre-  result  of  such  examination  1 
sumption  in  fiiTor  of  official  integrity  6.  "  It  is  not  contended  that  the  pub- 
and  duty  is  universal.  And  when  the  lie  prosecutor  has  a  right  to  remain 
nature  of  a  public  prosecution  is  such,  with  the  grand  jury  during  the  time 
that  it  cannot  be  conducted  to  a  proper  that  they  are  deliberating  upon,  or  de- 
issue  without  a  confidential  and  free  ciding  any  question  of  finding  a  bill, 
intercourse  between  those  to  whom  the  unless  at  their  request,  or  by  their  per- 
management  of  it  is  intrusted  by  the  mission.  This,  however,  is  not  unusual 
government,  the  absence  of  such  an  in  England.  1  Chit.  817.  But  for  the 
intercourse  will  be  the  cause  of  con-  purposes  of  conducting  the  examination 
stant  embarrassment  in  prosecutions  of  of  witnesses,  and  all  the  arrangements 
crimes,  and  the  execution  of  the  laws,  preparatory  thereto,  the  presence  and 
It  is  true  that  no  person,  however  aid  of  the  public  prosecutor  are  neces- 
guilty,  can  be  punished  without  being  sary  and  indispensable ;  and  the  follow- 
first  accused  by  the  grand  jury ;  but  it  ing  course  upon  that  subject  has  been 
is  equally  true,  tliat  the  grand  jury,  found  productive  of  the  greatest  de« 
firom  their  want  of  a  competent  knowl-  spatch,  and  liable  to  no  legal  or  impor- 
edge  of  the  technical  niceties  which  are  tant  objections ;  and  without  which,  the 
sanctioned  by  the  law  of  crimes,  would  whole  term  of  the  court  would  often  be 
be  constantly  committing  the  most  fatal  insufficient  to  enable  the  grand  jury  to 
errors  in  the  discharge  of  their  duty,  complete  their  business. 
It  may  be  considered  as  generally  true,  7.  "  Previous  to  the  session  of  the 
that,  where  the  public  prosecutor  is  court,  proper  measures  should  be  taken 
excluded  from  a  minute  knowledge  of  to  insure  the  punctual  return  of  all 
the  facts  in  a  case,  which  lias  been  ex-  summonses  and  recognizances  of  wit- 
amined  before  the  grand  jury,  he  will  nesses.  When  their  names  are  ascer- 
flnd  himself  foiled,  at  almost  every  st^,  tained  and  noted  in  a  docket,  under 
in  the  management  of  the  trial.  each  complaint  or  process,  they  should 

4.  "  The  duty^  and  oath  of  a  grand  be  particularly  instructed  not  to  be  ab- 
juror  presupposes  the  presence  of  the  sent,  when  called  to  attend  the  grand 
public  prosecutor  at  the  examination  of  jury.  For  this  and  other  purposes,  the 
witnesses,  and  other  proceedings  before  sheriff  shall  select  the  most  active  and 
the  grand  jury.  In  Massachusetts,  au-  vigilaAt  of  his  officers  to  attend  the 
thority  is  given  to  the  foreman  to  swear  grand  jury.  When  the  witnesses  are 
witnesses ;  but  it  is  given  upon  the  ex-  thus  collected,  and  their  punctual  at- 
press  condition,  that  the  public  prose-  tendance  secured,  the  public  prosecutor 
cutor  shall  be  present  when  the  oath  enters  the  grand  jury  room,  and  gives 
is  administered.  the  grand  jury  some  general  informa- 

5.  "The  grand  juror's  oath  binds  tion  relative  to  the  state  of  the  jail, 
him  to  keep  the  secrets  of  the  Common-  and  the  number  and  nature  of  the  pros- 
vealth's  counsel.  What  secrets  or  what  ecutions  to  be  brought  before  them, 
counsel  can  the  Commonwealth  have,  The  order  in  which  the  cases  are  pre- 
which  a  grand  juror  is  bound  to  keep,  sented  for  examination  is  altogether  a 
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is  thus  set  down  in  the  note,  having  been  written  many  years 
ago,  accords  with  the  general  practice  at  the  present  day.  The 

matter  of  discretion  with  the  public  less  his  advice  or  opinion  in  a  matter  of 

prosecutor.    Hb  only  has  the  means  of  law  is  requested.    The  least  attempt  to 

knowing  the  most  advisable  course  in  influence  the  grand  jury  in  their  deci- 

this  particular.   If  there  are  any  capital  sion,  upon  the  effect  of  the  evidence,  is 

cases  pending,  they  ought  to  be  the  first  an  uigastifiable   interference,  and   no 

that  are  submitted  to  the  examination  fair  and  honorable  officer  will  ever  be 

of  the  grand  jury.   A  bill  for  each  capi-  guil^  of  it    It  is  very  common,  how- 

tal  oflfenoe  ought  to  be  previously  pre-  ever,  for  some  one  of  the  grand  jury  to 

pared,  and,   if  ultimately   found,  the  request  the  opinion  of  the  public  proce- 

grand  jury  ought  to  be  carried  into  cutor,  as  to  the  propriety  of  finding  the 

court,  the  bill  delivered  and  filed,  and  bill.   But  it  is  his  duty  explicitly  to  de- 

the  prisoner  arraigned,  before  the  grand  cline  giving  it,  or  even  any  intimations 

jury  proceed  to  any  other  business,  upon  the  subject;  but  in  all  cases  to 

This  course  is  rendered  necessary  by  leave  the  grand  jury  to  decide  inde- 

the  important  preparations  necessary  pendently  for  themselves.    It  may  be 

for  the  trial  of  all  prisoners  charged  thought  that  this  is  too  great  a  degree 

with  a  capital  offence.  of  refinement  in  official  duty.    But  the 

8.  "  The  grand  jury  then  proceed  experience  of  thirty  years  Aimishes  an 

upon  the  other  business  pending  before  answer  most  honorable  to  the  intelli- 

them,  in  the  order  in  which  it  is  con-  gence  and  integrity  of  that  body  of  citi- 

venient  for  the   public  prosecutor  to  zens  from  which  the  grand  jury  are 

introduce  it  selected ;  and  that  is,  that  they  almost 

.  9.  *'  All  the  witnesses,  in  the  particu-  universally  decide  correctly.    This  is 

lar  case  to  be  examined,  are  then  sent  the  natural  eflfect  of  justice  and  truth 

in  to  the  grand  jury,  and  the  oath  ad*  upon  minds  left  uninfluenced  and  unem- 

ministered  to  them  all  at  the  same  time,  barrsssed  by  the  conflicting  opinions  or 

by  the  foreman  of  the  grand  jury,  in  arguments  of  others.   There  is  one  case 

the  presence  of  the  public  prosecutor,  in  which  it  is  proper,  and  certainly  the 

The  witnesses  then  retire,  except  the  duty  of  the  government's  counsel  to 

one  first  to  be  examined ;  and  they  are,  rescue  the  grand  jury  from  an  errone- 

in  all  cases,  examined  separately,  and  ous  decision ;  which  is,  when  they  judge 

in  the  absence  of  each  other.   After  the  correctly  upon  the  evidence,  but  are 

nature  of  the  case  is  shortly  explained,  mistaken  in  the  application  of  it  to 

the  attorney  for  the  government  com-  points  and  principles  of  law.    This  is 

menoes  the  examination  of  the  witness,  not  unfrequently  the  case ;  but  a  single 

and  he  is  examined  and  cross-examined  hint  from  an  officer,  respected  for  his 

by  him,  until  he  has  obtained  all  the  integrity  and  knowledgie  of  the  laws,  is 

testimony  which  the  witness  can  give,  sufficient  to  correct  the  error.    But  in 

He  is  then  turned  over  to  the  grand  all  cases,  where  the  grand  jury  solicit 

jury  for  their  examination,  and  the  fore-  the  opinion  of  the  public  prosecutor  in 

man  is  informed,  that  he  or  any  mem-  matters  of  law,  it  is  his  duty  to  give  it» 

ber  of  the  grand  jury  can  examine  him,  and  to  affi>rd  them  all  the  light  and  in> 

as  much  and  as  long  as  they  deem  ex-  formation  of  which  he  is  capable ;  and 

pedient.    The  same  course  is  pursued  this  privilege  of  the  grand  jury,  and 

with  all  the  other  witnesses ;  and  at  the  duty  of  the  public  prosecutor,  are  usu- 

close  of  the  examination  the  question  is  ally  stated  by  the  court,  in  their  charge 

submitted,  whether  there  shall  be  a  bill  to  the  grand  jury, 

or  not  11.  '*  Whatever  may  be  the  jealou^ea 

10.  "  It  is  the  duty  of  the  public  of  some,  upon  tlie  subject  of  this  fi-ee 

prosecutor,  during  the  discussion  of  this  and  confidential   intercourse  between 

question,  to  remain  perfectly  silent,  un-  the  government's  counsel  and  the  grand 
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prosecuting  officer  ought,  except  iu  cases  of  the  most  familiar 
sort,  to  consult  his  books  whenever  he  draws  an  indictment. 
It  is  convenient  to  have  some  form  before  him ;  its  suggestions 
may  prevent  his  making  a  slip ;  but  nothing  tends  more  to 
blundering,  or  is  in  every  way  more  to  be  deprecated,  than  that 
servile  reliance  upon  printed  formts  which  those  prosecuting 
officers  are  generally  guilty  of,  who  are  too  indolent  to  make 
themselves  masters  of  the  criminal  law  by  study,  and  who  are 

jury,  it  is  next  to  impossible  that  pub-  ever  to  compel  them  to  disclose  to  him 

lie  prosecutions  can  be  conducted  with  the  evidence  they  shall  'give  on  the 

despatch   and  correctness  without  it.  trial;  and  thus  he  may  be  under  the 

However  intelligent  and  judicious  the  necessity  of  entering  upon  an  important 

members  of  a  grand  jury  may  be,  they  public  trial,  wholly  unprepared,  and  11a- 

are  not  in  the  habit  of  examining  wit-  ble  to  be  defeated  at  every  step  he 

nesses,  and  preparing  evidence  to  be  advances. 

used  in  public  trials  in  courts  of  law.  18.  "  The  origin  of  this  objection  to 
If  they  were  left  without  official  aid  and  the  presence  of  the  government's  at- 
instruction,  there  are  many  counties  in  tomey  during  the  examination  of  wit- 
which  the  whole  term  would  be  insuffi-  nesses  before  the  grand  jury,  may  be 
dent  to  enable  them  to  accomplish  the  traced  to  the  practice  and  usages  in 
business  of  the  government.  The  im-  England.  There,  except  in  cases  of 
possibility  of  such  a  course  may  be  ex-  high  treason,  the  prosecutor  is  the  indi- 
emplified,  by  supposing  the  traverse  vidual  who  brings  forward  the  prosecu- 
jury  to  be  left  to  conduct  the  trials  tion,  and  is,  in  fact,  the  party  to  it, 
brought  before  them,  without  the  assist-  although  it  is  instituted  and  proceeds 
ance  of  counsel  or  the  court.  in  the  name  of  the  king.  This  is  so  en- 
12.  ''One  of  the  most  fatal  conse-  tirely  the  case,  that  the  prosecutor  is 
quences  of  excluding  the  public  prose-  liable  for  the  costs  of  the  prosecution, 
cutor  from  the  examination  of  the  wit^  It  would,  therefore,  be  improper,  gener- 
nesses  before  the  grand  jury,  and,  of  ally,  to  admit  him  before  the  grand 
course,  from  the  knowledge  of  the  evi-  jury,  and  thereby  give  him  an  oppor^ 
denoe  upon  which  an  indictment  is  to  tunity  to  influence  or  mislead  them ; 
be  supported,  is,  that,  in  that  case,  the  more  especially,  when  the  nature  and 
indictments  must  be  drawn  from  the  design  of  the  institution  is,  that  the  pro- 
minutes  of  the  evidence,  taken  by  the  ceedings  shall  be  ex  parte,  that  is,  in 
grand  jury.  These  are  necessarily  in-  the  absence  of  the  party  accused.  Yet* 
sufficient  and  incorrect  in  points  and  in  England  it  is  not  unusual,  excepting 
&ct8,  which  are  essential  to  the  validity  in  the  King's  Bench,  to  permit  the 
of  an  indictment,,  but  which  are  not  prosecutor  to  be  present.  In  this  coun- 
known  to  be  so  by  any  but  those  who  try,  no  such  practice  or  state  of  things 
are  skilled  in  technical  accuracy.  Pros-  exists.  The  government  is  the  accuser, 
ecutions  have  often  been  defeated,  and  and,  as  it  is  presumed  to  be  '  no  re- 
the  guilty  escaped  unpunished,  fh)m  specter  of  persons,'  it  can  have  no  mo- 
this  cause.  There  is  no  legal  course  to  tive  or  interest  to  oppress  its  citizens, 
be  pursued,  to  prevent  this  evil.  It .  or  subject  them  to  any  inconvenience 
may  be  said,  that  the  public  prosecutor  or  injury,  which  does  not  necessarily 
may  obtain  this  information  by  a  pri-  arise  from  a  perfectly  impartial  and 
vate-examination  of  the  witnesses.  But  disinterested  mode  of  investigating  and 
he  has  no  means  or  legal  right  to  com-  punishing  public  ofiences."  Davis  Prec« 
pel  their  attendance  before  him  for  that  18-26. 
object ;  nor  has  he  any  authority  what- 
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ever  complaining  of  its  technicalities,  and  clamoring  to  have 
them  done  away  with  by  legislation.  Indeed,  the  excessive  use 
of  forms,  wherein  too  often  just  so  much  looseness  as  could 
barely  slip  through  the  jaws  of  the  law,  and  just  so  much  awk- 
wardness as  could  possibly  appear  in  the  record  and  live,  and 
just  so  much  superfluity  of  expression  as  could  manage  to  abide 
in  the  brain  of  a  pleader  capable  of  drawing  any  thing  which 
would  stand  judicial  scrutiny,  have  got  themselves  dressed  in 
type-metal,  is  one  of  the  most  noteworthy  evils  of  our  criminal 
practice. 

§  863.  Care  relating  to  the  Evidence.  —  But  there  is  no  duty 
more  importunate  than  that  which  requires  the  prosecuting  offi- 
cer to  sift  thoroughly  the  evidence ;  to  put  his  under-officers 
on  the  track  of  such  as,' not  already  being  before  him,  may  be 
suspected  to  exist ;  and,  as  a  consequence  of  this  carefulness, 
to  present  to  the  petit  jury  such,  and  such  only,  as  is  pertinent 
to  the  issue,  and  is  conclusive.  To  overburden  the  jury  of 
trials  with  testimony  is  not  wise ;  to  withhold  from  them  any 
thing  important,  and  thus  let  a  guilty  man  escape,  is  itself  a 
crime.  And  not  the  least  of  the  uses  of  an  investigation  be- 
fore the  grand  jury  is  the  opportunity  which  it  affords  to  the 
prosecuting  officer  to  prepare  for  the  trial  before  the  petit  jury. 
In  the  nature  of  things,  a  great  deal  of  testimony  will  be  given 
before  the  former,  which  it  would  be  unwise  to  reproduce  at 
the  public  trial.  At  the  same  time  this  officer  should  never 
forget,  that  truth  and  not  victory,  justice  and  not  triumph,  the 
public  service  and  not  fame  for  skill  in  winning  causes,  should 
•be  the  aim  and  end  of  all  his  exertions.^ 

§  864.  Knowledge  of  Grand  Jurors  as  Zividence.  —  It  is  com- 
petent for  a  grand  jury  to  find  an  indictment  upon  their  own 
knowledge,  without  superadded  testimony;  and  this  they 
"  were  anciently  in  the  habit  of  doing."  ^  If,  therefore,  a  wit- 
ness who  testifies  before  them  commits  perjury,  they  may,  of 
their  own  motion  and  knowledge,  indict  him  therefor.® 

§  865.  Testimony   of  Witnesses  —  Lawful   Evidence  —  Prima 

Facie  Case.  —  When,  however,  the  testimony  of  witnesses  is 

1  Ante,  §  40,  298,  294.  >  The    State   r.    Teny,  80  Misso. 

2  Reg.  V.  Russell,  Car.  &  M.  247.   See    868. 
the  State  i^.  Hatfield,  8  Head,  281. 
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relied  on,  the  grand  jury  ought  to  be  satisfied  only  with  such 
as  is  good  in  law,  and  sufficient  to  establish  a  prima  facie  case.^ 

§  866.  Prima  Facie  Evidence  —  Partial  —  FulL  —  So  it  is  often 
said  in  the  books.  But  let  us  look  at  this  question  of  the  evi- 
dence  a  little  further.  In  England,  where  in  one  instance  a 
grand  jury  had  come  in  and  stated  to  the  court  that  they  had 
thrown  out  a  bill  against  a  woman  for  murder,  because  by  the 
testimony  of  all  the  witnesses  it  appeared  she  was  insane, 
Alderson,  B.  said  to  them :  ^^  Then,  gentlemen,  you  did  wrong ; 
you  ought*  not  to  try  that  question.  If  you  are  of  opinion  that 
the  acts  done  by  her  were  such  as,  if  they  had  been  done  by  a 
person  of  sound  mind,  would  have  amounted  to  murder,  it  is 
your  duty  to  find  the  bill ;  otherwise  you  afford  no  security  to 
the  public  by  the  confinement  of  the  insane  person,"  —  allud- 
ing to  a  statute  which  provided  for  such  confinement,  if  insanity 
appeared  at  the  arraignment,  or  on  the  trial.^  In  this  case,  it 
is  seen,  the  testimony  of  all  the  witnesses  produced  to  establish 
the  crime  showed  that  there  was  no  crime  committed.  Of 
course,  then,  no  juror  could  vote  to  find  the  bill  without  vio- 
lating his  oath ;  for  no  juror  believed  the  woman  was  guilty, 
or  deemed  the  evidence  to  show  her  to  be  so.  And  if  the  state 
of  the  English  law  is  such  that  an  insane  person,  whose  pres- 
ence abroad  is  dangerous,  cannot  be  confined  unless  the  mem- 
bers of  a  grand  jury,  disregarding  their  oath  to  make  "  true 
presentment,"  bring  in  an  indictment  against  one  whom  they 
know  to  be  innocent,  the  condition  of  our  mother  land  is,  as 
it  is  sometimes  expressed,  ^^  unhappy."  In  our  own  States, 
the  laws  do  not  create  any  such  necessity. 

§  867.  ContinTied  —  The  Result  —  In  the  midst  of  conflicting 
authorities,  it  is  not  easy  to  state  any  conclusion  with  great 
confidence,  but  the  following  will  generally  be  received  as 
reasonably  satisfactory.  It  is,  that  although  a  grand  jury 
should  not,  perhaps,  require  quite  so  conclusive  evidence  as  a 
petit  jury,  or  be  deemed  delinquent  if  they  do  not  go  out  of 
tbeir  way  to  find  special  defences  for  prisoners  who  are  prima 
fade  guilty,  plainly  if  a  defence,  however  special,  appears 

1  People  V.  Hjler,  2  Parker  C.  G.    State  v.  Cowan,  1  Head,  280.   See  post, 
670 ;.  1  Chit.  Crim.  Law,  818, 819 ;  The    §  872. 

s  Reg.  V,  Hodges,  8  Car.  &  P.  196« 
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before  them,  and  they  are  fuUj  satisfied  of  its  sufficiency  in 
matter  of  proof  and  of  law,  they  do  not  ^'  present  all  tilings 
truly"  unless  they  ignore  the  bill  of  mdictment.  In  other 
words,  to  justify  them  in  finding  a  bill,  they  should  refuse  no 
pertinent  evidence,  whether  for  or  against  the  prisoner ;  and, 
on  weighing  the  whole  testimony,  they  should  be  satisfied  that 
the  accused  is  guilty.  The  well-known  rule  of  ^'  reasonable 
doubt,"  however,  does  not  probably  apply  to  the  deliberations 
of  the  grand  jury  as  it  does  to  those  of  the  petit  jury.^ 

^  The  matter  of  this  section  being  indeed,  see  how  a  juryman  can  recon- 

such  as  is  a  little  uncertain  in  the  au-  cile  it  with  his  oath  to  act  otherwise, 

thorities,  the  reader  will    do  well  to  As  difiering,  perhaps,  from  the  yiew 

consult  1  Chit.  Crim.  Law,  817,  818,  thus  taken  by  Field,  J.  on  a  single 

and  the  books  there  referred  to.    In  point,  I  will  add  what  is  said  by  an  able 

the  Circuit  Court  of  the  United  States  District  Judge,  Erskine,  in  a  case  of 

for  the  Northern  District  of  California,  not  far  from  the  same  date.    He  says : 

Field,  J.  once  charged  the  grand  jury  "  The  challenger  states  in  his  affidavit 

as  follows :    "  In   your  investigations  that   the   district    attorney    distinctly 

you  will  receive  only  legal  evidence,  to  promised  him  that  he  should  be  permit- 

the  exclusion  of  mere  reports,  suspi-  ted  on  the  trial  before  the  grand  jury 

dons,  and  hearsay  evidence.    Subject  to  have  the  evidence  in  his  defence  laid 

to  this  quahfication  you  will  receive  before    them.    No    such    promise   or 

all  the  evidence  presented  which  may  agreement  can  have  the  sanction  of  this 

throw  light  upon  the  matter  under  con-  court  To  allow  evidence,  either  oral  or 

sideration,  whether  it  tend  to  establish  written,  to  go  before  the  grand  inquest 

the  innocence  or  the  guilt  of  the  ac-  on  behalf  of  a  defendant,  would   be 

cused.    And,  more:  if  in  the  course  subversive  of   the  ancient  and   well- 

of  your  inquiries  you  have  reason  to  settled  rules  of  courts  of  justice.    Mc- 

believe  that  there  is  other  evidence,  not  Kean,  C.  J.  in  Respublica  v.  Shaffer, 

presented  to  you,  within  your  reach,  1  Dall.  286,  said :  '  It  is  a  matter  well 

which  would  qualify  or  explain  away  known  and  well  understood,  that,  by 

the  charge  under  investigation,  it  will  the  laws  of  our  country,  every  question 

be  your  duty  to  order  such  evidence  which  affects  a  man's  life,  reputation, 

to  be  produced.    Formerly,  it  was  held  or  property,  must  be  tried  by  twelve  of 

that  an  indictment  might  be  found  if  liis  peers;  and  that  their  unanimous  ver- 

probable   evidence  was   produced   in  diet  is  alone  competent  to  determine 

support  of  the  charge.    But  a  different  the  fact  in  issue.    If,  then,  you  under- 

and  more  merciful  rule  now  prevails,  take  to  inquire,  not  only  upon  what 

To  justify  the  finding  of  an  indictment,  foundation  the  charge    is  made,  but 

you  must  be  convinced,  so  far  as  the  likewise  upon   wliat  foundation  it  is 

evidence  before  you  •goes,  that  the  ac-  denied,  you  will,  in  efiect,  usurp  the 

cused  is  guilty;   in  other  words,  you  jurisdiction  of  the  petit  jury,  you  will 

ought  not  to  find  an  indictment  unless,  supersede  the  legal  auUiority  of  the 

in  your  judgment,  the  evidence  before  court  in  judging  of  tlie  competency 

you,  unexplained  and  uncontradicted,  ahd  admissibility  of  witnesses;   and, 

would  warrant  a  conviction  by  a  petit  having  thus   undertaken    to    try  the 

jury."   Treason  and  Rebellion,  pamph.  question,  Uiat  question  may  be  deter- 

San  Francisco,  1868,   p.  27,  28.    To  mined  by  a  bare  minority,  or  by  a 

my   mind,    this    is    emphatically  the  much  greater  number  of  your, body 

sound  view  of  the  question.    I  cannot,  than  the  twelve  peers  prescribed  by 

628 


CHAP.  UX.]       PBOGEEDINOB  BEFORE  GBAND  JUBT.  §  868 

§  868.  Ghrand  Jury  as  Part  of  the  Court — Under  Judicial  Con- 
trol — Contempt  —  The  "^itnesseB  —  How  Sworn,  &o.  —  Though 

the  grand  jury  sit  in  a  room  separate  from  the  judge,  they  still 
constitute  a  part  of  the  court,  and  are  under  the  judicial  con- 
trol.^ Thus,  for  instance,  a  grand  juror  may  be  fined  for 
drunkenness,  as  for  a  contempt  of  court,  and  may  be  discharged 
from  the  panel.^  And  a  subpoena  for  a  witness  directs  him  to 
appear,  not  before  the  grand  jury,  but  before  the  court  to  give 
evidence  to  the  grand  jury.^  Accordingly  the  witnesses  are 
sworn  in  what  is  called  open  court,  though  not  necessarily  in 
the  actual  presence  of  the  judge ;  ^  and  if,  by  reason  of  some 
informality,  the  session  or  term  of  the  court  has  lapsed,  the 
oath  is  a  nullity,  though  administered  by  the  proper  officer  of 
the  court.^  In  Connecticut,  however,  and  perhaps  in  some  of 
the  other  States,  contrary  to  the  English  and  general  American 
practice, 'the  witnesses  may  be  sworn  in  the  grand  jury  room, 
by  a  magistrate,  instead  of  in  open  court.  The  practice,  it  was 
said  in  Connecticut,  has  grown  up  under  the  sanction  of  the  tri- 
bunals, and  has  become  a  part  of  the  common  law  qf  the  State.^ 

the  law  of  the  land.' "    United  States  seizing  killed  the  person  seized.    Here 

V.  Blodgett,  85  6a.  886,  889,  840.  Now,  is  prima  facie  evidence  of  a  felonious 

no  one  would  pretend  that  a  defendant  homicide.    Now,  suppose  it  is  suggest- 

is  entitled  as  of  right  to  have  his  wit-  ed  to  the  grand  jury,  or  they  hare 

nesses  heard  by  the  grand  jury.  Neither  reason  to  suspect,  that  the  accused 

has  the  law  provided  any  means  by  person  is  an  officer  who  was  seeking  to 

which  be  can  make  known  to  this  in-  arrest  the  other  on  a  warrant  for  a 

quest  what  his  special  defence  is.    At  felony ;  shall  they  refuse  to  hear  the 

the  same  time,  one  can  hardly  see  how  evidence,  and  so,  by  finding  an  indict- 

these  jurors  discharge  their  duty  well  ment,  compel  a  fiilthful  officer  of  the 

if  they  refuse  to  hear  any  testimony  law  to  lie  in  jail  and  stand  his  trial  in 

whicli  can  aid  them  in  what  should  be  recompense  for  having  done  his  duty  ? 

their  endeavor  to  learn  the  real  truth  of  There  can  be  but  one  answer  to  this> 

a  case.    The  &ct  that,  after  their  find-  question,  and  the  principle  involved  in 

ing,  if  adverse  to  the  prisoner,  comes  a  the  answer  will  point  the  way  in  other 

trial  before  twelve  men,  whose  verdict  cases. 

must  be  unanimous  in  order  to  convict,  ^  The  State  v.  Cowan,  1  Head,  280. 

when  tlie  prisoner  will  have  the  op-  3  In  re  Ellis,  Hemp.  10. 

portunity  to  be  heard  by  himself;  his  '  The  State  v.  Butler,  8  Terg.  88. 

witnesses,  and  his  counsel,  is  entirely  *  Jetton  v.  The  State,  Mdgs,  192; 

another  thing,  having,  it  seems  to  me,  United  States  v.  Reed,  2  Blatch.  486. 

no  relation  to  the  question  we  are  con-  ^  Middlesex  Special  Commission,  6 

sidering.    Suppose,  for  example,  there  Car.  &  P.  90. 

is  testimony  before  the  grand  jury  that  *  The   State   v,  Fasset,   16   Conn, 

a  particular  person  seized  another,  who  467. 
resisted,  and,  in  the  struggle,  the  person 
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» 

In  some  of  the  States,  the  witnesses  are  sworn  bj  the  foreman 
of  the  grand  jury.^ 

§  869.  '^itnawi  reftudng  to  tMtifjr.  —  We  have  already  seen,^ 
in  some  measure,  how  the  witness  is  to  be  dealt  with  by  the 
grand  jury  or  the  judge,  if  he  refuses  properly  to  conduct  him- 
self or  to  give  testimony  before  the  grand  jury.^  The  practice, 
in  a  case  of  this  sort,  is  not  quite  uniform  in  the  States ;  and 
it  is  deemed  best  to  drop  here  the  discussion  of  this  class  of 
questions. 

§  870.  Second  Ihdiotment  —  Where  the  same  grand  jury 
serves  through  successive  terms  of  the  court,  it  may,  without 
examining  witnesses  anew,  find  an  indictment  as  a  substitute 
for  another  found  upon  an  investigation  of  the  facts  at  a  previ- 
ous term.^ 


CHAPTER  LX. 

HOW  ADVANTAGE  IS  TO   BE  TAKEN  OF  ERRORS  IN  THE  DOINGS  OF 

THE  GRAND  JURY. 

871-874.  Introductory  and  General  Views. 
876-881.  Challenge  to  Juron  or  Jury. 

882.  Motion  to  Qoaah. 
88^-886.  Plea  in  Abatement 

886.  Raifling  the  Qnestion  at  the  Trial. 
887-889.  Motion  in  Airest  of  Judgment 

§  871.  Dlfflonities  of  the  Subject  —  We  come  now  to  a  class 
of  questions  which  are  not  surpassed  by  any  others  in  point  of 
practical  difficulty.  The  authorities  appear,  at  the  first  im- 
pression, to  be  almost  as  conflicting  as  the  cases  are  numerous ; 
and,  when  we  seek  to  reconcile  or  to  choose  between  them  by 

1  Ante,  §  861,  note,  par.  0 ;    The  74 ;  Ez  parte  Rowe,  7  Cal.  176,  181 

State  i;.  Green,  24  Ark.  691.    In  Ten-  The  State  v.  Parrish,  8  Humph.  80 

tneaaee,  the  forenuin  of  the  grand  jury  The  State  v.  Blocker,  14  Ala.  460 

has  no  power  to  swear  a  witness  in  a  Deshazo  v.  The  State,  4  Humph.  276 

•case  of  felony,  but  otherwise  in  cases  of  Doebler  v.  The  State,  1  Swan.  Tenn. 

rarious   misdemeanors.     Ayrs  v.  The  478. 

State,  6  Cold.  26.  *  Commonwealth  v.  Woods,  10  Gray, 

«  Crim.  Law,  I.  §  186 ;  H.  §  259.  477. 

s  See  also  People  v,  Eellej,  24  N.  Y. 
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a  recurrence  to  the  principles  of  the  law,  we  find  it  difficult  to 
saj,  that,  in  a  matter  of  mere  practice,  principle  points  in  one 
direction  rather  than  in  another. 

§  872.  The  Law  must  afford  some  Remedy  —  Incompetent  "Wit- 
ness— Insufficient  Proof — Identity  of  Offence.  —  There  is  one 
principle,  however,  which  will  help  us  in  the  outset ;  namely, 
that,  where  a  wrong  has  been  done,  the  party  who  has  suffered 
from  it  should  be  permitted  to  find  in  some  way  redress;^ 
though,  if  the  law  lays  down  for  him  one  path  to  the  remedy, 
it  is  under  no  obligation  to  provide  him  more.  Yet  there  are 
sometimes  practical  obstacles  lying  even  in  the  one  path.  Thus, 
though  the  indictment  should,  as  we  have  seen,^  be  found  on 
proper  and  legal  testimony ;  yet  the  fact  that  one  of  several 
witnesses  who  appeared  before  the  grand  jury  was  incompetent, 
is  not  sufficient  to  sustain  a  plea  in  abatement  of  it ;  since  it 
cannot  be  shown  what  weight,  if  any,  the  testimony  of  this  one 
witness  had  in  the  minds  of  the  grand  jury.^  And  it  has  even 
been  held  generally,  that  the  court  cannot  in  any  way  look  into 
the  question  whether  or  not  the  finding  of  the  grand  jury  was 
founded  on  sufficient  proof,  or  inquire  into  the  mode  in  which 
they  examined  the  witnesses,  for  the  purpose  of  invalidating 
the  indictment.^  So  it  is  not  permissible  to  show  by  evidence, 
that  the  offence  for  which  the  prisoner  is  being  tried,  is  not  in 
fact  the  same  to  which  the  evidence  before  the  grand  jury 
pointed.^ 

^  See  ante,  §  118  et  seq.  If  the  poaition  be  sound,  that  every  in- 

'  Ante,  §  866.  dictment  not  found  upon  the  production 

'  Bloomer  v.  The  State,  8  Sneed,  of  legal  and  competent  evidence  before 

66 ;  The  State  v.  Tucker,  20  Iowa,  608.  the  grand  juiy  is  essentially  vicious,  it 

*  United  States  v.  Ueed,  2  Blatch.  follows  that,  in  all  cases  where  the  wit- 

486 ;  The  State  v,  Boyd,  2  Hill,  S.  C.  nesses  produced  before  the  grand  jury 

288 ;  Turk  v.  The  State,  7  Ohio,  pt.  2,  are  from  any  cause  legally  disqualified 

240;    The   State    v.    Burlingham,   16  or  incompetent  to  testify,  or  where  any 

Maine,  104 ;   The  State  v.  Logan,  1  essential  link  in  the  chain  of  testimony 

Nev.  609 ;  The  State  v.  Dayton,  8  Zab.  is  sustained  by  evidence  not  in  itself  le- 

49.     "  But    conceding,"    said    Qreen,  gal,  the  indictment  cannot  be  sustained, 

C.  J.  in  the  last  cited  case,  "  that  the  although  there   be    ample  competent 

proposition    is    fully  established  that  testimony,   not   produced    before    the 

there  was  no  legal  and  competent  evi-  grand  jury,  to  sustain  the  charges  of 

dence  before  the  grand  jury,  does  that  the  indictment,    p.  66.    But  see  The 

afford    the    subject-matter    to  sustain  State  v,  Logan,  1  Nev.  609. 
either  a  motion  to  quash  or  a  plea  in        ^  Spratt  v.  The  State,  8  Misso.  247. 

abatement  1   We  are  clearly  of  opinion.  And  see  Rocco  v.  The  State,  87  Missis, 

that,  in  this  State,  at  least,  it  does  not.  867. 
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§  873.  Witnesses  not  duly  Sworn — Xlfifect  of  Doctrine  of  Secrecy. 

—  Yet,  if  the  witnesses  before  the  grand  jury  were  not  duly 
sworn  before  being  introduced  into  the  grand  jury  room,  there 
appears  to  be  authority  for  holding,  that  this  is  a  defect  of 
which  the  defendant  may  practically  avail  himself.^  But  we 
are  treading,  both  in  this  section  and  the  last,  on  shadowy 
ground.  Since  the  proceedings  before  the  grand  jury  are,  in 
their  nature,  secret,  and  are  required  by  public  policy  to  be  so 
kept,  as  a  general  rule,^  it  is  plain  that  what  is  there  done  must 
ordinarily  be  presumed  to  be  done  correctly ;  and,  as  a  general 
rule,  any  supposed  irregularity  in  those  proceedings  cannot  be 
inquired  into.  And  it  is  only  what  might  be  anticipated,  that 
there  should  be,  as  in  truth  there  is,  a  diversity  of  opinion,  with 
a  wide  margin  of  doubt,  upon  the  question  how  far  this  general 
doctrine  can  be  broken  into  in  particular  circumstances  and 
cases. 

§  874.  Enumeration  of  Methods  —  Order  of  the  Further  Discus- 
sion. —  The  following  are  the  leading  methods  by  which  objeo- 
.tions  of  the  kinds  we  are  considering  may  be  taken :  I.  By 
Challenge  to  the  Jury  or  Particular  Jurors ;  11.  By  the  Mo- 
tion to  quash  the  Indictment ;  III.  By  a  Plea  in  Abatement ; 
lY.  By  raising  the  Question  orally  at  the  Trial  under  the  Plea 
of  Not  Guilty ;  V.  By  Motion  in  Arrest  of  Judgment.  Let 
us  look  at  these  several  methods  in  their  order. 

I.  By  (Challenge  to  the  Jury  or  ParUcvlar  Juror%. 

§  875.  Grounds  of  Exemption,  not  Challenge  —  Directory  Stat- 
utes—  Inadequate  Notice  to  Juror — ImpaneUed  at  Undue.  Tfana 

—  We  have  seen,^  that  there  are  some  grounds  of  excuse, 

1  Middlesex  Special  Commission,  6  where  the  grand  jurj  haye  fomid  a  bill, 

Car.  &  P.  90.    In  a  reserred  case,  be-  the  judges  before  whom  the  case  comes 

fore  the  English  judges,  where  it  ap-  to  be  tried  ought  not  to  inquire  whether 

peared  that  the  witnesses  went  before  the  witnesses  were  properly  sworn  pre- 

the  grand  jury  without  being  sworn,  viously  to  going  before  the  grand  jury; 

the  judges  "  considered,  under  these  and,  it  seems,  that  an  improper  mode 

circumstances,  that,  as  a  matter  of  dis-  of  swearing  them  will  not  vitiate  the 

cretion,  it  would  be  better  to  direct  indictment,  as  the  grand  juiy  are  at 

application  to  be  made  for  a  pardon,  liberty  to  find  a  bill  upon  their  own 

without  deciding  upon  the  validity  of  knowledge  only.    Reg.  v,  Russell,  Car. 

the    objection."     Rex    v.    Dickinson,  &  M.  247. 
Buss.  &  Ry.  401.   In  a  jury  case  before  •     3  See  ante,  §  857-859. 

Wightman,  J.  it  was  considered,  that,  '  Ante,  §  858. 
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which  persons  summoned  to  be  grand  jurors  can  avail  them- 
selves of,  to  avoid  being  compelled  to  serve,  while  yet  the  objec- 
tions are  not  open  to  the  parties  who  are  to  be  or  have  been 
indicted.  In  like  manner  there  are,  relating  to  the  summoning 
of  the  grand  jury,  and  the  like,  some  statutes  which  are  con- 
strued to  be  merely  directory  to  the  officers ;  therefore,  if  their 
provisions  are  not  followed,  the  parties  cannot  take  the  objec- 
tion. Of  this  latter  class  is  the  provision  of  the  Mississippi 
statute,  that  the  grand  jurors  shall  ^^  be  summoned  at  least  five 
days  before  the  first  day  of  the  court " ;  "  and,"  said  Handy, 
J.  ^'  although  it  might  be  true  that  a  juror  could  not  be  com- 
pelled to  attend  unless  so  summoned,  yet,  if  he  thinks  proper 
to  attend,  and  serve  without  such  notice,  it  constitutes  no 
objection  to  the  regular  organization  of  the  grand  jury."  ^  So 
the  Louisiana  act  of  1858,  making  it  the  duty  of  the  district 
judge  to  impanel  the  grand  jury  on  the  first  day  of  the  term, 
is  merely  directory ;  and,  if  any  sufficient  obstacle  exists  to 
prevent  the  impanelling  on  the  first  day,  it  may  be  done  on  a 
subsequent  day.' 

§876.  GhaUenge  to  the  Array — to  the  PoUb.  —  Returning, 
now,  to  those  objections  of  which  defendants  are  entitled  to 
avail  themselves,  we  may  observe  that  there  are  two  kinds  of 
challenge,  —  to  the  array,  and  to  the  polls.  The  former  is 
taken  when  there  is  some  objection  affecting  the  legal  constitu- 
tion of  the  entire  panel ;  the  latter,  when  there  is  some  indi- 
vidual disqualification  attaching  to  the  particular  juror .^ 

§  877.  "VCTho  may  ChaUenge.  —  Again,  it  must  be  observed, 
that  indifferent  third  persons  are  not  entitled  to  interfere  in 
judicial  proceedings,  however  wrongly  they  may  be  in  fact 
conducted.  Therefore,  unless  a  person  is  held  to  answer  to  an 
indictment  which  the  particular  grand  jury  may  find,^  or  it  is 
in  some  way  known  that  the  grand  jury  is  to  investigate  his 

1  Johnson  v.  The  State,  88  Missis.  The  State  v.  Brooks,  9  Ala.  9;  Bellair 

868,  864.    And  see  The  State  v.  Bleek-  v.  The  State,  6  Blackf.  104. 

ley,  18  Misso.  428 ;  The  State  o.  Brooks,  ^  Thayer  v.  People,  2  Doug.  Mich. 

9  AIa,  9.  417 ;  Hudson  r.  The  State,  1  Blackf. 

'  The  State  v.  Daris,  14  La.  An.  817.    Under  some  circumstances,  the 

67S.  court  will  listen  to  an  objection  made 

'  Vanhook  v.  The  State,  12  Texas,  by  any  person  present,  acting  as  amicu$ 

252 ;  Boles  v.  The  State,  24  Blissis.  curia.  Commonwealth  v.  Smith,  9  Mass. 

446;  People  v.  Jewett,  8  Wend.  814;  107. 
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conduct  with  reference  to  bringing  in  a  bill  against  him,  he  is 
not  entitled  to  interfere  in  the  process  of  its  organization.  But 
it  is  not  necessary,  in  order  to  justify  the  grand  jury  in  finding 
an  indictment,  that  the  party  indicted  should  have  been  bound 
over  by  a  justice  of  the  peace  or  by  a  coroner ;  if  he  is  under 
examination,  the  indictment  may  still  be  found  against  him, 
and  it  will  be  good.^  And  in  most  of  our  States  it  will  be  the 
same  if  the  person  indicted  is  at  large,  and  no  proceedings 
other  than  those  in  the  grand  jury  room  have  been  commenced.^ 
Even  if  the  grand  jury  were  impanelled  before  the  commission 
of  the  crime,  they  may  still  find  the  indictment.^ 

§  878.  Contdnued  —  "When. — It  is  seen,  therefore,  that  there 
are. circumstances  in  which  a  person  would  not  know  of  pro- 
ceedings which  were  really  being  carried  on  against  him  in  the 
grand  jury  room;  and  other  circumstances  in  which,  if  he 
suspected  such  proceedings,  there  would  be  a  practical  difficulty 
in  making  his  suspicions  thus  early  available  before  the  court. 
The  case  in  which  he  is  bound  to  answer  before  the  particular 
grand  jury  is  a  plain  one  ;  and,  in  such  a  case,  it  is  the  general 
American  doctrine,  to  which  there  may  perhaps  be  exceptions 
in  some  of  the  States,  that  he  may  be  present  at  its  organiza- 
tion, and  present  challenges  either  to  the  array  or  to  the  poUs.^ 
In  like  manner,  if  the  prosecuting  officer  has  notified  one  that 
he  shall  lay  a  particular  charge  against  him  before  the  par- 
ticular grand  jury,  he  may  present  his  challenges,  the  same  as 
though  he  were  under  bonds  to  appear.^ 

§  879.  Refusal  to  permit  ChaUenge.  —  If,  therefore,  it  should 
appear,  that,  after  one  who  was  rightfully  refused  permission 
to  interfere  in  the  organization  of  the  grand  jury,  was  by  the 
same  grand  jury  indicted,  such  indictment  could  not  make  the 
original  act  of  refusal  wrong.^  Goofiequently  a  person  may  be 
regularly  indicted  by  an  incompetent  grand  jury,  or  by  a  grand 
jury  some  one  or  more  of  whose  members  are  incompetent,  or 

^  People  V.  Hyler,  2  Parker  C.  C.  76 ;  Commonwealth  v.  Smith,  9  Mass. 

666;  People  v.  Horton,  4  Parker  C.  C.  107 ;  People  v.  Roberts,  6  Cal.  214; 

222.  Maher  v.  The  State,  8  Minn.  4^4;  The 

2  The  State  v.  Corson,  12  Mleso.  404.  State  v.  White,  17  Texas,  242. 

s  People  V.  Beatty,  14  Cal.  666.  s  United  States  v.  Blodgett,  85  Ga. 

*  Commonwealth  V.  Clark,  2  Browne,  886. 

828 ;  Hudson  v.  The  State,  1  Blackf.  «  Thayer  v.  People,  2  Dong.  Biich. 

817 ;  The  State  v.  Herndon,  6  Blackf.  417. 
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are  disqualified  to  act  in  the  particular  case ;  then,  unless  he 
can  take  the  objection  in  some  other  way  than  by  challeDge,  he 
cannot  take  it  at  all. 

§  880.  To  the  PoUb. —  If  the  challenge  is  to  the  polls,  it  must 
be  for  cause ;  there  are,  in  these  cases,  no  peremptory  chal- 
lenges allowed.^ 

§881.  Causes. — If  we  descend  to  look  into  the  particular 
causes  of  challenge,  we  shall  find  them  to  be  too  numerous,  and 
depending  too  much  upon  statutes  local  to  particular  States,  to 
be  here  minutely  examined.  In  a  Pennsylvania  case  it  was 
laid  down,  that  a  cliallenge  may  be  made  by  reason  of  the 
grand  juror's  having  expressed  an  opinion  concerning  the  guilt 
of  the  prisoner.^  And  perhaps  this  may  be  the  doctrine  pre- 
vailing in  some  other  localities.^  But  as  our  grand  juries  are 
generally  drawn  and  impanelled  to  serve  in  all  cases  which 
may  require  this  sort  of  investigation,  during  a  specified  period 
of  time,  there  are  reasons  why  this  kind  of  challenge  should 
not  be  permitted,  growing  out  of  the  inconvenience  it  would 
produce ;  and  why,  therefore,  the  objection  should  be  restricted 
to  the  plea  in  abatement,  or  even  be  disallowed  altogether.^ 


1  Jones  V.  The  State,  2  Blackf.  476.  the  jury  was  elected  and  sworn.    It 

'  Commonwealth   Vk   Clark,  snpra;  was  not  intended  by  this  suggestion, 

ante,  §  862.  that  the  grand  jury  should  be  called  at 

*  The  State  v.  Hinkle,  6  Iowa,  880.  the  pleasure  of  any  one,  expecting  to 

*  Thus  it  was  held  in  Alabama,  that  hare  a  charge  preferred  against  him, 
the  grand  jurors  cannot  be  required  to  and  compelled  to  expurgate  themselves 
expurgate  themselyes  of  any  supposed  of.  any  supposed  bias ;  but  that,  after 
interest  or  bias,  at  the  instance  of  one  indictment  found,  the  olgection  might 
who  is  in  jail,  awaiting  their  action  in  be  made.  This  was  afterwards  pro- 
his  case.  The  olgection  must  be  taken  Tided  for,  in  the  penal  Code,  by  restrict 
by  plea  in  abatement,  when  the  indict-  ing  a  plea  in  abatement  to  the  array  of 
ment  is  brought  in.  And  Ormond,  J.  the  grand  juiy,  or  to  the  disqualification- 
obsenred  as  follows :  "  In  The  State  v.  of  any  of  its  members,  to  the  term  at 
Hughes,  1  Ala.  666,  it  was  held,  that  which  the  indictment  is  found."  The 
the  grand  jury  could  not  be  asked,  be-  State  v.  Clarissa,  11  Ala.  67,  61.  And 
fore  they  were  sworn,  whether  they  had  «ee  The  State  v,  Cameron,  2  Chand. 
not  formed  and  expressed  an  opinion  172 ;  Dowling  v.  The  State,  6  Sm.  ft 
as  to  the  guilt  or  innocence  of  one  M.664;  Boyingtonv.  TheState,  2Port 
whose  case  they  would  probably  haye  100.  According  to  a  New  York  case, 
to  pass  upon.  Such  was  also  the  opin-  the  objections  that  a  grand  juror  has 
ion  of  the  court  in  Tucker's  Case,  8  formed  and  expressed  an  opinion,  and 
Mass.  286.  In  Hughes's  Case,  supra,  that  he  has  evinced  hostility  to  the  pris- 
this  court  intimated,  that  challenges  oner,  not  only  may  be  made  before  in- 
fer causes  not  operating  a  universal  dictment  found,  but  they  must  be ;  for 
disqualification,  might  be  made  after  they  will  not,  under  any  circumstancSes, 
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II.  By  Motion  to  Quash  the  Indictment. 
§  882.    ThlB    Motion   Bometlmes  Available. — The    principles 

gOYerning  the  motion  to  quash  have  already  been  considered  in 
these  pages.^  It  is,  perhaps,  sufficient  to  say,  that  objections 
of  the  kind  which  we  are  considering  in  this  chapter  may  under 
some  circumstances  be  taken  advantage  of  by  this  motion.  But 
there  have  been  developed  in  this  connection  no  such  principles 
as  demand  a  special  discussion  here.^ 

III.  Bi/  Plea  in  Abatement. 

§  883.  ThiaN  the  General  Method  —  The  clear  and  certain 
method  by  which,  according  to  the  doctrine  which  most  pre- 
vails in  the  United  States,  objections  of  the  kind  we  are  consid- 
ering in  this  chapter  may  be  taken,  is  the  plea  in  abatement.' 
Not  every  objection  can  be  practically  reached  in  this  way ;  for 


be  listened  to  afterward.  Said  Sayage,  ^  Ante,  §  768-774. 
C.  J. :  "  There  are  causes  of  diallenge  "^  The  State  v,  Lightbody,  88  Maine, 
to  grandjurors,  and  these  may  be  urged  200;  Commonwealth  v.  Chauncej,  2 
by  those  accused,  whether  in  prison  or  Ashm.  90 ;  Thayer  v.  People,  2  Dong, 
out  on  recognizance;  and  it  is  eren  Mich.  417;  Boles  v.  The  State,  24 
said,  that  a  person  wholly  disinterested  Missis.  446 ;  The  State  v.  Newfane,  12 
may,  as  amicus  curia,  suggest  that  a  Vt.  422;  The  State  v.  Norton,  8  Zab. 
grand  juror  is  disqualified.  But  such  88 ;  The  State  t;.  Baker,  20  Misso.  888 ; 
objection,  to  be  availing,  must  be  made  NichoUs  v.  The  State,  2  Southard,  689 ; 
previous  to  the  juror  being  impanelled  Commonwealth  v.  Williams,  6  Grat. 
and  sworn.  It  has  been  urged  upon  702;  Thompson  v.  The 'State,  9  Ga. 
us,  that  the  defendant,  not  haying  been  210;  People  v.  Harriot,  8  Parker  C.  C. 
apprised  of  any  intended  proceeding  112;  The  State  v.  Hensley,  7  Blackf. 
against  him,  not  having  been  arrested  824 ;  The  State  v.  Bolt,  7  Blackf.  19 ; 
on  a  criminal  charge,  or  required  to  en-  JiUard  v.  Commonwealth,  2  Casey, 
ter  into  recognizance  to  appear  at  the  169 ;  The  State  v.  Foster,  9  Texas,  66 ; 
court  where  the  bill  of  indictment  was  Pierce  v.  Tlie  State,  12  Texas,  210 ; 
fotod,  had  not  an  opportunity  to  make  The  State  v.  Dayton,  8  Zab.  49 ; 
his  challenge;  tliat  now  is  his  earliest  The  State  v.  Burlingham,  16  Maine, 
day  in  court,  and  that  he  ought  there-  104 ;  The  State  v.  Loving,  16  Texas, 
fore  to  be  permitted  to  avail  himself  of  668 ;  Low's  Case,  4  Greenl.  489 ;  The 
this  defence.  Although  the  force  of  this  State  v.  Cole,  17  Wis.  674.  If  the  de- 
appeal  is  felt,  I  cannot  yield  to  it,  and  fendant  is  held  to  answer  before  the 
consent,  that,  after  an  indictment  foimd,  grand  jury  is  impanelled,  he  must  chal- 
the  party  charged  may  urge  an  objec-  lenge  the  panel  when  first  made ;  if  not 
tion  of  this  kind  in  avoidance  of  the  arrested  until  afterward,  he  may  chal- 
indictment."  People  v.  Jewett,  8  Wend,  lenge  it  when  arraigned  on  the  indict- 
814,  821.  Compare  these  observations  ment.  People  v.  Beatty,  14  Cal.  666. 
with  those  of  Einsey,  C.  J.  post,  §  888,  *  The  State  v.  Carver,  49  Maine, 
note.  688. 
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BOine  objections  cannot,  as  we  have  seen,^  be  reached  in  any 
way.  And,  according  to  opinions  more  or  less  patent  among 
our  judicial  authorities,  there  are,  as  we  have  also  seen,^  objec- 
tions which  can  be  taken  advantage  of  only  after  the  indictment 
has  been  found,  especially  where  the  defendant  is  not  under 
recognizance  or  in  prison.' 

§  884.    lUxiBtrationB  —  Alien  —  Not  HouBeholder  —  Too  Few 
JnroiB  —  Too  Many  —  Irregular  Impanelling,  &o.  —  If  any  one  of 

the  grand  jury  is  personally  incompetent  to  serve  as  such,  — 
as,  for  instance,  if  he  is  an  alien,^  or  if  he  is  not  a  freeholder 
or  householder^  where  the  statute  law  of  the  State  requires 
such  a  qualification,  —  the  presence  of  such  a  disqualified  per- 
son serving  as  a  grand  juror  vitiates  the  whole  finding,  and  the 
defendant  may  avail  himself  of  the  objection  by  a  plea  in  abate- 
ment.^ In  this  way,  also,  the  defendant  may  bring  forward 
the  objection,  equally  serviceable  to  him,  that  the  grand  jury 
finding  the  indictment  consisted  of  too  many  members,^  or  too 


1  Ante,  §  872,  878.  fore  it  was  held  that  the  objection  could 

'  Ante,  §  875-881.  be  taken  by  plea  in  abatement.    The 

*  Dixon  V.  T^e  State,  8  Iowa,  416 ;  State  v.  Rockafellow,  1  Halst.  882,  840. 

The   State  v.   Hinkle,   6   Iowa,  880 ;  Compare  these  obserrations  with  those 

Commonwealth  v.  Smith,  9  Mass.  107  of  Savag^e,  C.  J.  ante,  §  881,  note.  And 

(as  to  which   see   Commonwealth  v.  see  Boyington  v.  The  State,  2  Fort. 

Parker,  2  Pick.  650) ;  People  v,  Roberts,  100 ;   Commonwealth  v.  Chauncey,  2 

6  Cal.  214 ;   BeUair  v.  The  State,  6  Ashm.  90. 

Blackf.  104 ;    The   State  v.  Cole,  17  «  Ante,  §  849. 

Wis.  674.    Iq  relation  to  this  general  ^  Ante,  §  851. 

question,  Kinsey,  C.  J.  sitting  in  the  *  Vanhook  v.  The   State,  12  Tex- 

New  Jersey  court,  once  observed :  "  It  as,   252 ;  Jackson  v.    The  State,    11 

frequently  occurs  that  the  accused  is  Texas,  261 ;  Stanley  v.  The  State,  16 

altogether  ignorant  of  the  complaint  Texas,  557  ;  The  State  v.  Rockafellow, 

when  the  grand  jury  is  called ;  if  he  1  Halst.  882 ;  The  State  v.  Duncan,  7 

should  chance  to  be  present,  he  cannot  Yerg.  271 ;  Commonwealth  v.  Long,  2 

be  assured  that  the  prosecution  will  Ya.  Cas.  818;    The  State  v.  Ligon, 

proceed ;  and,  at  any  rate,  it  would  be  7  Port.  167 ;  The  State  r.  Middleton, 

most  extraordinary  for  him  to  make  his  5  Port.  484  (where  see  a  form  of  the 

challenges  when  there  is  no  certainty  plea,  &c.) ;  Barney  v.  The  State,  12 

that  his  case  will  come  under  their  Sm.  &  M.  68 ;  Day  v.  Commonwealth, 

cognizance.    In  most  cases  of  a  capital  2  Grat.  562 ;  Moore  v.  Commonwealth, 

nature,  the  person  charged  with  the  9  Leigh,  689 ;  The  State  v.  Brooks,  9 

oflfence  is  actually  in  confinement,  and  Ala.  9 ;  Martin  o.  The  State,  22  Texas, 

has  not  the  physical  capacity  to  make  214. 

his  challenges ;  he  is  never  brought  up,  t  Shropshire  v.  The  State,  7  Eng. 

and  confronted  with  the  grand  jurors ;  190.    And  see  ante,  §  854 ;  Miller  v. 

nor  is  he  served  with  a  list  of  the  per-  The  State,  88  Missia.  866. 
sons  who  are  to  compose  it."    There- 
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few,^  or  that  it  was  otherwise  incompetent.^  So  likewise  may 
he,  according  to  the  doctrine  prevailing  in  some  and  perhaps 
in  most  of  the  States,  thus  avail  himself  of  an  irregularity  in 
the  summoning  or  impanelling  of  the  grand  jury;^  or  show 
that  the  grand  jurors  have  not  been  selected  according  to  the 
directions  of  the  statute.^ 

§885.  AUegatlonB  contrary  to  Record  —  Improper  Oatfa.  —  If 
the  plea  alleges  matter  contrary  to  the  record,  it  is  bad.^  So 
the  question  whether  the  proper  oath  was  administered  to  the 
grand  jury  cannot  be  raised  by  a  plea  in  abatement ;  for  this  is 
matter  of  record,  and  the  record  is  before  the  court,  and  the 
court  and  not  the  jury  is  to  judge  of  it.^ 

lY.  By  Raising  the  Question  orally  at  the  Trial  on  the  Plea  of 

Not  Ghiilty. 

§886.  Not  AvaUable  —  "What  Errors  of  Grand  Jury  may  be 
availed  of  —  Variance  —  Name,  &c.  —  There  is  no  authority 
which  distinctly  shows,  that  any  objections  of  the  class  we  are 
considering  in  the  present  chapter,  can  be  taken  at  this  time 
and  in  this  way.  It  the  grand  jury  has  found  ati  indictment 
which  does  not  correspond  in  form  of  allegation  with  the  proo& 

1  Doyle  V.  The  State,  17  Ohio,  222.  Barger  v.  The  State,  6  Blackf.  188; 

s  McQuillen  v.  The  State,  8  8m.  &  Hardin  v.  The  State,  22  Ind.  347. 

M.  687 ;  RawU  v.  The  State,  8  Sm.  &  >  Turk  v.  The  State,  7  Ohio,  pt  2, 

M.  699.  240. 

s  Brown  t;.  The  State,  18  Ark.  96;  «  Smith  v.  The  State,  28  MiBsis.  728. 

Green  o.   The   State,  28  Missis.  687 ;  According  to  a  Tennessee  case,  a  rari- 

Rawls    V.   The    State,  8    Sm.  &  M.  ance  between  the  Christian  name  of  s 

699 ;   Baker  t;.  The  State,  28  Missis,  grand  juror,  as  signed  to  a  presentment, 

243;  The  State  v.  Greenwood,  6  Port,  and  as  given  in  the  entry  upon  the  record 

474 ;  The  State  v.  Newer,  7  Blackf.  of  the  impanelling  of  the  grand  jury, 

807;  Sayle  o.  The  State,  8  Texas,  120;  waa  not  in  this  particular  case  ayaU- 

Stokes  v.  The  State,  24   Missis.  621 ;  able  as  the  subject-matter  of  a  plea  in 

The  State  v,  Williams,  6  Port   130,  abatement  to  the  indictment    "  For/' 

Hopkins,   C.  J.  saying:   "As  to  the  said  the  conrt,  "if,  contrary  to  our 

question,  whether* the  plaintiff  in  error  impression,    such    apparent    yarianoe 

ought  not  to  have  made  his  objection  could  be  made  available  as  the  sulject- 

to  the  jurors  at  Che  time  they  were  im-  matter  of  a  plea  in  abatement,  it  is 

panelled,  we  are  of  opinion,  that,  where  enough  to  say  that  the  plea  in  this  case 

men  are  without  authority,  no  person  is  not  so  framed  as  to  present  that  ques- 

is  bound  to  appear  and  except  to  their  tion."    The  State  v.  Wills,  11  Humph, 

want  of  authority  to  inquire  into  his  222.    See  also,  as  to  similar  pointa, 

conduct."    p.  186.  The  State  v.  Brooks,  9  Ala.  9;  The 

«  Vattier  v.  The  State,  4  Blackf.  78;  State  v,  Mahan,  12  Texas,  283. 
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to  be  adduced  at  the  trial,  it  is  but  common  learning  that  the 
prosecution  will  fail  by  reason  of  the  variance.^  So,  according 
to  the  more  preyalent  doctrine,  if  the  grand  jury  adopt  a  form 
of  allegation  which  is  admissible  only  under  certain  circum- 
stances, and  the  circumstances  are  not  such  in  fact  as  justify 
it,  —  for  example,  if  they  allege  that  the  name  of  a  third  person 
is  unknown,  when  they  would  have  known  the  name  if  they 
had  asked  it  of  the  witness,^  —  here,  as  the  indictment  is  not 
what  the  law  requires  to  meet  the  case  which  is  proved,  the 
defect  may  be  taken  advantage  of  under  the  general  plea  of  not 
guilty ;  and,  in  the  nature  of  things,  it  cannot  be  reached  in 
any  other  way. 

y .  By  Motion  in  Arrest  of  JtMigment, 

§  887.  "QThat  not  —  Coiuititation  of  Grand  Jury — DiBqualifica- 

tioDB.  —  As  a  general  proposition,  none  of  the  objections  which 
we  are  considering  in  this  chapter  can  be  taken  on  motion  in 
arrest  of  judgment.  Thus,  after  a  party  has  pleaded  to  an 
indictment,  and  been  convicted,  it  is  too  late  to  object  to  the 
constitution  of  the  grand  jury  ;^  or  to  the  disqualification  of  any 
particular  member,^  more  especially  if  it  was  known  before.^ 
In  these  cases,  therefore,  the  motion  in  arrest  of  judgment  will 
not  avail. 

§888.  MattexB  of  Record. — At  the  same  time  it  should  be 
observed,  that,  under  the  circumstances  mentioned  in  the  last 
section,  the  objection  is  not  presumed  to  appear  of  record ;  and 
the  motion  in  arrest  of  judgment  is  based  only  on  matter  of 
record.  Suppose,  however,  the  record  shows  a  defect  of  the 
kind  we  are  considering,  it  may  not  be  safe  to  say  that  the 
motion  in  arrest  will  not  be  entertained.  In  Alabama,  indeed, 
under  the  provisions  of  the  Code,  it  was  held  not  to  be  an 
objection  which  could  be  well  taken  in  the  court  of  appeal,  after 
verdict,  that  the  record  does  not  show  any  of  the  grand  jury  to 

1  Ante,  §  477  et  seq.  285 ;    Ba88    v.    The    State,    87   Ala. 

s  Ante,  §  649.  469. 

>  Green  ».  The  State,  28  MUsis.  687 ;       «  Fenalty  v.  The  State,  7  Eng.  680 ; 

People  V.  GrifBn,  2  Barb.  427 ;   The  The  State    v.  Motley,  7  Rich.  827 ; 

State  V.  Swift,  14  La.  An.  827 ;  Brantr  Grubb  v.  The  State,  14  Wis.  484;  The 

ley  V.  The  State,  18  Sm.  &  M.  468;  State  v.  Carver,  49  Maine,  688. 
People  i;.  Robinson,  2  Parker  C.  C.       ^  The  State  v.  Rand,  88  N.  H.  216. 
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have  been  sworn,  except  the  foreman ;  ^  but  this  was  an  omis- 
sion in  the  record,  not  a  positive  matter  showing  the  proceed- 
ings to  have  been  wrong.  So  also,  in  the  same  State,  it  was 
held  to  be  no  ground  for  a  motion  in  arrest  of  judgment,  that 
the  grand  jury  did  not  affirmatively  appear  by  the  record  to 
have  been  drawn  and  summoned  according  to  law.'  But  in 
South  Carolina  it  was  held,  quite  consistently  with  this  doc- 
trine, that,  where  the  writs  of  venire  by  which  the  grand  and 
petit  jurors  were  summoned,  were  made  parts  of  the  record, 
and  they  appeared  to  be  void  for  the  want  of  a  seal,  the  defect 
would  sustain  a  motion  in  arrest  of  judgment.  One  can  hardly 
resist  the  conviction,  however,  that,  assuming  this  want  of  a 
seal  to  be  everywhere  held  sufficient  to  render  the  writs  void, 
still,  in  some  of  our  other  courts,  the  writ  would  be  held  to  be 
immaterial  after  the  panel  had  appeared  and  acted  under  it 
without  objection,  therefore  the  motion  would  not  be  suflFered 
to  prevail.* 

§  889.  ContlnTied  —  Not  a  Legal  Body.— ^ On  the  whole,  it  is 
plain  that  there  is  a  class  of  cases  in  which,  if  the  objection  to 
the  grand  jury  appears  of  record,  it  can  be  taken  after  verdict, 
on  motion  in  arrest  of  judgment.  An  illustration  of  this  propo- 
sition occurs  where,  by  the  record,  the  grand  jury  appears 
affirmatively  not  to  have  been  a  legal  body,  lawfully  attached 
to  the  court.*  How  much  further  this  doctrine  can  be  carried, 
it  is  impossible  to  say. 


^  Floyd  V.  The  State,  80  AU.  511.  thority,  and  the  men  who  were  thus 

3  The  State  v.  Pile,  6  Ala.  72;  q.  p.  called  upon  were  clothed  with  no  powers 

The  State  v.  Vahl,  20  Texas,  779.  as  grand  jurors,  though  thej  passed 

'  As  to  the  necessity  of  a  seal,  see  through  the  process  of  being  impan- 

ante,  §  227.    In  Alabama,  under  the  elled  and  sworn.    And  being  in  attend- 

common  law  of  the  State,  a  seal  is  not  ance  upon   court,  without  authority, 

essential  to  the  yalidity  of  such  a  writ,  nothing  done  subsequently  would  con- 

Maher  v.  The  State,  1  Port  265.    In  fer  upon  them  the  right  to  act    And 

Maine,  the  seal  is  held  to  be  requisite ;  the  omission  of  the  defendant  to  sug- 

and  it  has  there  also  been  held,  that  an  gest  to  the  court  their  incompetency 

indictment  found  by  a  grand  jury  sum-  till  after  the  indictment  was  found  and 

moned  by  a  venire  facias  bearing  no  filed,  could  not  give  to  it  any  Talidity." 

seal,  will  be  quashed  on  motion.    On  In  this  case  the  motion,  which  pre- 

the  latter  point,  Tenney,  J.  observed  as  vailed,  was  made  befoi^  plea.     The 

follows :  "  In  the  case  before  the  court,  State  v,  Liffhtbody,  88  Maine,  200. 

the  constable  and  the  officers  of  the  *  The  State  v.  Harden,  2  Rich.  583; 

town,  in  causing  the  gfand  jurors  to  be  Miller  v.  The  State,  88  Missis.  856. 
drawn  and  notified,  acted  without  au- 
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CHAPTER  LXI. 

THB  BIGHT  OF  JUBT  TBIAL. 
§890.  Importance  of  Jury  TrlaL — Among  the  principles  of 

liberty  which  our  immediate  ancestors  brought  from  the  mother- 
land to  this,  there  is  no  one  more  important  for  the  protection 
of  the  citizen  in  times  of  civil  commotion  or  of  public  passion 
and  prejudice,  than  that  which  secures  to  men  accused  of  crime 
an  open  trial  hj  a  jury  of  their  peers. 

§  891.    Quaranty  in   ITnlted   States*  Constitution  —  Not    bind 

States.  —  The  Constitution  of  the  United  States  contains  this 
guaranty  in  at  least  three  different  places.  In  the  part  of  the 
instrument  which  was  originally  adopted,  it  is  as  follows: 
"  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury."  ^  Then  in  the  amendments  it  ia  provided,  that 
^^  no  person  shall,  &c.,  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law,"  ^  —  a  provision  taken  from  Magna 
Gharta,  and  comprehending,  in  its  meaning,  a  jury  trial  among 
the  rest.^  But  to  make  the  matter  explicit  beyond  question,  it 
is  added:  ^^In  all  criminal  prosecutions,  the  accused  shall 
enjoj  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury,"  &c.^  These  provisions,  however,  are  construed  as  bind- 
ing, not  the  States,  but  the  United  States  only;^  and  as 
extending  only  to  judicial  matters,  such  as  ar^  properly  deter- 
minable by  the  judicial  department  of  the  national  government.^ 

§  892.  Guaranty  In  State  Constltatlons  —  (Partioular  Provisions 
and  their  Interpretations,  in  the  Note). — ^^In  probably  all  the 
States,  there  are  provisions  in  the  State  constitutions,  corre- 
sponding more  or  less  in  their  terms  to  those  in  the  Constitu- 
tion of  the  United  States,  binding  the  States  as  the  others  do 

1  Const.  U.  S.  art.  8,  {  2.  Murphy  v.  People,  2  Cow.  816,  818 ; 

s  Const  U.  S.  amend,  art  6.  Jackson  v.  Wood,  2  Cow.  819,  note. 

*  See  2  Inst  49  et  seq.  *  Crim.  Law,  I.  §  67.   As  to  the  oon- 

*  Const.  U.  8.  amend,  art.  6.  strnction  of  these  proTisions,  see  also 

*  Boring  v,  Williams,  17  Ala.  610;  Hollingsworth  v.'Duane,  Wallace,  77, 

106;  BawiOQ  v.  Brown,  18  Maine,  216. 
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the  United  States.^    The  reader  will  see,  in  the  note,  some  of 
these  provisions  and  various  points  of  construction. 

• 

1  It  will  be  interesting  to  Bee,  in  this  sentment,  indictment,or  impeachment." 

note,  the  language  in  which  some  of  And  the  court  said:   '^But  it  is  evi- 

these   proyisions    are    expressed,    to-  dent,  from  the  fifth  section,  that  the 

gether  with  the  interpretations  judi-  framers  of  the  Constitution  did   not 

dally  put  upon  them.  We  should,  how-  consider  a  petit  misdemeanor  to  be  a 

ever,  bear  in  mind,  that  the  consUtu-  criminal  charge"    Therefore  it  was  held 

tlons  of  the  States  are  constantly  being  to  be  constitutional  to  provide  by  stat- 

revised  and  amended ;   therefore  the  ute>  that  justices  of  the  peace  might 

words  given  in  this  note  may  not  be  punish  trivial  breaches  of  the  peace  by 

those  which  are  now  in  force  in  the  fine  not  exceeding  three  dollars.    The 

States  referred  to.    In  Alabama,  the  State  v.  McCory,  2  Blackf.  5;  Clark 

words  are:   "The  right  of  trial  by  p.  Ellis,  2  Blackf.  8.    And  see  The 

jury  shall  remain  inviolate."    There-  State  v.  Hailstock,  2  Blackf.  267  ;  The 

upon  it  was  held,  that  it  is  competent  State  v.  Ledford,  8  Misso.  102 ;  Com- 

for  the  legblature  to  create  an  -ofBlce,  monwealth  v.  Horton,  1  Va.  Cas.  885 ; 

not  specially  provided  for  in  the  Con-  Frost  v.  Commonwealth,  9  B.  Monr. 

ttltution,  and  subject  the  incumbent  to  862 ;  Cowles  v,  Brittain,  2  Hawks,  204 ; 

a  trial  for  his  defaults  in  the  office,  Carson   v.  Commonwealth,    1  A.  E. 

without  the  intervention  of  a  jury.  Mar.  290 ;  Dalgleish  v.  Grandy,  Confer- 

Said  Chilton,  J.:  "The  officer  is  not  ence,  22;  Burket  v.  Boude,  8  Dana, 

bound  to  accept  the  office;  and,  if  he  209;  Murphy  v.  People,  2  Cow.  816; 

does  so,  it  is  upon  the  terms  and  condi-  The  State  v.  Gutierrez,  16  La.  An.  190. 

laons  prescribed  by  the  statute-  creat-  And  in  the  same  State,  the  Constitution 

ing  it.    It  was  early  determined  by  this  Airther  providing,  "  that,  in  all  crimi- 

court,  that  a  man   by  accepting   an  nal  cases,  except  in  petit  misdemean- 

office   might   waive    a   constitutional  ors,  &c.,  the  right  of  trial  by  jury  shall 

privilege."     Boring   v.  Williams,    17  remain  inviolate  " ;  this  was  held  to  be 

Ala.  610.    There  is  ample  authority  a  right  available  to  the  State,  as  well 

to  the  point,  that  this  provision  of  con-  as  to  the  accused  party.    Therefore, 

Btitutional  law  is  one  which    parties  if,  without  a  jury,  the  prisoner  is  tried 

may  waive   the   benefit   of,   if  they  by  the  court,  and  acquitted ;  the  State, 

choose.    United  States  v.  Ratfabone,  2  having  objected   to  this   proceeding, 

Paine,  678 ;  Armstrong  v.  The  State,  may  have  the  result  reversed,  and  try 

Minor,  160.    But,  by  the  common  law,  him   again.     The    State  v.  Mead,  4 

a  man  is  indictable  for  not  accepting  Blackf.  809.    In  Illinois,  the  provision 

the  office.    Crim.  Law,  I.  §  648,  912.  is  the  same  as  in  Alabama,  that  "  the 

Does  a  man  waive  any  thing  by  con-  right  of  trial  by*  jury  shall  remain  in- 

senting  to  do  what  he  is  indictable  for  violate  " ;  and  this  was  held  to  secure 

refusing  ?    And  see  People  v,  Goodwin,  the  right  only  as  it  existed  in  the  State 

6  Wend.  261.    Or  is  it  the  law  of  Ala-  at  the  time  when  the  Constitution  was 

bama  that  such  refusal  is  not  there  in-  adopted.    Ross  v.  Irving,  14  III.   171. 

dictable  ?    In  a  subsequent  Alabama  And  see  Work  o.  The  State,  2  Ohio 

case,  however,  this  doctrine  was  laid  State,  296.    In  Georgia,  the  expression 

down  more  broadly ;  namely,  that  the  is,  that  "  trial  by  jury,  as  heretofore 

constitutional  provision  does  not  extend  used,  shall  remain  inviolate  " ;  and  the 

its  protection  to  new  offices,  subsequent-  meaning  has  been  held  to  be,  that  it 

ly  created  by  statute.    Tims  v.  The  shall  not  be  taken  away  in  cases  in 

State,  26  Ala.  166.    In  Indiana,  there  wliich  it  existed  at  the  time  of  the 

is   the  following  constitutional  provi-  adoption  of  the  Constitution.     Flint 

sion :  "  No  person  shall  be  put  to  an-  River  Steamboat  v,  Foster,  6  Ga.  194. 

swer  any  criminal  charge,  but  by  pre-  But  in  cases  in  which  it  did  not  exist 
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§  893.  How  liar  under  Legislative  Control  —  Jury  on  Appeal 
—  Waiving  the  Right,  &o.  —  The  right  which  is  thus  secured 
hy  constitutional  guaranty  must,  in  its  nature,  be  subject 
to  legislative  control ;  to  an  extent,  perhaps,  not  easily  defin- 
able in  advance.  If,  for  instance,  a  statute  provides  for  a 
trial  to  be  conducted  without  a  jury,  then  authorizes  an  appeal 
and  provides  for  a  jury  trial  of  the  cause  upon  the  appeal,  it 
does  not  violate  the  Constitution  by  reason  of  its.  merely  erect- 
ing this  vestibule  through  which  the  parties  may  enter  to  find 
the  jury  beyond.^    So,  a  fortiori,  if  the  accused  has  the  option 

before,  it  need  not  be  instituted  after-  pelled  to  give  evidence  against  himself; 
ward.  Harper  v.  Elberton,  28  Ga.  666.  nor  can  any  person  be  justly  depriyed 
And  this  provision  does  not  prevent  of  his  liberty,  except  by  the  laws  of  the 
the  enforcement  of  the  by-laws  of  a  land,  .or  the  judgment  of  his  peers." 
municipal  corporation,  'without  a  jury  Const.  Vt.  part  1,  art.  10.  And  it  has 
trial.  Williams  v,  Augusta,  4  Ga.  609 ;  been  held,  that  this  provision  is  not 
Floyd  V.  Eatonton,  14  Ga.  864.  So  it  intended  to  apply  to  small  offences, 
was  held  that  the  term  "criminal  against  the  police  regulations  of  the 
cases,"  used  in  a  constitutional  provi-  State,  such  as  a  violation  of  the  pro- 
sion  giving  jurisdiction  to  a  particular  hibitory  liquor  law.  The  State  v.  Col- 
court,  applies  only  to  violations  of  the  lin,  27  V t.  818 ;  In  re  Dougherty,  27 
public  laws  of  the  State,  not  to  viola-  Vt.  826.  In  Delaware,  the  act  is  con- 
tions  of  a  city  ordinance.  Williams  v.  stitutional  which  gives  jurisdiction  to 
Augusta,  supra.  Where  the  Constitu-  a  mayor's  court  to  try  by  information, 
tion  of  Michigan  provided,  that  "  no  and  without  a  jury,  the  ofience  of  as- 
person  shall  be  held  to  answer  for  a  sault  and  battery.  Gray  v.  The  State, 
criminal  ofi^noe  unless  on  presentment  2  Harring^  Del.  76.  In  North  Carolina, 
of  a  grand  jury,  except,"  &c. ;  the  an  act  giving  to  the  intendant  of  police 
keeping  of  a  house  of  ill-fome  was  ad-  of  a  town  the  power  to  try  assaults  and 
judged  to  be  a  "  criminal  oflbnce  "  with-  batteries  is  held  to  be  unconstitutional! 
in  the  provision,  though  made  punish-  The  State  v.  Moss,  2  Jones,  N.  C.  66. 
able  by  a  city  by-law.  Therefore  where  The  Constitution  of  Arkansas  provides, 
the  ordinance  prescribed  a  mode  of  that "  no  man  shall  be  put  to  answer 
trial  dififerent  from  what  was  thus  any  criminal  charge,  but  by  present- 
pointed  out,  it  was  held  to  be  void,  ment,  indictment,  or  impeachment." 
Slaughter  r.  People;  2  Doug.  Mich.  And  it  is  held,  that  one  accused  of  the 
884,  note.  And  see  Barter  v.  Common-  criminal  offence  of  assault  and  battery 
wealth,  8  Pa.  268,  260;  Bums  v.  La  is  entitled  to  a  jury  trial.  The  State 
Grange,  17  Texas,  416.  In  Vermont,  v.  Cox,  8  Eng.  486.  And  see,  as  to 
the  constitutional  provision  is  :  "  That,  Ohio,  Work  r.  The  State,  2  Ohio  Stote, 
in  all  prosecutions  for  criminal  offences,  296.  As  to  New  York,  People  v.  Fish- 
a  person  hath  a  right  to  be  heard,  by  er,  20  Barb.  662,  2  Parker  C.  C.  402. 
himself  and  counsel ;  to  demand  the  ^  The  State  v.  Brennan's  Liquors,  26 
cause  and  nature  of  his  accusation;  to  Conn.  278;  Steuart  v,  Baltimore,  7  Md. 
be  confh>nted  with  the  witnesses;  to  600;  Emerick  v.  Harris,  1  Binn.  416; 
call  for  evidence  in  his  fiivor,  and  a  Biddle  i;.  Commonwealth,  18  S.  &  B. 
speedy  public  trial  by  an  impartial  406;  Keddie  v.  Moore,  2  Murph.  41; 
jury  of  the  country,  without  the  unan-  Wilson  v,  Simonton,'  1  Hawks,  482; 
imous  consent  of  which  jury  he  cannot  Morford  v.  Barnes,  8  Yerg.  444 ;  Beers 
be  found  guilty ;  nor  can  he  be  com-  v.  Beers,  4  Conn.  686 ;  The  State  v. 
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to  have  his  case  submitted  either  to  the  jadge  or  the  jury,  and 
he  chooses  the  former,  or  does  not  demand  a  jury  trial,  be  has 
waived  his  constitutional  right ;  and  he  cannot  complain  either 
of  what  was  done,  or  of  the  legislative  enactment  under  which 
the  court  proceeded.^  At  the  same  time,  a  judge  has  no 
authority  to  serve  in  the  double  capacity  of  court  and  jury, 
and  try  a  prisoner  without  a  jury,  even  with  the  consent  of  the 
parties,  unless  expressly  authorized  by  statute.^ 

§894.  Continiied  —  Cloggixig  Appeals  —  Appeal  by  Force    of 

CoDBtitutionai  Provifiion.  —  There  is  an  extent  beyond  which 
legislative  regulations  of  jury  trials  cannot  go.^  For  instance, 
if  there  is  no  jury  trial  allowed  in  the  lower  court,  but  there  is 
a  provision  for  an  appeal  to  a  court  which  sits  with  a  jury, 
there  may  be  such  a  clogging  of  the  right  of  appeal  as  shall 
amount  to  a  substantial  denial ;  in  which  case  the  statute  will 
be  unconstitutional.^  Whether,  in  a  case  in  which  the  right  of 
jury  trial  exists,  a  statute  authorizing  a  trial  in  a  lower  court 
without  a  jury,  yet  being  silent  in  respect  to  an  appeal,  shall 
be  construed  in  connection  with  the  Constitution  and  general 
laws  of  the  State  to  authorize  an  appeal  to  a  higher  court 
which  sits  with  a  jury,  or  whether  the  statute  itself  shall  be 
pronounced  void  —  is  a  question  which  seems  not  to  have  been 
much  considered.  All  laws,  statutory,  common,  and  constitu- 
tional, ought,  when  possible,  to  be  so  construed  together  as  to 
-give  each  one  its  proper  force,  and  render  the  whole  a  complete 
and  perfected  system  of  jurisprudence ;  and,  while  one  law  will 

Beneke,  9  Iowa,  208,  207.    See  FoUard  v.  The  State,  16  Ark.  601 ;  Bond  v. 

V.  Holeman,  4  Bibb,  416;    Head  v.  The  State,  17   Ark.  290.    See  poit, 

Hughs,  1  A.  E.  Mar.  872.     But  see  §  898. 

Singleton  v.  Madison,  1  Bibb,  842.  >  See  Colt  v.  Eves,  12  Conn.  248; 

^  Banrose  v.  The  State,  1  Iowa,  874;  Alfred  v.  The  State,  87  Missis.  296; 

Dailey  v.  The  State,  4  Ohio  State,  67;  Feny  v.  The  State,  9  Wis.  19. 

Dillinjgham  v.  The  State,  6  Ohio  State,  ^  See   and   compare    McDonald   v. 

280.    It  is  not  essential  to  the  validity  Schell,  6  S.  &  R.  240 ;  Greene  v.  Briggs, 

of  a  conviction  in  such  a  case,  that  the  1  Curt  C.  C.  811 ;  The  State  v.  Bren- 

court  should  apprise  the  prisoner  of  his  nan's  Liquors,  26  Conn.  278 ;  Feople 

right  to  have  a  juiy,  or  that  he  should  v,  Cairoll,  8  Farker  C.  C.  22 ;  Saco  v. 

expressly  waive  the  right.    Feople  v.  Woodsum,  89   Maine,  268;     Saoo  v. 

Goodwin,  6  Wend.  261.  But  see  Brown  Wentworth,  87  Maine,  166 ;  East  River 

V.  The  State,  16  Ind.  496.  Steamboat  v,  Foster,  6  Qa.  194;  Little- 

'  The  State  v,  Maine,  27  Conn.  281;  field  v.  Feckham,  1  R.  I.  600;  The 

Neales  v.  The  State,  10  Misso.  498 ;  State   v.  Beneke,  9   Iowa,  208,  207, 

Feople  V.  Smith,  9  Mich.  198;  Wilson  208. 
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thus  be  limited  and  qualified  by  another,  no  one  should  be 
struck  out  of  existence,  if  any  reasonable  interpretation  can 
permit  it  to  stand.^  Therefore,  in  Maine,  the  court  has  held, 
that,  in  a  case  like  this,  the  right  of  appeal  comes  from  the 
mere  force  of  the  constitutional  provision  authorizing  a  jury 
trial.^  This  decision  is  worthy  of  special  commendation  as 
evincing  a  more  comprehensive  jurisprudence  than  we  some- 
times see  in  the  stream  of  juridical  decisions  at  the  present  day 
—  flowing  through  fields  a  little  verdant. 


CHAPTER  LXII. 

THE    PETIT    JifBY. 

896,896.  Introduction. 

897-899.  Nnmber  and  Gonstitation  of  the  Jniy, 

900-980.  QnalificationB  of  the  Joron. 

981-946.  The  Impanelling  of  the  Jury. 

946-949.  Sabseqnent  Objections  to  Jurors  or  the  Panel. 

§  895.  Maenitode  of  the  Subject.  —  The  subject  of  this  chapter 
is  one  of  great  importance.  It  has  given  rise  to  multitudes  of 
discussions,  and  decisions  too  numerous  to  be  all  cited.  Let 
UBy  then,  travel  through  this  ground  with  as  much  circumspec- 
tion as  our  space  will  permit ;  remembering,  that,  should  we 
expand  our  observations  to  the  outer  verge,  no  single  volume 
would  be  large  enough  to  hold  them. 

§  896.  How  the  Chapter  divided.  —  We  shall  divide  what  is 
.  to  be  said  as  follows :  I.  The  Number  and  Constitution  of  the 
Jury ;  U.  The  Qualifications  of  the  Jurors ;  III.  The  Impan- 
elling of  the  Jury ;  lY.  Subsequent  Objections  to  Jurors  or 
the  Panel. 

I.   The  Number  and  Constitution  of  the  Jury, 
§  897.  Twelve  Men  —  Unanlmoiis — Juries  of  Ziess  than  Twelve. 

—  From  time  immemorial  a  jury  of  trials  has  consisted  of 

1  See  Crim.  Law,  I.  §  176,  and  manj        >  JohiiBon's  Case,  1  QreeoL  280. 
•nbaeqaent  aectioiu. 
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twelve  men.  And  it  is  a  point  upon  which  the  authorities 
agree,  that,  within  the  meaning  of  our  constitutional  provisions, 
a  jury  of  less  than  twelve  men  is  not  a  jury ;  and  a  statute 
authorizing  a  jury  of  less,  in  a  case  in  which  the  Constitution 
guarantees  a  jury  trial,  is  void.^  And  the  same  consequence 
comes,  it  appears,  if  the  statute  authorizes  them  to  find  a  ver- 
dict upon  any  thing  short  of  the  unanimous  consent  of  the 
twelve  jurors.^  In  cases,  however,  in  which  the  Constitution 
gives  no  right  to  a  jury  trial,  what  are  called  juries,  consisting 
of  less  numbers  than  twelve  men,  may  be,  and  sometimes  are, 
provided  by  legislation.® 

§  898.  Less  than  Twelve  by  Consent  —  Though,  as  we   have 

seen,^  the  consent  of  parties  will  not  authorize  the  judge  to  act 
in  the  place  of  the  jury  in  sl  criminal  case,  unless  a  statute 
gives  him  this  jurisdiction,  yet,  if  for  some  good  reason  the 
prisoner  consents  to  be  tried  by  a  jury  of  eleven,  instead  of  a 
full  jury,  there  is  authority  for  saying  that  the  verdict  will  not 
afterward  be  set  aside  for  irregularity,  especially  in  a  case  of 
misdemeanor.^    On  the  other  hand,  this  doctrine  is  denied  in 

1  May  V.  Milwaukee  and  Mississippi  twelve  men,  described  as  upright,  well 
Railroad,  8  Wis.  219 ;  Bowles  v.  The  qualified,  and  lawful  men,  dlsiutereBted 
State,  6  Sneed,  860;  Dixon  r.  Rich-  and  impartial,  not  of  kin,  nor  personal 
ards,  2  How.  Missis.  771 ;  Carpenter  v.  dependants  of  either  of  the  parties. 
The  State,  4  How.  Missis.  163;  The  having  their  homes  within  the  jurisdic- 
State  V.  Burket,  2  Mill,  155 ;  People  v.  tional  limits  of  the  court,  drawn  and 
Kennedy,  2  Parker  C.  C.  812 ;  Doebler  selected  by  officers  free  from  all  bias  in 
V.  Commonwealth,  8  S.  &  E.  287 ;  The  favor  of  or  against  either  party,  duly 
State  V.  Cox,  8  £ng.  486;  Jackson  v.  impanelled  under  the  direction  of  a 
The  State,  6  Blackf.  461;  Foster  v.  competent  court,  sworn  to  render  a 
Kirby,  81  Misso.  496;  Brown  v.  The  true  verdict  according  to  the  law  and 
State,  16  Ind.  496.  As  to  whether  the  evidence  given  them ;  who,  after 
it  is  competent  for  legislation  to  make  hearing  the  parties  and  their  evidence, 
the  number  of  jurors  more  than  twelve,  and  receiving  the  instructions  of  the 
see  Anderson  v.  The  State,  5  Pike,  444 ;  court  relative  to  the  law  involved  in 
Tillman  v.  Allies,  5  Sm.  &  M.  878;  the  trial,  and  deliberating  when  neoes- 
Wolfe  V.  Martin,  1  How.  Missis.  80;  sary  apart  from  all  extraneous  in- 
Bone  V.  McGinley,  7  How.  Missis.  671.  fluences,  must  return  their  unanimous 

2  Work  V.  The  State,  2  Ohio  State,  verdict  upon  tlie  issue  submitted  to 
296.  The  judges  of  New  Hampshire  them."  Opinion  of  Justices,  41  N.  H. 
have  laid  down  the  doctrine  in  very  550,  551. 

broad  terms,  that    the    constitutional  3  Bryan  v.  The  State,  4  Iowa,  849; 

guaranty  secures  to  parties  a  jury  trial  Work  v.  The  State,  supra;  People  v, 

according  to  what  was  understood  to  Fisher,  20  Barb.  652,  2  Parker  C.  C. 

be  such  a  trial  at  the  time  when  it  was  402. 

adopted.    And  they  add :  **  A  jury  for  <  Ante,  §  893. 

the  trial  of  a  cause  was  a  body  of  ^  Commonwealth  v.  Bailey,  12  Cush. 
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New  York,  where  it  is  held  that  the  consent  is  illegal,  and  the 
verdict  rendered  is  a  nullity.^ 

§899.  Selecting  Jurors,  &o.  —  The  methods  of  selecting  and 
bringing  together  the  jury  diflFer  in  the  different  States.  The 
subject  is  one  of  considerable  extent  when  examined  upon  the 
doctrines  of  the  common  law;  but  the  common  law  in  this 
matter  has  almost  faded  away.  It  is  not  best,  therefore,  to 
discuss  it  in  these  volumes. 

II.  2%«  Qualifications  of  the  Jurors, 

§900.  Determined  by  the  Fundamental  Imb.'w  —  Unchangeable 
by  Statute  —  Personal    EzemptionB. —  The    law   has    carefully 

80.  Said  Shaw,  C.  J. :  **  But  it  is  the  organization  of  the  tribunals,  or  the 
asked,  if  consent  will  authorize  a  trial  mode  of  proceeding  prescribed  by  the 
before  eleven  jurors,  why  not  before  Constitution  and  the  laws.  Effect  may 
ten,  or  six,  or  one  ?  It  appears  to  us  justly  and  safely  be  given  to  such  con- 
that  it  is  a  good  answer  to  say,  that  sent  in  many  particulars ;  and  the  law 
no  departure  from  established  forms  of  does,  in  respect  to  various  matters, 
trial  in  criminal  cases  can  take  place  regard  and  act  upon  it  as  vaKd.  Ob- 
without  permission  of  the  judge,  and  jections  to  jurors  may  be  waived ;  the 
no  discreet  judge  would  permit  any  court  may  be  substituted  for  triers  to 
such  extravagant  or  wide  dep6,rture  disposeof  challenges  to  jurors;  second- 
from  these  salutary  forms  as  the  ques-  ary  in  place  of  primary  evidence  may 
tion  supposes,  nor  any  departure  unless  be  received ;  admissions  of  facts  are 
upon  some  unforeseen^  or  urgent  exi-  allowed ;  and,  in  similar  particulars,  as 
gency."  p.  83.  To  the  same  effect,  see  well  as  in  relation  to  mere  formal  pro- 
Murphy  u.  Commonwealth,  1  Met.  Ky.  ceedings  generally,  consent  will  render 
865 ;  Tyra  t;.  Commonwealth,  2  Met.  valid  what  without  it  would  be  errone- 
Ky.  1.  ous.  A  plea  of  guilty  to  any  indict- 
*  Cancemi  v.  People,  18  N.  Y.  128.  ment,  whatever  may  be  the  grade  of  the 
Strong,  J.  said  :  "  There  is  obviously  a  crime,  will  be  received  and  acted  upon 
wide  and  important  distinction  between  if  it  is  made  clearly  to  appear  that  the 
civil  and  criminal  prosecutions,  as  to  nature  and  effect  of  it  are  understood 
the  legal  right  of  a  defendant  to  waive  by  the  accused.  In  such  a  case  the 
'  a  strict  substantial  adherence  to  the  es-  preliminary  investigation  of  a  grand 
tablished  constitutional,  statutory,  and  jury,  with  the  admission  of  the  accu- 
common-law  mode  and  rules  of  judicial  sation  in  the  indictment,  is  supposed  to 
proceedings.  This  distinction  arises  be  a  sufficient  safeguard  to  the  public 
from  the  great  difference  in  the  nature  interests.  But  where  issue  is  joined 
of  such  cases,  in  respect  to  the  interests  upon  an  indictment,  the  trial  must  bo 
involved  and  the  objects  to  be  accom-  by  the  tribunal  and  in  the  mode  which 
plished.  .  .  .  The  right  of  a  defendant  the  Constitution  and  laws  provide,  with- 
in a  criminal  prosecution  to  affect,  by  out  any  essential  change.  The  public 
consent,  the  conduct  of  the  case,  should  officer  prosecuting  for  the  people  has  no 
be  much  more  limited  than  in  civil  authority  to  consent  to  such  a  change, 
actions.  It  should  not  be  permitted  to  nor  has  the  defendant.''  p.  185-188. 
extend  so  fiur  as  to  work  radical  changes  See  ante,  §  117  et  seq. 
in  great  and  leading  provisions  as  to 
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provided  what  shall  be  the  qualifications  of  petit  jurors.  Look- 
ing at  these  qualifications  as  distinguished  from  mere  personal 
exemptions,  they  are  as  precisely  pointed  out  by  the  ancient 
law  as  is  the  number  which  shall  constitute  the  panel.  In 
their  nature  they  are  as  important ;  and,  indeed,  some  of  them 
are  even  more  so ;  consequently  they  are  no  more  changeable 
by  statute,  where  the  Constitution  guarantees  a  jury  trial,  than 
is  the  number.  At  the  same  time,  qualifications  cannot 
practically  be  measured  as  easily  and  exactly  as  numbers  are 
couilted ;  for  which  reason  there  is  more  difficulty  attending 
the  practical  administration  of  the  law  of  the  present  sub-title 
than  of  the  last.  Let  us  travel  over  this  ground  as  carefully 
as  the  space  allotted  to  the  chapter  will  permit.  And,  as  we 
proceed,  we  shall  endeavor  to  distinguish  between  those  qualifi- 
cations, on  the  one  hand,  which  are  fundamental,  and  so  cannot 
be  done  away  with  by  legislation;  and,  on  the  other  hand, 
personal  exemptions  and  incidental  qualifications,  which  lie 
within  the  legislative  control.  The  several  qualifications  will 
be  discussed  in  their  order  as  follows :  — 

§  901.  First.  Freedom  from  the  Bias  which  comes  from  Near 
Relationship :  — 

How  Near  —  Affinity  —  Consangainity  —  Godfather  —  Marriage 
disBolved  by  Death  —  By  Divorce. — "  If,  therefore,"  says  Chitty,^ 

"  the  juror  is  related  to  either  party  within  the  ninth  degree, 
though  it  is  only  by  marriage,  a  principal  challenge  will  be 
admitted.^  So  also  if  he  has  acted  as  godfather  to  a  child  of 
the  prosecutor  or  defendant,  he  may  be  challenged  for  that  rea- 
son." ^  In  this  matter,  the  relationship  by  afiinity  is  the  same 
as  by  consanguinity.^    But  affinity  ceases  with  the  dissolution, 

^  1  Chit.  Crim.  Law,  641.  the  whole  seven  degrees,  which  was  a 
3  Co.  lit.  167  a ;  Finch,  401 ;  Bac.  cause  of  principal  challenge  on  the  part 
Ab.  Jnries,  E,  6 ;  8  61.  Com.  868 ;  Bum  of  the  State,  and  the  juror  was  proper- 
Just.  Jurors,  IV.  1 ;  Wiltiams  Jiist.  Ju-  I7  rejected."  p.  381.  See  The  State 
rors,  y. ;  Dick.  Sess.  186 ;  O'Connor  v.  v.  Andrews,  29  Conn.  100.  It  has  been 
The  State,  .9  Fla.  216 ;  The  State  v.  held  to  be  no  ground  of  challenge  for 
Perry,  Busbee,  880.  In  this  case,  Nash,  cause  in  a  ciyil  case,  that  the  juror  chal- 
C.  J-  illustrates  the  doctrine  thus :  lenged  is  brother-in-law  of  one  of  the 
"  The  great-grandmother  of  the  juror  counsel.  Funk  v.  Ely,  9  Wright,  Pa. 
Bay  was  the  sister  of  the  grandmother  444. 

of  the  prisoner From  the  grand-  >  Co.  Lit.  167  a;  Bum  Just.  JurorSy 

mother  were  three  degrees,  and  from  IV.  1. 

the  great-grandmother  four,  making  in  ^  The  State  v.  Perry,  supra. 
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by  the  death  of  one  of  the  married  parties,  of  the  marriage  by 
which  it  was  created  ;  ^  therefore,  where  it  appeared  that  the 
wife  of  the  juror,  who  was  challenged,  was  cousin  to  the  pris- 
oner's former  wife,  who  was  dead,  leaving  no  oflFspring,  he  was 
held  to  be  competent,  because  the  affinity  had  ceased  through 
the  dissolution  of  the  marriage  by  death.^  And  where,  in  a 
case  of  murder,*  a  person  called  as  a  juror  stated  that  the  sons 
of  bis  wife  by  a  former  husband  were  second  cousins  to  the 
deceased,  and  that  his  wife  was  still  living,  he  was  held  to  be 
competent ;  the  court  observing,  <'  It  does  not  make  him  of  kin 
to  the  deceased.''*  But  here  we  strike  another  principle, 
namely,  that  the  kindred  of  the  married  parties  are  not  in 
affinity  to  one  another.  Thus  the  husband,  during  the  life  of 
his  wife,  is  in  affinity  to  her  relations ;  but  his  relations  are  not 
in  affinity  to  hers.*  Whether  the  dissolution  of  a  marriage  by 
divorce  operates  the  same,^  in  respect  to  the  qualifications  of  a 
juryman,  as  its  dissolution  by  death,  is  a  question  upon  which 
we  have  probably  no  decisions ;  but,  in  matter  of  legal  prin- 
ciple, it  is  perhaps  sufficiently  plain  that  it  does. 

§  902.  Secondly.   Other  Civil  and  Social  Connections :  — 
Under  Tower  of  Party  —  Arbitrator  —  Eaten  or  Drank  at  his 
Eacpense  — Friend  —  Hostility  —  Client  —  Lawsuit  pending;  &o. — 

"  Thus  also,"  says  Chitty,^  "  if  the  juryman  be  under  the  power 
of  either  party,  or  In  his  employment ;  or,  if  he  is  to  receive 
part  of  a  fine  upon  conviction ;  or,  if  he  has  been  chosen  arbi- 
trator, in  case  of  a  personal  injury,  for  one  of  the  parties ;  or 
has  eaten  and  drank  at  his  expense ;  he  may  be  challenged  by 
the  other.^  So  if  there  are  actions  depending  between  the 
juryman  and  one  of  the  parties,  which  imply  hostility,  that  will 
be  a  ground  of  principal  challenge ;  though  other  actions  only 
warrant  challenges  to  the  favor."  ^    It  was  laid  down,  in  an 

1  1  Bishop  Mar.  &  Div.  §  814.  of  a  criminal  trial,  one  of  the  prose- 

*  The  State  v.  Shaw,  8  Ire.  582.  cuting  counsel  kept  the  horse  of  a  juror 

'  Moses  V.  The  State,  11  Humph,  over  night  in  his  stable,  free  of  charge. 

282.  Although  this  was  believed  not  to  have 

^  1  Bishop  Mar.  &  Div.  §  814.  influenced  the  juryman's  mind,  it  was 

3  1  Chit.  Crim.  Law,  641,  542.  held  that  a  verdict  of  guilty  ought  to 

<  Co.  Lit  157 ;  Bac.  Ab.  Juries,  E,  be  set  aside.    Springer  v.  The  State,  34 

5 ;  Bum  Just.  Jurors,  IV.  1 ;  WiUiams  Ga.  879. 

Just.  Juries,  V. ;  Dick.  Sess.  186, 187 ;  »  Co.  Lit.  167 ;  Dick.  Sess.  187. 

Tidd,  6th  ed.  846.   Daring  the  progress 
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English  case,  to  be  no  cause  of  challenge  on  behalf  of  the  Crown, 
that  the  juror  is  a  client  of  the  prisoner,  who  is  an  attorney ; 
also,  that  the  juror  has  visited  the  prisoner  as  a  friend  since 
be  has  been  in  prison.^ 

§  903.  Thirdly.  A  General  Bias  in  favor  of  or  against  one  of 
the  Parties :  — 

ChaUenge  to  the  Favor  —  Undue  Influence  —  Indifferent — Says 

Chitty:^  "  Challenges  to  the  polls  for  favor  are  when,  though 
the  juror  is  not  so  evidently  partial  as  to  amount  to  a  principal 
challenge,  yet  there  are  reasonable  grounds  to  suspect  that  he 
will  act  under  some  undue  influence  or  prejudice.^  The  cases 
of  such  a  challenge  are  manifestly  numerous,  and  dependent 
on  a  variety  of  circumstances ;  for  tiie  question  to  be  tried  is, 
whether  the  juryman  is  altogether  indifferent  as  he  stands 
unsworn ;  ^  because  he  may  be,  even  unconsciously  to  himself, 
swayed  to  one  side,  and  indulge  his  own  feelings,  when  he 
thinks  he  is  influenced  entirely  by  the  weight  of  evidence."  ^ 

§  904.  Challenge  to  the  Favor,  continued  —  FeUow-servant  — 
Eat  and  Drink,  &c. —  Arbitrator.  —  A  little   explanation  of  this 

challenge  to  the  favor,  as  the  question  stands  in  the  American 
law,  may  be  desirable  here.  But  let  us  first  add  what  Chitty 
further  says  of  it:  '^  And  as  the  writ  of  venire  directs  those  to 
be  returned  by  whom  the  truth  may  be  best  known,  it  excludes 
all  who  are  apparently  partial,  without  any  trial,  as  not  falling 
within  its  qualifications ;  but,  where  there  is  a  doubt,  or  suspi- 
cion, it  implies  that  it  shall  be  investigated  by  a  trial.^  Of  the 
latter  description  is  the  case  where  the  party  and  the  juryman 
are  fellow-servants ;  where  the  latter  has  been  entertained  in 
the  former's  house ;  or  where  he  has  been  appointed  arbitrator, 
by  both  the  parties,  to  terminate  their  differences."  ^ 

§  905.  Continued  —  Distinction  between  thia  Challenge  and  for 

Principal  Cause.  —  Now,  the  difference  between  the  challenge  to 
the  favor,  and  for  principal  cause,  seems  to  be,  that,  where 

1  Reg.  v.  Geach,  9  Car.  &  P.  499.  6;   V^illiams  Juflt  Juries,  V.;  Dick. 

2  1  Chit.  Crim.  Law,  644.  Sess.  188. 

8  Co.  Lit.  167  h ;  Bac.  Ab.  Juries,  E,  5  Id.  Ibid. 
6;  Williams  Just.  Juries,  V.;  Dick.  *  Id.  Ibid. 
Sess.  188.  7  Co.  Lit.  167 ;  Bac.  Ab.  Juries,  £, 

^  Co.  Lit.  167  6 ;  Bac.  Ab.  Juries,  £,    6 ;  Bum  Just.  Jurors,  IV.  1 ;  Williams 

Just.  Jtiries,  v. 
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there  is  an  existing  matter  which  the  law  sets  down  as  a  neces- 
sary disqualification,  the  challenging  party  may  bring  it  forward 
in  the  way  of  a  challenge  for  principal  cause ;  but,  if  the  matter 
may  or  may  not  disqualify  according  as  it  operated  in  one  way 
or  another  on  the  juror's  mind,  the  challenge  is  to  the  favor. 
Or,  to  use  the  words  of  Lord  Coke,  challenging  to  the  favor  is 
"  when  either  party  cannot  take  any  principal  challenge,  but 
showeth  cause  of  favor,  which  must  be  left  to  the  conscience 
and  discretion  of  the  triers,  upon  hearing  their  evidence,  to  find 
him  favorable  or  not  favorable.  But  yet,''  he  adds,  "  some  of 
them  come  nearer  to  a  principal  challenge  than  other."  ^ 
Now,  it  is  plain  that  the  line  which  separates  the  challenge  for 
principal  cause,  and  the  challenge  to  the  favor,  must  be  either 
very  artificial,  or  very  uncertain. 

§  906.  Continaed  —  Mow  in  the  American  laaiTv  —  Usagea  and 
Btatatory  Changes.  —  In  thjis  country,  therefore,  the  distinction 
has  not  been  much  regarded:  in  some  of  our  States,  it  is 
believed,  there  have  never  been  triers ;  but  all  challenges,  of 
both  kinds,  have  been  decided  by  the  judge ;  and,  in  various 
States,  where  it  was  not  so  at  first,  it  has  become  so  by  force 
of  statutes :  so  that,  though  the  American  law  is  not  quite 
uniform,  it  is  the  more  general  course  in  this  country  for  the 
judge  to  hear  all  objections  which  are  made  against  jurors,  and 
decide  them  himself,  without  considering  whether  they  are 
objections  in  the  nature  of  challenge  for  principal  cause,  or 
challenge  to  the  favor .^  Still,  this  course  of  practice,  and  the 
somewhat  altered  form  of  language,  cannot  change  the  law ; 
but  whatever  would  disqualify  a  juror  when  the  old  terms  and 
procedure  were  employed,  must  still  remain  a  disqualification, 
irrepealable  by  legislation,  wherever  the  constitutional  provision 
securing  a  jury  trial  prevails. 

§  907.  Fourthly.  TTiat  the  Juror  has  a  Pecuniary  Interest  in 
the  Result  of  the  Cause :  — 

lUtiBtrationB  —  Forfeiture  go  to  Juror —  Inhabitant  of  the  Town. 

—  *^  It  hath  been  allowed  a  good  cause  of  challenge  on  the  part 

1  Co.  Lit.  167  6.  pie  v.  Rathbun,  21  Wend.  509;  People 

s  Perhaps  some  light  on  this  subject  v.  Honey  man,  8  Denio,  121 ;  Shoeffler 

may  be  gathered  from  the  following  v.  The  State,  8  Wis.  828 ;  Stout  v.  Peo- 

cases :  People  v.  Bodine,  1  Denio,  281 ;  pie,  4  Parker  C.  C.  71 ;  Williams  v.  The 

People  V.  Mather,  4  Wend.  229 ;  Peo-  Stat^,  8  Kelly,  458. 

661 


§  908  TEHAL  BT  JURY.  [BOOK  Vm. 

of  the  prisoner,"  says  Hawkins,  ^^  that  the  juror  hath  a  claim 
to  the  forfeiture  which  shall  be  caused  by  the  party's  attainder 
or  conviction."^  Therefore,  in  Maine,  where  the  statute 
against  malicious  mischief  made  the  guilty  party  liable  to 
the  party  injured,  for  three  times  the  value  of  the  property 
destroyed;  it  was  held,  that,  on  the  trial  of  an  indictment 
against  one  for  secreting  a  book  of  town  records,  an  inhabitant 
of  the  town  was  not  £l  competent  juror .^  Yet  in  Vermont  it 
was  held,  on  the  trial  of  a  criminal  complaint  before  a  justice 
of  the  peace,  that  an  inhabitant  of  the  town  to  which  the  penalty 
will  accrue,  is  a  competent  juror.* 

§  908.  Fifthly.  Bias  in  the  Jurar^s  Mind  on  the  Question 
whether  or  not  the  Prisoner  is  Q-uilty :  — 

The  Doctrine  in  General  Terms  —  Ancient  Qualification^- Jnrors 

as  'Witnesses.  —  This  is  a  matter  which  more  often  than  any 
other  comes  before  our  American  courts.  Hawkins  states  the 
disqualification  thus:  ^^That  he  hath  declared  his  opinion 
beforehand,  that  the  party  is  guilty,  or  will  be  hanged,  or  the 
like."  He  adds,  however,  "  Yet  it  hath  been  adjudged,  that, 
if  it  shall  appear  that  the  juror  made  such  declaration  from  his 
knowledge  of  the  cause,  and  not  out  of  any  ill  will  to  the  party, 
it  is  no  cause  of  challenge."  *  For  this  qualifying  proposition 
he  refers  to  some  very  ancient  law,  reaching  back  to  the  time 
when  the  jurors  were  taken  from  among  those  who  were  sup- 
posed to  have  witnessed  the  transaction ;  therefore,  should  the 
juror  merely  state  the  facts  which  he  had  seen,  he  could  not 
be  set  aside,  though  the  statement  should  cover  the  matter  of 
the  defendant's  guilt.  At  the  time  when  our  American  ances- 
tors received  the  common  law  from  England,  however,  as  well 

1  2  Hawk.  P.  C.  c.  48,  §  28.    See  recovery,"  waa  held  to  be  no  Tiolation 

Commonwealth  v.  Eagan,  4  Gray,  18.  of  art.  29  of  the  Declaration  of  Rights, 

^  The  State  r.  Williams,  80  Maine,  securing  to  every  citizen  "  the  right  to 

484.  be  tried  by  judges  as  free,  impartial, 

>  Middletown  v.  Ames,  7  Vt.  160,  and  independent  as  the  lot  of  humanity 
169.  In  a  Massachusetts  case,  the  pro-  will  admit.''  The  interest  of  the  juror, 
vision  of  the  Revised  Statutes,  that,  if  it  ever  existed  as  a  disqualification  in 
<'  in  indictments  and  penal  actions  for  such  a  case,  was  deemed  to  be  too  mi- 
the  recovery  of  any  sum  of  money  or  nute  and  contingent  to  render  its  remov- 
other  thing  forfeited,  it  shall  not  be  a  al  by  legislation  obnoxious  to  the  con- 
cause  of  challenge  to  any  juror  that  he  stitutional  provision.  Commonwealth 
is  liable  to  pay  taxes  in  any  county  or  v.  Reed,  1  Gray,  472. 
town  which  may  be  benefited  by  such  *  2  Hawk.  P.  C.  c.  43,  §  28. 
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as  ever  since,  the  jurors  had  ceased  to  be  taken  from  among 
the  witnesses,  and  a  man  who  was  a  witness  would  not  be  put 
upon  the  jury ;  so  that  there  was  no  scope  for  the  application 
of  this  qualifying  proposition,  and  we  have  no  occasion  to 
inquire  whether  it  was  ever  sound  or  not. 

§  909.   General    Dootrine,  oontixiaed —  (Ho^  in    the   Several 

States,  in  the  Note).  —  If,  therefore,  to  repeat  the  words  of 
Hawkins,  the  juror  ^^  hath  declared  his  opinion  beforehand  that 
the  party  is  guilty,  or  will  be  hanged,  or  the  like,"  he  is, 
according  to  the  doctrine  accepted  nearly  everywhere  in  the 
United  States,  and  probably  in  every  other  locality  where  the 
common  law  prevails,  incompetent.^ 

1  The  American  cases  on  this  subject  have  no  influence  in  the  formation  of 

are  almost  countless.  Shall  I  cite  them?  his  verdict  should  the  evidence  be  dif- 

Afler  some  consideration  I  have  con-  ferent  from  the  report  of  the  facts,  he 

duded  to  give  many  leading  ones,  in  is  competent    At  the  same  time,  said 

the  order  of  the  States,  alphabetically  Taylor,  J.  *'  it  seems  clear  that  one 

arranged ;  together  with  some  specific  who  was  present  and  saw  the  transac- 

statements  of  points  adjudged : —  tion,  or  who  heard  it  detaUed  by  one  in 

Ahhamq.  It  is  good  cause  of  chal-  whom  he  had  confidence  who  had  seen 
lenge  to  a  juror  that  he  has  formed  and  it,  could  not  be  considered  the  '  impar- 
expressed  an  opinion  of  the  innocence  tial  juror'  which  the  Constitution  re- 
or  guilt  of  a  prisoner,  from  con  versa-  quires."  Still,  in  the  present  case,  the 
tions  held  with  jurors  who  had  tried  opinion  resting  upon  mere  rumor,  in 
the  case  on  a  previous  occasion.  Ned  distinction  from  his  own  sight,  or  evi* 
w.  The  State,  7  Port.  187.  According  dence  which  he  had  heard,  he  was 
to  the  doctrine  as  stated  by  Hawkins,  deemed  competent ;  though,  says  the 
there  is  no  limitation  growing  out  of  the  report,  "  the  juror  likewise  answered  to 
particular  reasons  which  induced  the  questions  put  to  him  by  the  prisoner's 
juror  to  form  and  announce  his  opinion,  counsel,  that,  when  he  heard  the  report. 
But  there  seems  to  have  been,  in  Ala-  he  believed  it  to  be  true ;  that  he  still 
bama,  a  legislative  attempt  slightly  to  believed  it ;  that  he  had  said  if  the  re- 
qualify  this  common-law  doctrine.  To  port  was  true  the  prisoner  ought  to  be 
proceed,  then,  with  our  digest  of  points:  hung;  and  that  he  still  thought  so  if 
Under  the  statute  of  1831,  which  pro-  the  report  was  true.  The  State  v.  Wil- 
vides,  that,  if  a  juror  in  a  capital  case  liams,  8  Stew.  454,  465,  466.  That  a 
has  formed  and  expressed  an  opinion  juror  has  formed  an  opinion  on  mere 
founded  upon  rumor,  he  shall  be  sworn  rumor,  but  never  expressed  it,  is  not 
in  chief,  the  opinion  must  appear  to  ground  of  challenge  for  cause.  The 
have  been  formed  upon  mere  rumor,  else  State  v.  Morea,  2  Ala.  275. 
the  juror  will  not  be  deemed  competent  Arkansas.  The  Bill  of  Rights  in  this 
Where  it  appears  that  the  opinion  was  State  secures  to  the  accused  a  trial  by 
formed  upon  fiicts  well  authenticated  by "  an  "  impartial  jury."  If,  in  a  capital 
persons  in  whom  the  juror  had  confl-  case,  a  juror  states  on  his  examination 
dence,  it  is  good  ground  of  challenge  for  that  he  has  formed  an  opinion  on  ru- 
cause.  Quesenberry  v.  The  State,  8  mor,  he  may  then  be  asked  if  the  opin- 
Stew.  &  P.  808.  Yet  if  the  opinion  ion  was  such  as  to  bias  his  mind, 
came  merely  in  consequence  of  common  Should  he  state  that  he  has  conversed 
report,  and  the  juror  believes  it  would  with  persons  about  the  case,  he  may  be 
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§  910.  ObaervationB  upon  the  Doctrine  —  Reason  and  Idmits  of 

it — Upon  the  doctrine  stated  in  the  last  section,  the  reader 

asked  if  such  persons  professed  to  have  sufficient  regard  for  truth  and  justice  to 
any  personal  knowledge  of  it.  Where  act  impartially  in  any  matter  however 
a  juror  admits  that  he  has  formed  an  much  they  may  feel  in  regard  to  it,  and 
opinion  as  to  the  guilt  or  innocence  of  every  day's  experience  teaches  us  that 
the  prisoner,  he  is  incompetent ;  and,  to  no  reliance  is  to  be  placed  in  such  dec- 
remove  the  disqualification,  it  is  incum-  larations."  People  v,  Gehr,  8  Cal.  S59, 
bent  on  the  State,  not  on  the  prisoner,  362.  And  see  People  v.  Cottle,  6  CaL 
to  make  it  appear  that  the  opinion  was  227 ;  People  v.  McCauley,  1  Cal.  879 ; 
founded  on  rumor,  and  was  not  such  as  People  v.  Stonecifer,  6  Cal.  405 ;  White 
to  bias  his  mind.  Meyer  ».  The  State,  v,  Moses,  11  Cal.  68 ;  People  v,  Wil- 
19  Ark.  156.  liams,  6  Cal.  206.  It  is  not  material 
California.  Where  a  person  offered  that  the  juror  did  not  state  whether  his 
as  a  juror  is  charged  with  actual  bias,  opinion  was  for  or  against  the  prisoner, 
the  triers  are  to  determine  the  fact  from  The  courts  would  not  permit  the  juror 
the  testimony ;  and  any  testimony  which  to  be  questioned  on  that  point  Peo- 
leads  to  the  conclusion  that  a  bias  ex-  pie  v.  Williams,  supra.  Where  a  juror 
ists  in  the  juror's  mind,  is  competent,  makes  a  declaration  before  the  trial, 
Prejudice,  being  a  state  of  mind  more  that  the  prisoner  is  guilty  and  ought 
frequently  founded  in  passion  than  in  to  be  hung,  he  is  incompetent  to  sit 
reason,  may  exist  with  or  without  cause;  as  juror,  and,  if  he  does,  a  new  trial 
and  to  ask  a  person  whether  he  is  prep-  should  be  granted.  People  v.  Plum- 
udiced  or  not  against  a  party,  and,  if  mer,  9  Cal.  298.  See,  further.  People 
the  answer  is  affirmative,  whether  that  v.  WilUams,  17  Cal.  142.  The  juror, 
prejudice^  is  of  such  a  character  as  to  be  rendered  incompetent,  must  en- 
would  lead  him  to  deny  the  party  a  fair  tertain  a  fixed  and  settled  conviction 
trial,  is  not  only  the  simplest  method  of  of  the  guilt  or  innocence  of  the  de- 
ascertaining  the  state  of  his  mind,  but  fendant,  or  must  have  expressed  such 
is,  probably,  the  only  sure  method  of  a  conviction.  People  v.  King,  27  Cal. 
fathoming  his  thoughts  and  feelings.  507.  Where  the  juror,  in  a  capital  case. 
The  law  contemplates  that  every  juror  stated  that  he  had  not  formed  an  uu- 
who  sits  in  a  cause  should  have  a  mind  qualified  opinion,  but  only  an  imprea- 
entirely  free  from  all  bias  or  prejudice,  sion  of  the  guilt  or  innocence  of  the 
of  any  kind  wliatever ;  and,  if  the  juror  prisoner,  it  was  held,  that  the  cliallenge 
is  prejudiced  in  any  manner,  he  is  not  was  properly  overruled.  People  v.  Sy- 
a  fit  or  proper  person  to  sit  in  the  trial,  monds,  22  Cal.  348.  Where  a  juror 
People  V,  Heyes,  5  Cal.  347.  By  a  stated,  that,  frK)m  what  he  had  heard 
statute  of  this  State,  a  juror  is  disquali-  and  read  about  the  defendant,  he  had 
fied  who  has  "  formed  or  expressed  an  received  tlie  impression  he  was  a  bad 
unqualified  opinion  that  the  prisoner  man,  which  it  might  require  eiudence 
is  guilty  or  not  guilty  of  the  offence  to  remove,  and  he  should  think  him 
charged."  Therefore  if  a  juror  says,  more  likely  to  be  guilty  of  a  crime  than 
on  the  vo/rc^irc,  he  had  previously,  from  one  of  whom  he  had  not  heard  such 
rumor,  formed  an  opinion  that  the  pris-  things,  yet  he  was  not  conscious  of  any 
oner  was  guilty,  and  it  would  require  bias  which  would  prevent  his  giving 
proof  to  change  the  opinion,  though  '  him  a  fair  trial,  he  was  held  to  be  com- 
he  could  try  the  cause  impartially,  he  petent.  People  v.  Mahoney,  18  Cal. 
should  be  excluded.    "  The  fact,"  said  180. 

Terry,  C.  J.  "that  the  juror  further  Connecticut.     Wliile   the   jury  were 

said,  that  he  could  try  the  case  impar-  being   impanelled  for  the  trial  of  an 

tially,  was  entitled  to  no  consideration ;  indictment  for  murder,  a  person  was 

few  men  will  admit  that  they  have  not  called  as  a  talesman,  and,  being  inquired 
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yAio  consults  the  note  thereto  attached  will  see,  that  the  adju- 
dications of  our  American  tribunals  are  not  quite  uniform  in 

of  whether  he  had  formed  any  opinion  not   upon   its   origin.     Boon  v.  The 

as  to  the  prisoner's  guilt,  said,  that,  State,  1  Kellj,  681.    It  may  disqualify 

soon  afler  the  prisoner's  arrest,  he  read  though  founded  on  hearsay.    Boon  v. 

certain  newspaper  accounts  of  what  The  State,   1  Kelly,  618.       But  the 

purported  to  he  his  confessions.    Upon  mere  formation   of  an  opinion  hy  a 

reading  them,  he  was  of  opinion,  that,  juror,  from  rumor,  without  having  ex- 

if  those  accounts  were  true,  a  liorrid  pressed  it,  does  not  disqualify.    Hudg- 

murder  had  heen  committed;  but  he  ins  v.  The  State,  2  Kelly,  173.    If  a 

had  formed  no  opinion  as  to  the  trath  juror  has  formed  and  expressed,  before 

or  fidsity  of  them;  and  remarked  to  the  trial,  a  decided  opinion  as  to  the 

his  fiiroily,  while  reading  the  accounts,  guilt  of  the  prisoner,  he  cannot,  after 

that  the  case,  on  the  trial,  would  prob-  the  verdict,  show  himself  to  have  been 

ably  turn  out  to  be  a  very  different  competent  by  swearing  that  his  finding 

affair.    He  added,  that  he  had  not  any  was  influenced  solely  by  the  evidence, 

settled  opinion  upon  the  subject,  and  McGuffle  v.  The  State,  17  Ga.  497. 

felt  that  he  could  render  an  impartial  One  who  has  formed  and  expressed  an 

verdict.    He  was  held  not  to  be  dis-  opinion  is  incompetent.    Reynolds  v. 

qualified,  by  bias,  to  sit  in  the  cause.  The  State,  1  Kelly,  222.    The  words, 

The  State  v.  Potter,  18  Conn.  166.  "  if  that  is  so,  the  prisoner  deserves  to 

Delaware.    An  opinion,    formed  on  be  hung,"  used  by  a  juror  before  trial, 

evidence  given  at  the  trial  of  another  in  reply  to  a  statement  by  a  tliird  per- 

party  for  the  same  murder,  such  as  son,  do  not  show  a  fixed  opinion  of 

without  counteracting    testimony  the  guilt,  which  would  be  sufficient  ground 

juror  says  would  be  conclusive  against  for  a  new  trial.    Mercer  v.  The  State, 

the  prisoner,  is  a  good  cause  for  chal-  17    Ga.    146.    And   see   Jim  v.  The 

lenge.    Bat  it  is  otherwise  of  a  mere  State,  15  Ga.  585;  John  v.  The  State, 

impression  not  founded  on  evidence,  16  Ga.  200.    When  the  opinion  has  not 

where  the  juror  says  he  is  not  sensible  been  expressed,  though  it  may  have 

of  any  bias  which  would  prejudice  the  been  formed,  the  juror  is  competent, 

defendant.    The  State  v.  Anderson,  5  Baker  v.  The  State,  15  Ga.  498.    So, 

Harring.  Del.  498.  if  the   opinion    comes    from    report. 

Georgia.  Wliere  the  court  charged  Thompson  v.  The  State,  24  Ga.  297. 
the  triers  of  a  juror  as  follows  :  "  If  the  Still,  if  it  is  found  by  the  triers  that  a 
juror  has,  from  rumor,  formed  but  not  juror  has  formed  and  continues  to  en- 
expressed  any  opinion  as  to  the  guilt  tertain  a  fixed  opinion  for  or  against 
or  innocence  of  the  prisoner,  you  may  the  prisoner,  he  is  incompetent.  Willis 
find  him  competent " ;  it  wa^  held  that  v.  The  State,  12  Ga.  444.  If  such 
the  charge  was  not  erroneous.  Griffin  fixed  opinion  is  formed  from  hearsay, 
V.  The  State,  15  Ga.  476.  On  a  trial  the  juror  is  still  incompetent.  Maddox 
for  murder,  a  juror  is  disqualified  who  v.  The  State,  82  Ga.  581.  In  this 
has  been  heard  to  say,  before  the  trial.  State,  the  matter  which  we  are  consid- 
that  "from  what  he  knew  he  would  ering  is  considerably  influenced  by  stat- 
stretch  the  prisoner."  Monroe  v.  The  utes.  See,  on  this  point,  Willis  v.  The 
State,  5  Ga.  85.  See  also  Thomas  v.  State,  supra ;  Rouse  v.  The  State,  4 
The  State,  27  Ga.  287.  Neither  the  Ga.  136;  Rafev.  The  State,  20  Ga.  60; 
formation  nor  the  expression  of  an  Boon  v.  The  State,  1  Kelly,  618 ;  Mer- 
opinion  will  disqualify  a  juror,  unless  cer  v.  The  State,  17  Ga.  146 ;  Mitchell 
it  is  settled  and  abiding.  Wright  v.  v.  The  State,  22  Ga.  211 ;  Pines  v.  The 
The  State,  18  Ga.  888.  The  question  State,  21  Ga.  227 ;  King  v.  The  State, 
of  disqualiflcation  depends  upon  the  21  Ga.  220 ;  Monday  v.  The  State,  82 
nature  and  strength  of  tlie  opinion,  and  Ga.  672. 
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their  limitations  and  shapings  of  the  doctrine ;  though,  as  to 
the  main  matter,  there  is  no  essential  dilSerence.     But  it  thust 

Illinois.  A  juror  who  has  talked  with  Indiana,  Certain  jurors,  included  in 
a  witness  whom  he  helieved,  but  who  the  venire  at  a  trial  for  murder,  on  ex- 
has  not  formed  any  opinion  of  the  pris-  amination  by  the  court  stated,  that  they 
oner's  guilt  or  innocence,  is  competent,  had  heard  considerable  talk  about  the 
Thomson  v.  People,  24  111.  60.  Where  case,  and  had  read  the  newspaper  ac- 
a  juror,  at  different  times  before  the  counts  of  it;  they  were  inclined  to 
trial  of  a  prisoner  for  murder,  said  he  think,  if  what  they  had  read  was  cor- 
believed  the  prisoner  "  would  be  hung,"  rect,  the  prisoner  was  guilty ;  they  had 
he  ought  to  be  hung,  nothing  could  never  talked  with  any  of  the  witnesses, 
save  him,  salt  could  not  save  him,  or  formed  or  expressed  an  opinion; 
there  was  no  law  to  clear  him  ;  then  had  no  ill-will  against  the  prisoner,  and 
went  to  the  jail  where  he  was  confined,  could  give  him  a  fair  trial.  They  were 
and  told  him  he  ought  not  to  be  hung,  held  competent.  Rice  v.  The  State,  7 
and,  if  he  were  on  the  jury,  he  should  Ind.  882.  And  see  Bradford  v.  The 
not  be ;  yet,  afterward,  when  sworn  State,  16  Ind.  847 ;  McGregg  v.  The 
touching  his  competency,  stated  that  State,  4  Blackf.  101 ;  Romaine  v.  The 
he  had  formed  no  opinion,  and,  no  State,  7  Ind.  68 ;  Morgan  v.  Stevensont 
objection  being  made,  he  was  accepted  6  Ind.  169 ;  Fahnestock  v.  The  State, 
as  a  juror  and  the  prisoner  convicted ;  28  Ind.  281.  In  one  case,  Perkins,  J. 
a  new  trial  was  granted.  Sellers  v.  said :  "  The  following  may  be  deduced 
People,  8  Scam.  412.  Where,  upon  a  from  the  above-cited  authorities  as 
trial  for  murder,  a  juror,  when  first  ex-  grounds  of  challenge  for  cause :  1.  That 
amined,  stated  that  he  had  formed  and  the  juror  is  interested  in  the  pending  or 
expressed  an  opinion  from  reports,  a  a  similar  suit.  2.  That  he  does  not 
part  of  which  he  believed ;  and,  when  possess  the  statutory  qualifications. 
Airther  examined,  said  the  opinion  was  8.  That  he  is  of  kin  to  one  of  the  par- 
formed  on  the  hypothesis  that  the  ru-  ties.  4.  Personal  hostility.  5.  A  pend- 
mors,  only  a  part  of  which  he  believed,  ing  lawsuit  between  the  juror  and  the 
were  .true,  that,  in  fact,  he  had  no  party.  6.  That  the  juror  is  master  or 
opinion  whether  those  rumors  were  servant,  landlord  or  tenant,  of  the  op- 
true  or  false,  and  that  the  opinion  which  posite  party,  or  has  eaten  or  drank  at 
he  had  formed  was  not  of  a  fixed  and  his  expense  since  being  summoned  as 
definite  character ;  he  was  held  to  be  a  juror,  or  lias  promised  to  find  a  ver- 
competent.  Baxter  v.  People,  8  Gil-  diet  for  him.  7.  That  he  has  formed 
man,  868.  And  see  Noble  v.  People,  or  expressed  an  opinion  in  the  cause,  is 
Breese,  29.  If  a  juror  has  a  decided  a  witness  in  it,  or  has  been  a  juror  on 
opinion  respecting  the  merits  of  the  a  former  trial  of  it."  Fleming  v.  The 
controversy,  whether  fh>m  personal  State,  11  Ind.  284,  286.  One  who 
knowledge  of  the  facts,  from  the  state-  swears  that  he  is  a  resident  of  the 
ments  of  witnesses,  from  the  relations  county,  never  heard  of  the  case  on 
*  of  the  parties,  or  from  rumor,  he  is  dis-  trial  and  knows  nothing  about  it,  is  a 
qualified.  Neely  v.  People,  18  111.  685.  competent  juror.  Meyers  v.  The  State, 
One  who  says  he.  has  formed  no  opin-  20  Ind.  611. 

ion  of  the  prisoners'  guilt  or  innocence,        loica.    It  is  good  cause  of  challenge 

but  believes  the  statements  in  the  pa-  by  the  State,  that  the  juror  has  formed 

pers  that  the  crime  has  been  commit-  an  unqualified  opinion,  whetlier  for  or 

ted ;  and,  if  the  prisoners  are  the  per-  against  the  prisoner ;  and  there  is  no 

sons  named  in  the  papers,  he  has  an  error  in  refusing  to  allow  the  juror  to 

opinion  as  to  their  guilt ;  is  incompe-  say  in  reply  to  the  defendant's  ques- 

tent  to  sit  as  a  juror  in  the  case.    Gray  tion,  whether  such  opinion  was  for  or 

t;.  People,  26  lU.  844.  against  the    prisoner.     The   State  v, 
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be  observed,  that  the  constitutional  guaranty  of  a  jury  trial  is 
not,  in  the  several  States,  in  exact  words  alike ;  therefore  that 

^elledy,  8  Iowa,  477.  Where  a  juror  296.  And  see  Commonwealth  v.  Gee, 
Btifted,  that  he  had  not  formed  an  un*  6  Gush.  174.  A  juror  having  said,  on 
qualified  opinion ;  that,  if  what  he  had  the  voir  dire,  that  he  had  formed  an 
heard  should  he  proyed  upon  the  trial,  opinion,  from  what  he  had  heard,  hut 
he  had  an  opinion  made  up ;  hut  that  did  not  know  how  much  he  might  be  in- 
he  thought  he  had  no  prejudice  or  bias  fluenced  by  it,  was  allowed  to  be  chal- 
to  prevent  him  from  hearing  the  evi-  lenged  for  cause.  Commonwealth  v. 
dence,  and  giving  a  verdict  in  accord-  Knapp,  9  Pick.  496.  A  juror  who 
ance  witii  the  law  and  the  testimony ;  states  that  he  has  heard  of  the  case 
he  was  held  to  be  competent.  The  upon  which  he  is  summoned  to  sit,  but 
State  V.  Sater,  8  Iowa,  420.  An  opin-  has  not  heard  enough  to  form  any  opin- 
Uxa  as  to  the  guilt  or  innocence  of  a  ion,  and  is  not  sensible  of  any  bias 
prisoner,  formed  from  rumor,  is  suffi-  or  prejudice,  is  competent.  Common- 
cient  to  exclude  a  juror.  Wau-kon-  wealth  v.  Thrasher,  11  Gray,  67. 
chaw-neek-kawv.  United  States,  Morris,  Mississippi,  A  previous  opinion, 
882 ;  Trimble  v.  The  State,  2  Greene,  formed  on  rumor,  does  not  disqualify ; 
Iowa,  404 ;  The  State  v.  Wilson^  8  but  one  formed  on  hearing  information 
Iowa,  407.  See,  also,  The  State  v,  from  a  wit&ess,  either  directly  or 
Thompson,  9  Iowa,  188 ;  The  State  v.  through  another  person,  does.  Nelms 
GiUick,  10  Iowa,  98 ;  The  State  r.  Ar-  v.  The  State,  18  Sm.  &  M.  600.  And 
nold,  12  Iowa,  479;  The  State  v.  Os-  see  The  State  v.  Johnson,  Walk.  Missis, 
tnmder,  18  Iowa,  486.  892 ;  King  v.  The  State,  6  How.  Missis. 

Louisiana.  A  mere  impression,  in  780.  If,  upon  examination,  a  juror  is 
the  mind  of  a  juror,  as  to  the  guilt  of  found  to  have  formed  an  opinion,  he 
the  accused,  is  not  sufficient  to  disqual-  may  be  set  aside  before  either  party 
jfy  him.  The  State  v.  Ward,  14  La.  has  had  the  opportunity  to  challenge 
An.  678.  See  also  The  State  v,  Ben-  him.  Marsh  v.  The  State,  80  Missis, 
nett,  14  La.  An.  661.  So  also,  of  an  627.  And  see  Sam  v.  The  State,  81 
opinion  formed  wholly  from  rumor.  Missis.  489.  Where  a  juror,  being 
where  there  is  still  no  bias  or  pr^udice  asked  if  he  had  formed  an  opinion  as 
in  the  mind  of  the  juror.  The  State  to  the  guilt  or  innocence  of  the  prison- 
V.  Bunger,  14  La.  An.  461.  The  fact  er,  said  he  had ;  and,  after  being  chal- 
of  a  juror  having  made  up  his  mind  as  lenged  for  cause  by  the  prisoner,  said, 
to  the  punishment  to  be  inflicted  on  the  in  answer  to  questions  by  the  court, 
prisoner,  in  the  case  of  a  verdict  of  that  his  opinion  was  formed  from  rumor, 
guilty,  does  not  affect  his  competency,  and  his  mind  was  as  free  to  act  upon 
The  State  v.  Bill,  16  La.  An.  114.  the  testimony  as  if  he  had  heard  noth- 

Maine,  In  a  murder  case,  if  a  juror  ing  about  the  case ;  it  was  held  to  have 
has  expressed  an  opinion  as  to  the  guilt  been  error  for  the  court  to  require  the 
of  the  prisoner ;  or,  it  appears,  if  he  prisoner  either  to  accept  the  juror  or  to 
has  even  formed  one,  though  he  has  challenge  peremptorily.  Cotton  v.  Tlie 
not  expressed  it ;  be  should  be  set  State,  81  Missis.  604.  It  is  ground  for 
aside.  The  State  v.  Jewell,  88  Maine,  a  new  trial,  that,  after  a  juror  was  sum- 
688.  moned  and  before  trial,  he  said  he  did 

Massachttsetts.  An  opinion,  formed  not  see  how  he  could  clear  the  defend- 
by  one  called  as  a  juror,  not  strong  ant  should  he  be  on  the  jury,  but  he 
enough  to  lead  him  to  prejudge  the  case,  would  be  bound  to  find  him  guilty, — in 
or  to  be  likely  to  prevent  a  candid  judg-  a  case  where,  on  the  preliminaiy  exam* 
ment  on  hearing  the  evidence,  does  not  ination,  he  denied  having  formed  or  ex- 
diiqualify  him  to  be  sworn  as  a  juror,  pressed  an  opinion.  Cody  v.  The  State, 
Commonwealth  v.   Webster,  6  Cush.    8  How.  Missis.  27.    That  a  juror  has 
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what  would  be  admissible  iu  one  State  is  not  necessarily  so 
in  another.     The  true  view  would  seem  to  be,  that,  since  the 

impressions  as  to  the  guilt  of  the  pris-  a  ca£e  if  he  has  fonned  no  opinion, 

oner,  derived  from   hearing  the  testi-  On  a  motion  for  a  new  trial  on  the 

mony  in  another  case,  is  not  suflScient  ground  that    opinions   unfavorable  to 

to  disqualify  him.     "  To  disqualify/'  the  accused  had  been  expressed  before 

it  was  observed,  "  the  juror  must  have  the  impanelling,  by  some  jurors,  the 

formed  and  expressed  an  opinion,  or  testimony  of  these  jurors  is  admissible 

have  such  acknowledged  prejudice  or  both  to  contradict  this  statement  and 

bias  as  would  disable  him  from  doing  to  show  that  they  were  free  from  preju- 

justice,  according  to  the  evidence,  be-  dice.    The  State  v.  Howard,  17  N.  H. 

tween  the    State    and   the  accused."  171. 

Noe  V.  The  State,  4  How.  Missis.  880.  New  Jersey,    A  juror  is  not  disqual- 

Though  no  absolute  rules  of  compe-  ified  from  serving,  in  a  capital  case, 

tency  can  be  laid  down,  each  case  de-  merely  by  having  formed  and  expressed 

pending  on  its  particular  circumstances,  an  opinion  on  the  prisoner's  guilt.    He 

a  juror  is  in  general  terms  incompetent  must,  to  be  disqualified,  have  declared 

to  sit  in  a  case  on  which  his  mind  is  so  such  an  opinion   as   to  imply  malice 

far  prejudiced  as  to  require  evidence  to  against  the  prisoner.   The  State  v.  Fox, 

annul  the  opinions  he  has  formed.   Sam  1  Dutcher,  566. 

V.  The  State,  18  Sm.  &  M.  189.    Even  New  York,    Where  a  juror  has  ex- 

though   the    opinion    is  formed  from  pressed  an  opinion  adverse  to  a  party 

rumor,  it  disqualifies  if  evidence  is  rp-  indicted,  though  not  from  any  ill  will 

quired   to  remove   it.    Alfred  v.  The  toward  him,  this  is  a  principal  cause 

State,   37  Missis.    296 ;    Ogle  v.   The  for  challenge.    People  v.  Vermilyea,  7 

State,  83  Missis.  8S3.  Cow.  108.    Though,  in  this   State,  a 

Missouri.     A  statute   in  this  State  mere  impression  as  to  the  defendant's 

makes  it  '^  good  cause  of  challenge  to  guilt  does  not  disqualify  a  juror,  Peo- 

a  juror,  that  he  has  formed  or  delivered  pie  v.  Honey  man,  8  Denio,  121 ;  yet, 

an  opinion  on  the  issue,  or  any  material  if  he  has  formed  an   opinion,  this,  of 

fact  to  be  tried ;  but,  if  it  appear  that  itself,  without  any  expression   of  it, 

such  opinion  is  founded  only  on  rumor,  seems  to  be  deemed  a  disqualification, 

and  not  such  as  to  prejudice  or  bias  the  People  v.  Ratlibun,  21  Wend.  509.    A 

mind  of  the  juror,  he  may  be  sworn."  challenge  to  a  juror  for  principal  cause 

Baldwin  v.  The  State,  12  Misso.  223.  was  sustained,  where  he  had  said,  that 

And  see  Stoner  v.  The  State,  4  Misso.  he  believed  the  defendant  was  guilty, 

868;    The   State  v.  Davis,  29  Misso.  but  had  no  fixed  opinion  on  the  sub- 

891;  The  State  y.  Ross,  29  Misso.  82;  ject,   and  was    influenced   wholly  by 

The  State  v.  Rose,  82  Misso.  346 ;  The  newspaper   reports.     So  a  juror  was 

State  V.  Bumside,  87  Misso.  848.  properly  excluded  on  a  challenge  to  the 

Neia  Hampshire.  Where  jurors  had  favor,  who  had  formed,  though  he  had 
heard  the  prisoner  tried  on  another  not  expressed,  an  opinion,  that  the  de- 
indictment,  before  another  jury,  and  fendant  was  guilty.  And  such  a  juror 
found  guilty ;  and  answered,  upon  in-  is  not  competent,  though  he  declares, 
quiry,  that  they  had  fonned  an  opinion  that,  if  the  circumstances  on  wliich  his 
of  his  gtiiit  upon  the  second  indictment,  opinion  is  founded  are  not  supported  by 
which  was  pending  at  the  same  time,  proof,  his  opinion  will  be  changed.  And 
from  the  evidence  they  had  heard  on  Marcy,  J.  observed:  "Shall  a  grand 
the  other  trial ;  they  were  lield  to  be  juror,  who  has  patiently  listened  to  all 
incompetent.  The  State  v.  Webster,  the  evidence  on  which  an  indictment  is 
13  N.  H.  491.  And  see  The  State  v.  found,  or  one  who  witnessed  the  com- 
Pike,  20  N.  H.  844.  It  is  no  objection  mission  of  the  ofience,  be  rejected  when 
that  a  juror  has  heard  much  concerning  called  as  a  juror  to  try  the  accused ;  and 
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law  presumes  every  man  to  be  innocent  until  he  is  by  judicial 
evidence  proved  in  a  court  of  justice  to  be  guilty,  and  since  the 

•hall  another  be  received,  without  ex-  if  the  court  is  satisfied  he  will  render 

ception,  who  has  formed  his  opinion  an  impartial  verdict,  is  held  by  the 

on  idle  rumors  and  unauthenticated  re-  majority  of  the  court  not  to  be  repug- 

ports  1    Of   those  who   entertain    an  nant  to  the  clause  in  the  Constitution 

opinion  of  the  guilt  of  the  accused  guaranteeing  to  every  party  accused  a 

before  his  trial,  they  that  believe  on  trial  by  an  impartial  jury.    Cooper  v. 

the  slightest  evidence,  or  no  evidence  The  State,  16  Ohio  State,  828. 

at  all,  manifest,  in  my  judgment,  a  Pennsylvania.      See  Commonwealth 

state  of  mind  less  prepared  to  receive  v.  Flanagan,  7  Watts  &  S.  415 ;  Com- 

aud  allow  a  fair  defence  than  those  who  monwealth  v.  Gross,    1  Ashra.    281 ; 

believe  on  proof  which  furnishes  prima  Respublica  v.  Dennie,  4  Yeates,  267. 

facie    evidence    of    guilt."    People  v.  South   Carolina.    See  The  State  v. 

Mather,  4  Wend.  229,  241,  242.     See  Hopkins,  1  Bay,  872;   The  State  v. 

also  People  v.  Bodine,  1  Denio,  281 ;  Ducstoe,  1  Bay,  877 ;  The  State  v.  Sims, 

Lohman  v.  People,  1  Comst.  879 ;  Stout  2  BaUey,  29 ;  The  State  v.  Crank,  2 

V.  People,  4  Parker   C.   C.   71,  182;  Bailey,  66;   The  State  v.  Baldwin,  1 

Sanchez   v.   People,  4   Parker  C.   C.  Tread.  289,  8  Brev.  809. 

685.  Tennessee,    It  is  held.  In  this. State, 

North  Carolina.    If  a  juror  has  not  to  be  no  objection  to  the  .competency 

definitively  made  up  and  expressed  his  of  a  juror,  that  he  has  formed  an  opin- 

mind  on  the  question  at  issue,  he  is  not  ion  respecting  the  guilt  of  a  prisoner, 

liable  to  exception,  though  he  has  read  if  it  is  founded  on  public  rumor  only, 

and  heard  concerning  it.    The  State  v.  and  not  relied  upon  as  true.    Mi^or 

Benton,  2  Dev.  &  Bat.  196.    And  see  v.  The  State,  4.  Sneed,  597  ;  Moses  v. 

The  State  v.  Scott,  1  Hawks,  24;  The  The  State,  11  Humph.  282, 10  Humph. 

Stote  r.  Ellington,  7  Ire.  61.  The  Stote  456.    See  also  Howerton  v.  The  State, 

V,  Bone,  7  Jones,  N.  C.  121.  Meigs,  262.  And  where  those  offered  as 

Ohio.  The  statute  permits  a  juror  to  jurors  stated,  that,  from  rumors  and 
be  challenged  for  ''  any  cause  that  may  reports  in  their  neighborhood,  they 
render  him,  at  the  time,  an  unsuitable  understood  a  man  was  killed,  and  the 
juror ;  and  the  validity  of  such  chal-  defendant  was  accused  of  the  murder, 
lenge  shall  be  determined  by  the  court.''  and  he  had  attempted  to  make  his 
Therefore  if  the  juror  states  that  he  escape;  upon  which,  believing  what 
has  formed  an  opinion  as  to  tlie  com-  they  had  heard,  they  had  formed  and 
mission  of  the  crime,  and  as  to  (he  expressed  an  opinion ;  they  were  held 
guilt  or  innocence  of  the  prisoner,  yet  to  be  competent  jurors.  And  Green,  J. 
does  not  think  this  opinion  will  influ-  explained  the  matter  as  follows  :  "  If  a 
ence  his  verdict,  he  should  still  be  set  juror  have  heard  only  the  general  con- 
aside  as  an  unsuitable  juror.  Fonts  v.  elusions  of  his  informants,  —  such  as, 
The  State,  7  Ohio  State,  471.  The  that  A.  B.  has  stolen  a  horse,  or  that 
expression  by  a  juror,  before  the  trial,  CD.  has  killed  a  man, — and  forms 
of  a  hypothetical  opinion,  dependent  and  expresses  an  opinion  upon  that, 
upon  facts  as  to  the  existence  of  which  without  hearing  the  facts  and  circum- 
no  opinion  was  expressed,  is  no  ground  stances  attending  the  homicide  or  the 
for  a  new  trial  in  a  capital  case.  Loefi*-  theft,  his  mind  is  not  preoccupied  by 
ner  v.  The  State,  10  Ohio  State,  598.  the  case  he  is  called  to  try,  and  any 
The  act  of  March  8, 1860,  allowing  the  vague  opinion  he  had  formed  vanishes 
court  to  admit  a  juror  as  competent  to  as  the  evidence  exhibiting  the  facts  and 
sit  in  a  case,  although  he  has  formed  circumstances  of  the  case  is  unfolded 
and  expressed  an  opinion  in  regard  to  to  his  mind.  Nor  will  vague  and  fioat- 
tbe  guilt  or  innocence  of  the  accused,  ing  rumors,  of  whose  origin  he  has  no 
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burden  is  on  the  prosecuting  power  to  make  the  guilt  appear 
affirmatively  by  proofs  produced  at  the  trial ;  if  a  man  leaps  in 

information,  and  of  whose  authenticity  believe  they  say  truly,  that  they  are 

he  has  no  just  grounds  of  belief, — al-  open  to  conviction,  willing  to  hear  evi- 

though  they  put  on  the  form  of  a  nar-  dence  and  listen  to  reason,  and  either 

rative  and  circumstantial  detail  of  the  ^  adhere  to  or  abandon  their  opinions  aa 

fiocts, — produce  such  an  impression  on  these  may  dictate,  few  would  be  wiQ- 

the  juror's  mind  as  to  affect  his  impar-  ing  to  stake  their  lives  and  fortunes 

tiality."  Payne  v.  The  State,  8  Humph,  on  the  success  of  an  attempt  to  over- 

875,  877.    At  the  same  time,  the  court  turn  opinions,  which  their  possessors 

reaffirmed  the  rule  stated  in  a  previous  fancy  themselves  to  be  thus  willing  to 

case,  namely,  —  *'  If  it  appear  to  the  abandon  at  the  command  of  trutli  and 

judge,  who,  under  our  system,  is  the  justice."  Armistead  v.  Commonwealth, 

trier  of  the  competency  of  the  juror,  11  Leigh,  667,  660.    And  see  Lithgow 

that  he  has  heard  the  circumstances  of  v.   Commonwealth,   2   Va.  Cas.   297 ; 

the  case,  and,  believing  the  statements  Sprduce  v.  Commonwealth,  2  Va.  Cas. 

he  has  heard  to  be  true,  has  formed,  876 ;  McCune  v.  Commonwealth,  2  Rob. 

or  formed  and  expressed,  an  opinion,  —  Va.  771 ;  Heath  v.  Commonwealth,  1 

that  is,  has  made  up  his  mind  as  to  Hob.  Va.  786;  Hendrick  v.  Common- 

the  guilt  or  innocence  of  the  prisoner,  wealth,  6  Leigh,  707 ;  Osiander  w.  Com- 

-^  he  ought  to  be  rejected."  McGowan  monwealth,  8  Leigh,  780;   Brown  v. 

V.  The  State,  9  Yerg.  184,  198.    See,  Commonwealth;  2  Leigh,  709 ;  Brown 

also,  Alfred    v.  The  State,  2  Swan,  v.    Commonwealth,   2  Va.   Cas.  516; 

Tenn.  581;  Brakefield  v.  The  State,  Smith  v.  Commonwealth,  7  Grat.  598; 

1  Sneed,  215 ;  Norfleet  v.  The  State,  4  Foore  v.  Commonwealth,  2  Ya.  Cas. 

Sneed,  340.  474  ;Moran  v.  Commonwealth,  9  Leigh, 

Texas,    See  Monroe  v.  The  State,  651;  Smith  v.  Commonwealth,  2  Va. 

28  Texas,  210;  Burrell  v.  The  State,  Cas.  6.    Some  of  the  foregoing  cases 

18  Texas,  718.  show,  that,  for  the  opinion  to  disqual- 

Vermont.    The  fact   of  having  ex-  ify,  it  must  be  a  decided  one.    Hasty 

pressed  an  opinion  is  a  competent  ob-  expressions  of  a  juror,  who  swears  that 

jection  to  a  juror.    The  State  v.  Grod-  he  has  formed  no  opinion  of  the  guilt 

&ey,  Brayt.  170.  of  the  prisoner,  against  whom  he  feels 

Vinjinia.  One  who  has  formed  a  no  prejudice,  will  not  disqualify.  Corn- 
decided  opinion  as  to  the  defendant's  monwealth  r.  Hailstook,  2  Grat.  664. 
guilt,  whether  on  the  evidence  or  not,  A  new  trial  ought  not  to  be  granted 
is  not  a  fit  juror.  And  Scott,  J.  said :  because  one  of  the  jurors,  before  he 
"  Some  minds  are  so  sceptical  that  they  was  impanelled,  said,  that,  "  if  the 
receive  nothing  as  true,  which  is  not  prisoner  killed  the  man,  he  ought  to  be 
proved  by  plain  and  direct  evidence,  or  hanged  " ;  such  declaration  not  being 
established  upon  mathematical  demon-  an  opinion  of  the  prisoner's  guilt. 
Btration;  while  others  readily  adopt  Commonwealth  v.  Hughes,  5  Rand, 
the  most  absurd  notions,  though  imsup-  666. 

ported  by  any  thing  like  evidence,  and  Wisconsin,    See    Schoeffler   v.  The 

destitute  of  all  foundation  in  reason  or  State,  8  Wis.  828. 

the  nature  of  things.    And  we  not  un-  United  Stales,    It  is  a  good  cause 

frequently  find  opinions   of  the  latter  for  r^ecting  a  juror,  that  he  does  not 

class  as  immovable  as  those  which  are  stand  indifiTerent,  having  formed  or  ex- 

the  result  of  the  most  laborious  inves-  pressed  an  opinion  as  to  the  prisoner's 

tigation.     The  mind  is,  however,  in  guilt.    United  States  v.  Wilson,  Bald, 

both  cases,  made  up  ;  the  question  is  78.   See  also  United  States  v,  Hanway, 

settled;  it  is  decided.    And  although  2  Wallace,  Jr.  189;  United  States  v, 

both  classes  of  persons  may  say,  and  Burr,  Burr's  Trial. 
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advance  of  the  law,  and  settles  in  his  own  mind  the  question 
of  guilt  against  the  prisoner,  whether  by  reason  of  what  he  has 
read  or  heard,  or  by  reason  of  an  inner  impulse  which  condemns 
before  it  hears,  he  is  not  a  fit  person  to  be  a  juror  in  the  cause ; 
for  his  mind,  which  ought  at  least  to  be  a  blank  on  which  the 
evidence  might  write  its  conclusions,  is  already  preoccupied. 
It  is  vain  for  a  man  to  say,  or  even  believe,  that  he  can  judge  ^ 
impartially  of  a  matter  which  he  has  already  determined. 
Human  nature,  as  developed  in  the  average  of  men,  does  not 
permit  this.  The  juror  is  to  hear,  and  then  say  what  he 
believes ;  but,  if  he  believes  before  hearing  that  only  which 
can  lawfuUy  affect  his  belief,  namely,  the  testimony  of  the 
witnesses  in  open  court,  he  is,  in  legal  reason,  disqualified  to 
hear  and  be  swayed  by  the  testimony.  It  is  immaterial,  there- 
fore, whether  the  belief,  which  comes  not  according  to  the  law, 
is  derived  from  rumor,  or  from  listening  to  statements  of  a 
more  reliable  sort.  Likewise,  if  the  juror  has  not  expressed 
bis  belief,  he  is  still  unfit,  though  the  expression  of  it  might 
render  him  unfit  in  a  yet  higher  degree.  Such  is  the  legal 
reason  which  should  govern  the  question ;  but,  for  practical 
rules,  the  reader  will  consult  the  authorities  in  his  own 
State. 

§  911.  Sixthly.  The  Juror  having  passed  upon  the  same  QueS" 
tian  while  serving  in  same  other  Capacity :  — 

DlsquaUfieB  —  Why —  Having  served  on  the  Grand  Jury —  Stat 

of  Sdw.  3.  —  The  matter  to  be  considered  under  this  sixth  head 
is  closely  connected  with  what  was  brought  forward  under  our 
fifth.  And  the  reasoning  of  the  last  section  shows,  that,  if  the 
juror  has  passed  upon  the  question,  though  he  has  only  dis- 
charged a  duty  in  so  doing,  still,  as  his  opinion  has  been  once 
made  up,  he  is  n<)t  a  fit  person  to  hear  the  evidence  and  make 
up  a  second  opinion.  It  is  the  right  of  a  party  who  is  to  be 
tried  by  a  jury,  that  the  first  opinion  formed  by  the  jurors  shall 
be  the  one  which  results  from  the  evidence  produced  at  the 
trial.  Thus,  if  a  man  has  served  on  the  grand  jury  which 
indicted  the  prisoner,  he  cannot  afterward  serve  on  the  petit 
jury  which  tries  him.^    Not  only  is  this  so  on  the  principles  of 

1  Bex  V.  Percival,  1  Sid.  2i8;  Bice  v.  The  State,  16  IncL  2d8;  Stewart  v.  The 
State,  16  Ohio  State,  166. 
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the  original  common  law,  but  the  rule  was  expressly  confirmed 
by  Stat.  25  Edw.  8,  stat.  5,  c.  3,  which  provided,  '^  that  no 
indictor  shall  be  put  in  inquests,  upon,  deliverance  of  the 
indictees  of  felonies  or  trespass,  if-  he  be  challenged  for  that 
same  cause  by  him  which  is  so  indicted."  But  the  mere  fact 
that  a  person's  name  is  on  the  grand  jury  list  is  not  sufficient 
to  exclude  him  from  the  petit  jury ;  ^  he  must  have  been  of 
those  by  whom  the  bill  was  found,  smd  then  he  is  incompetent. 
Of  course,  if  the  prisoner  does  not  take  the  objection  in  due 
time,  he  may  lose  the  benefit  of  it ;  it  not  usually  being  avail- 
able, for  instance,  on  a  motion  for  a  new  trial.^ 

§  912.  Contixmed. — The  reader  should  bear  in  mind,  that,  in 
the  language  of  Hawkins,  the  foregoing  statute  is  ^^  in  affirm- 
ance of  the  common  law,"  which  is  broader  than  the  statute. 
Indeed  the  principle,  of  which  the  statute  is  but  an  expression 
in  one  particular,  extends  through  the  whole  law  of  this  subject. 
For,  adds  Hawkins,  'Hhis  exception  against  a  juror,  that  he 
hath  found  an  indictment  against  the  party  for  the  same  cause, 
hath  been  adjudged  good,  not  only  upon  the  trial  of  such 
indictment,  but  also  upon  the  trial  of  another  indictment  or 
action  wherein  the  same  matter  is  either  in  question  or  happens 
to  be  material,  though  not  directly  in  issue."  ^  For  example, 
a  case  clearly  not  within  the  statute,  yet  within  this  great 
principle  of  the  common  law  under  consideration,  occurred 
where  a  person  who  had  been  one  of  the  grand  jury  in  the 
finding  of  another  indictment  against  the  prisoner,  but  not 
the  one  on  trial,  was  tendered  as  a  petit  juror :  he  was  held 
incompetent ;  for,  said  the  court,  '^ he  cannot  be  impartial."^ 

§  913.  LimitB  of  the  Doctrine —  Petit  Juror  at  Former  Mistrial 

—  Similar  Case,  but  not  the  same  —  Presiding  at  Coroner's  Inquest 

—  (Liquor  Nuisance,  in  the  Note).  —  The  limits  of  this  doctrine 
will  be  more  exactly  seen  in  what  follows.  Where  there  has 
been  a  mistrial  of  a  cause,  before  a  petit  jury,  the  same  person 
who  served  as  a  juror  on  the  first  trial  cannot  serve  also  on 

1  Rafe   V.  The    State,  20  Ga.  60;    689.    And  see  Edmondson  o.  Wallace, 
Rouse  V.  The  State,  4  Ga.  186.  20  6a.  660. 

»  Barlow  v.  The  State,  2  Blackf.  114 ;       «  2  Hawk.  P.  C.  c.  48,  §  27 ;  Willis's 
The  State  v.  O'Driscoll,  2  Bay,  158;    Case,  15  Howell  St.  Tr.  618,  615. 
Dilworth  o.  Commonwealth,  12  Gnit.       «  Oates's  Case,  10  Howell  St.  Tr. 

1079, 1081. 
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the  second.^  And,  in  accordance  with  a  principle  stated  in  the 
last  section,  though  the  case  at  the  second  trial  is  not  identical 
with  the  first,  yet  i^  the  issues  and  evidence  are  the  same,  and 
it  is  against  the  same  defendant,  the  law  presumes  the  juiy 
to  be  under  a  disqualifying  bias  from  their  previous  verdict.^ 
^^  But,"  says  Hawkins,  ^^  it  hath  been  adjudged  to  be  no  good 
cause  of  challenge,  that  the  juror  hath  found  others  guilty  on 
the  same  indictment;  for  the  indictment  is, -in  judgment  of 
law,  several  against  each  defendant,  for  every  one  must  be 
convicted  by  particular  evidence  against  himself."  ^  And  where 
the  two  caaes  are  similar  against  the  same  defendant,  yet 
involving  different  facts  to  be  proved  by  different  evidence,  a 
juror  who  has  served  in  the  one  case  is  competent  also  to 
serve  in  the  other .^  So,  although,  as  we  have  seen,  one  who 
was  of  the  grand  jury  at  the  finding  of  a  bill  cannot  serve  on 
the  petit  jury  to  try  the  indictment,  because  he  has  once  passed 
upon  the  question;  yet,  if  a  person  has  merely  presided  as 
coroner  at  an  inquest,  this  does  not  disqualify  him  to  be  a  juror 
on  the  trial  of  an  indictment  for  the  murder  of  tlie  party  on ' 
whose  body  the  inquest  was  held ;  when  he  testifies  that  he  has 
neither  expressed  nor  formed  any  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner.^ 

§  914.  Juron  havliig  declared  against  Prisoner  in  a  Civil  "War. — 

A  case  falling  within  the  principle  now  under  consideration,  as 
well  as  within  the  principle  discussed  under  our  last  head, 
occurs  when  the  leader  of  a  rebellion  is  brought  to  trial  after 
a  civil  war  in  which  the  rebellion  culminated  is  ended,  for  acts 
done  by  him  in  carrying  on  the  war.  An  instance  of  this  sort 
seemed  likely  to  come  to  judgment  at  the  close  of  our  own  late 
dvil  war.    The  author  of  this  work,  in  the  text  and  in  a  note. 


1  Edmondaon   v,  Wallace,   20   Qa.  against  the  defendant  for  keeping  a  like 

660.  nuisance  at  a  subsequent  date.    "  The 

>  Garthwaite    v.    Tatum,    21    Ark.  offences/'    said    Bigelow,    C.  J.  "al- 

886.  though  of  the  same  nature,  were  en- 

*  2  Hawk.  P.  C.  c.  48,  §  29.  And  tirelj  separate  and  distinct  .  .  .  Nor 
see  The  State  v.  Sheelej,  16  Iowa,  .404.  would  the  same  evidence  be  competent 

*  Commonwealth  v.  Hill,  4  Allen,  in  support  of  the  second  indictment 
691.  In  this  case,  jurors  who  had  con-  which  had  been  offered  at  the  preTious 
Ticted  one  for  keeping  a  liquor  nui-  trial  to  sustain  the  first  indictment" 
sance  contrary  to  the  statute,  were  held  p.  692. 

to  be  competent  to  trj  an  indictment       ^  O'Connor  v.  The  State,  9  Fla.  216. 
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discussed  the  question  somewhat  in  the  first  edition,  but  it 
is  best  to  preserre  here  no  more  of  the  discussion  than  what 
follows.  When  such  lei  case  comes  before  the  court  for  trial, 
it  is  perceived  that  the  judge,  the  grand  jury  who  indicted  the 
prisoner,  the  petit  jurors  present  to  try  him,  and  all  the  other 
officers  of  the  court,  have  both  formed  and  declared  opinions 
of  the  most  emphatic  sort  against  the  accused.  In  fact,  all 
parties,  on  both  sides  of  the  late  controversy,  have  declared 
most  emphatically  either  for  or  against  such  a  prisoner.  There 
is  no  man  in  the  whole  land  competent,  according  to  the 
ordinary  rules,  to  sit  as  juror  to  try  him.^ 

§  915.  Contbraed. — It  is  plain,  that,  as  a  practical  question, 
there  should  be  no  attempt  to  bring  such  an  offender  before  a 
civil  tribunal ;  but,  his  real  offence  having  consisted  in  ada  done 
in  public  war^  if  he  is  to  be  punished  for  those  acts  it  should 
6e  by  the  military  powers,  to  which  he  was  more  immediately 
answerable  when  the  acts  were  committed.^  Yet  since  it  is 
in  the  power  of  the  President  to  send  such  a  case  to  the  civil 
courts,  and  the  latter  cannot  decline  the  jurisdiction,^  it  becomes 
a  question  whether  the  case  shall  stand  locked  for  want  of 
jurors,  or  the  letter  of  the  Constitution  securing  a  jury  trial 
shall  be  violated.  It  is  not  deemecl  best  to  discuss  this  ques- 
tion here,  but  only  to  state  it. 

§  916.  Seventhly.  The  Bia%  which  eomes  from  Particular 
Viewi  concerning  the  Law : '' — 

Opinion  that  a  Statute  la  Conatltational — Biaa  against  Grime.  — 

It  is  the  business  of  the  legislator  to  C(msider  whether  the  laws, 
which  exist,  accord,  or  not,  with  fundamental  justice  and  sound 
policy.  But  judges  and  jurors  have  a  different  function; 
namely,  to  enforce  whatever  of  law  they  find,  and  they  violate 
their  duty,  not  perform  it,  when  they  step  aside  to  do  the  legis- 
lative work  of  inquiring  into  the  propriety  or  justice  or  political 
policy  of  a  law.  Therefore  if  a  juror  has  formed  and  expressed 
an  opinion  favorable  to  the  laws,  —  as,  that  a  particular  statute 
on  which  an  indictment  is  drawn  is  of  force  and  was  constitu- 


1  See  Crim.  Law,  IL  §  1222  and  note,  a  case.    Some  hints  toward  showiog 

2  It  does  not  come  within  the  scope  the  jurisdiction  occnr  in  Grim.  Law,  L 
of  this  discussion  to  show  how  the  mili-  §  48-68 ;  II.  §  1222  and  note. 

tary  tribunals  have  jurisdiction  in  such  '  Crim.  Law,  II.  §  1222. 
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tionally  enacted,  the  opinion  being  in  accord  with  the  settled 
doctrine  of  the  courts,  —  he  is  not  rendered  thereby  incompe- 
tent. Neither,  in  such  a  case,  will  the  court  permit  him  to  be 
further  asked,  whether,  holding  this  opinion,  "  he  could  hear, 
appreciate,  and  give  due  weight  to,  and  be  fairly  influenced  by, 
the  ai^uments  of  the  defendant's  counsel,"  that  the  statute  is 
not  of  force  and  is  not  constitutional.^  And,  in  general  terms, 
a  bias  or  prejudice  against  crime  is  not  a  ground  of  objection 
to  a  juror.' 

§  917.  opinion,  Statute  Unoonstitational — No  Grime  to  do  the 
▲ots  charged — Cannot  find  Verdict  on  droiuuitantiBl  Evidence 

—  Ck>nscientioiiB  Bcmpiea  —  But  if  the  juror  holds  the  statute 
to  be  void  as  being  unconstitutional ;  and  this  opinion  is  of 
such  a  nature  that  he  cannot  convict,  whatever  the  evidence 
may  be ;  he  is  incompetent.^  In  like  manner,  a  juror  is  incom- 
petent if  he  thinks  that,  for  any  other  reason,  it  is  not  a  crime 
to  do  the  acts  with  which  the  prisoner  stands  charged ;  for  this 
amounts  to  ati  opinion  as  to  the  defendant's  guilt,  and  is  a 
prejudging  of  the  cause.^  And  it  is  the  same  if  the  juror  holds 
such  an  opinion  of  the  law,  that  he  cannot  render  a  verdict  of 
guilty  on  circumstantial  evidence,  however  strong  it  may  be.'^ 
In  like  manner  it  has  been  held,  in  a  suit  for  freedom,  to  be 
a  valid  objection  to  a  juror  that  he  could  not  in  conscience 
render  a  verdict  against  the  claimant.^ 

§  918.  CoDBdentioiiB  Scruple^  continited  —  Capital  Puniohmenti 

—  A  frequent  illustration  of  the  doctrine  on  which  the  last 
proposition  rests,  occurs  in  capital  trials,  where  jurors  are  often 
found  to  be  conscientiously  opposed  to  capital  punishment.    K, 

1  Commonwealth  v.  AbboU,  18  Met.  168.  "The  Court  said,  that,  if  the 
120.  And  see  Commonwealth  v.  Buz-  juror  Should  think  it  was  not  a  crime 
zell,  16  Pick.  168.  to  destroy  the  convent  in  the  manner 

2  Williams  o.  The  State,  8  Kelly,  aboye  mentioned,  he  would  entertain  a 
468.  A  person  is  not  disqualified  as  a  pr^udioe  in  the  cause ;  and  the  ques- 
juror  by  reason  of  his  having  been  tion  wua  asked  of  the  juror,  before  he 
connected  with  the  police  department  was  put  upon  the  panel,  whether  he  had 
of  San  Francisco,  and  having  thereby  expressed  or  formed  an  opinion  as  to 
acquired  an  opinion  generally  unfavor^  the  general  guilt  or  innocence  of  all 
able  to  parties  accused  of  crime.  Peo-  concerned  in  the  destruction  of  the 
pie  V,  Reynolds,  16  Cal.  128.  convent"    p.  166. 

s  Commonwealth  v,  Austin,  7  Gray,       ^  Gates  v.  People,  14  HI.  488. 
61.      •  *  Chouteau  v.  Pierre,  9  Miseo.  8. 

4  Commonwealth  v.  Buzxell,  16  Pick. 
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in  general  terms,  the  juror  does  not  favor  the  policy  of  punish- 
ing men  capitally,  he  is  not  for  this  reason  incompetent.^  But 
if  he  has  such  conscientious  scruples  as  will  forbid  his  bringing 
in  a  verdict  of  guilty  in  such  a  case,  or  trying  it  fairly,  he  must 
be  excluded.^  This  matter  is  also  more  or  less  regulated  by 
statutes  in  the  several  States. 

§  919.  Eighthly.  The  Juroi^s  Connection  with  the  Prosecution 
or  Defence :  — 

General  Viewa  of  the  Doctrine. — Perhaps  it  may  not  be  easy 
to  say,  in  exact  language,  what  connection  with  the  prosecution 
or  defence  will  be  sufficient  to  disqualify  a  juror.  In  general, 
one  who  has  taken  an  active  part  in  the  measures  out  of  which 
the  crime  or  the  prosecution  has' grown,  is  not  a  competent 
juror  on  the  trial  of  the  cause.  Especially  is  this  so  if  he  is 
under  any  pecuniary  liability  in  regard  to  the  matter,  contin- 
gent upon  the  result.  In  a  case  of  doubt,  the  practitioner  may 
not  unprofitably  consult  the  adjudications  here  referred  to  in 
the  note.* 

§  920.  Ninthly.  Technical  Qualifications,  established  hy 
Statutes :  — 

Legislation  in  Aid  of  the  Unwritten  Law.  -^  It  is  proper,  and 

to  a  certain  extent  necessary,  for  legislation  to  work  in  connec* 
tion  with  judicial  decision,  for  the  purification  and  perfecting 
of  the  jury  system.  The  essential  rights  are  those  which  have 
been  pointed  out  in  the  foregoing  sections ;  but,  as  auxiliary 
to  the  doctrines  of  the  unwritten  law,  laid  down  in  those  sec- 
tions, and  confirmed  by  constitutional  guaranty,  there  is  some- 
times added  legislative  help  tending  to  the  same  end.^    Let  us, 

1  Atkins  V,  The  State,  16  Ark.  568;  2  Cal.  257;  Stalls  v.  The  State,  28 
People  V.  Stewart,  7  Cal.  140;  Com-  Ala.  25;  People  v.  Damon,  18  Wend, 
monwealth  v.  Webster,  5  Cush.  295.  851 ;  Williams  v.  The  State,  82  Missis. 

2  Martin  v.  The  State,  16  Ohio,  864;  889;  Fahnestock  v.  The  State,  28  Ind. 
Commonwealth  v.  Lesher,  17  S.  &  R.  281, 287 ;  The  State  v.  Ward,  89  Vt.  225. 
155;  White  v.  The  State,  16  Texas,  >  Reg.  v.  Swain,  2  Moodj  &  R.  112, 
206;  Hydev.  The  State,  16  Texas,  445;  2  Lewin,  116;  Commonwealth  v.  Ear 
Burrell  v.  The  State,  18  Texas,  718;  gan,  4  Gray,  18 ;  Fleming  v.  The  State, 
United  States  v.  Wilson,  Bald.  78;  Peo-  11  Ind.  284;  Pierson  v.  The  Stote,  11 
pie  V.  Wilson,  8  Parker  C.  C.  199 ;  Joy  Ind.  841 ;  The  State  v.  Wilson,  8  Iowa, 
V.  The  State,  14  Ind.  189;  The  State  407;  Commonwealth  ».  O'Neil,  6  Gray, 
V.  Jewell,  88  Maine,  588;  Driskill  v.  848;  People  v.  Reyes,  5  Cal.  847; 
The  State,  7  Ind.  388 ;  Williams  v.  The  Fletcher  v.  The  State,  6  Humph.  249. 
State,  8  Kelly,  458 ;  People  v.  Tanner,       ^  In  a  Mississippi  case,  Thacher,  J. 
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in  some  following  propositions,  look  at  some  things  of  this 

sort. 

§  921.  Tenthly.  Qaalificdtions  of  Freehold^  and  the  like :  — 
Freeholder — HonBeholder — Early  BngHith  Statutes — American. 

— There  is  perhaps  some  uncertainty  in  the  authorities,  whether 
it  is  necessary,  at  the  common  law,  for  a  juror  to  have  any,  or 
what,  freehold  interest  in  property  in  order  to  be  competent. 
Much  might  be  said  to  show,  that  no  such  qualification  as  being 
a  fireeholder  or  householder  is  known  under  the  ancient  com- 
mon law ;  though  there  are  English  statutes,  some  of  which 
are  early  enough  in  date  to  be  common  law  with  us,  making 
such  qualifications  necessary.^  We  might  doubt  whether  this 
part  of  the  English  law,  as*it  stood,  at  least  upon  the  statutes, 
when  this  country  was  settled,  is,  in  the  absence  of  specific 
authorities,  to  be  deemed  to  have  been  found  applicable  with 
us.    But,  however  this  may  be,  there  is  in  some  of  our  States 

said :  "  The  trial  by  jury  is  by  twelve  ants  from  haying  pat  upon  them  as  ju- 

firee  and  lawful  men,  who  are  not  of  kin  rors  men  who  have  prejudged  the  cause, 

to  either  party,  for  the  purpose  of  es-  or  haye  disqualified  themselves  by  prej- 

tablisliing  by  their  verdict  the  trutli  of  udice  or  passion  to  pass  upon  it  impar- 

the  matter  which  is  in  issue  between  tially.*  Suppose,  for  instance,  it  is  found 

the  parties.   It  is  called  a  trial  by  one's  difficult,  as  it  sometimes  is  in  cases  of 

peers ;  that  is,  by  men  who  have  that  great  notoriety  or  public  interest,  to 

concern  for  the  party  on  trial  which  obtain  impartial  jurors,  who  have  not 

naturally  flows  fW)m  a  parity  of  circum-  prejudged  the  case,  and  so  the  ends  of 

stances  common  to  him  and  his  judges,  justice  will  in  the  particular  instance 

The  jurors  should  be  as  impartial  and  be  promoted  by  changing  the  law  as  to 

independent  as  the  lot  of  humanity  will  the  qualifications  of  jurors ;  if  the  legis- 

admit,  and  be  allowed  to  judge  upon  lature  acts  upon  the  suggestions  of  the 

the  matter  submitted  to  them  freely  emergency,  and  makes  the  change,  the 

and  without  fear  or  favor.    Such  is  the  whole  mischief  intended  by  the  Consti- 

trial  by  jury,  guaranteed  by  the  Con-  tution  to  be  prevented  has  been  done 

Btitution,  and  originally  secured  by  the  in  the  hour  when  the  nation  or  State 

Bfagna  Charta  of  England.    Any  legis-  was  thus  weighed  and  found  wanting ; 

lation,  therefore,  which  merely  points  the  barriers  are  down,  and  there  is  no 

out  the  mode  of  arriving  at  this  object,  jury  trial,  in  its  true  sense,  afterward, 

but  does  not  rob  it  of  any  of  its  essen-  A  bad  precedent,  which  will  extend  its 

tial  ingredients,  cannot  be  considered  influence  down  through  all  time,  is  too 

an  infVingement  of  the  right."  Dowling  high  a  price  to  pay  for  a  particular  good 

V.  The  State,  5  8m.  &  M.  664, 685.  There  end.    It  is  better,  therefore,  that  both 

will  always  be  some  difl^rences  of  opin-  legislators  and  judges  should  accept  the 

ion  as  to  where  the  line  is  to  be  run  jury  law  as  it  has  been  handed  down  to 

between  what  is  protected  by  the  con-  us,  rather  than,  in  any  doubtful  case, 

stitutional  guaranty,  and  what  is  left  suffer  a  precedent  to  come  in  and  take 

open  to  legislative  discretion.    But  one  away  any  of  the  rights  of  defendants, 

proposition  seems  to  be  certain;  name-  ^  Rex  v.  Russel,  2-  Show.  810;    2 

ly,  that  the  Constitution  protects  defend-  Hawk.  P.  C.  o.  48,  §  12-24. 
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legislation  making  such  qualifications  requisite,^  and,  in  others, 
rendering  them  unnecessary.^  The  meaning  of  the  term 
^'  freeholder  "  is  plain ;  it  signifies  a  person  who  holds  a  free- 
hold estate.®  ^^  Householder "  is  a  word  of  not  so  exact  a 
meaning ;  but,  in  general  phrase,  it  signifies  one  who  occupies 
a  dwelling-house  as  head  of  the  family.^  Mere  occupiers  of 
sleeping  apartments,  though  by  yearly  letting,  are'  not  house- 
holders.^ 

§  922.  Eleventhly.  Non^endence  in  the  County :  — 

Q«neral  View.  —  This,  by  the  Statute  of  Westminster  2,  c.  31, 
was  made  an  excuse  from  serving,  of  which  the  juror  could 
avail  himself,  though  not  a  cause  of  challenge.^  But  in  some 
of  our  States  a  juror  may  be  challenged  for  this  cause ;  though 
it  is  probable  that  nowhere  can  advantage  be  taken  of  the 
objection  at  a  later  stage  of  the  proceeding.^ 

§  923.  Twelfthly.  Alienage :  — 

Cause  of  ChaUenge  only. —  That  the  juror  is  an  alien  is  a  good 
cause  of  challenge  at  the  common  law.  But  the  party,  to  avail 
himself  of  this  objection,  must  ordinarily,  perhaps  always,  take 
it  by  challenge,  and  not  at  a  later  stage  in  the  proceeding.^  It 
has  been  held,  for  example,  that  a  new  trial  will  not  be  granted 
for  this  cause,  even  though  the  fact  of  the  juror  being  an  alien 
was  unknown  until  after  the  verdict  was  rendered.  "  If  the 
objection,"  said  Ewing,  J.  "  goes  to  the  moral  capacity  or 
impartiality  of  the  juror,  or  to  any  matter  which  goes  to  impeach 
the  fairness  or  impartiality  of  the  verdict,  if  not  discovered 


1  Bradford  v.  The  State,  15  Ind.  847 
Bjrd  V.  The  State,  1  How.  Missis.  163 
The  State  v.  Bryant,  10  Yerg.  527 
Nelson  v.  The  State,  10  Humph.  518 
Dowdy  V.  Commonwealth,  9  Grat.  727 
Day  V.  Commonwealth,  8  Grat.  629 


And  see  the  cases  cited  in  a  preTioos 
note  to  this  section. 

«  2  Hawk.  P.  C.  c.  48,  §  26. 

''  Anonymous,  cited  1  Pick.  41 ;  The 
State  V.  Brown,  5  Eng.  78 ;  Anderson 
V.  The  Stote,  5  Pike,  444;  People  v. 


Kerby  v.  Commonwealth,  7  Leigh,  747 ;  Stonecifer,  6  Cal.  405 ;  Epps  v.  The 

Hendrick  v.  Commonwealth,  5  Leigh,  State,  19  Ga.  102. 

707 ;    Aaron  o.    The    State,  87  Ala.  ^  Rex  v,  Sutton,  8  B.  &  C.  417 ;  s.  o. 

106.  nom.  Rex  v.  Despard,  2  Man.  &  R.  406 ; 

3  Ladd  V.  Prentice,  14  Conn.  109.  Schumaker  v.  The  State,  5  Wis.  324; 
s  Tomlins   Law  Diet.  tit.  Freehold-  Hollingsworth  v.  Duane,  J.  B.  Wallace, 

ers.  147 ;  Judson  v.  Esla^a,  Minor,  2 ;  The 

4  Tomlins    Law   Diet,    and   Bony.  State  v.  Quarrel,  2  Bay,  150;  Seal  v. 
Law  Diet.  tit.  Householder.  The  State,  18  Sm.  &  M.  286;  People  v. 

6  Aaron  v.  The  State,  87  Ala.  106.  Chung  Lit,  17  Cal.  820. 
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until  after  verdict  it  would,  no  doubt,  be  as  good  a  ground  for 
a  new  trial  as  a  cause  of  challenge  before."  But  it  was  deemed 
that  this  was  not  such  an  objection.^ 

§924.  Thirteentlily.  Infamy:  — 

Cause  of  ChaUenge  —  How — ExcommnnioatloiL —  ^^  It  seems," 
sajs  Hawkins,  ^'  that  it  is  a  good  challenge  of  a  juror  that  he  is 
outlawed,  or  that  he  hath  been  adjudged  to  any  corporal  punish* 
ment  whereby  he  becomes  infamous,  or  that  he  hath  been 
convicted  of  treason,  or  felony,  or  perjury,  or  conspiracy,  or  of 
forgery  on  5  Eliz.  c.  14,  or  attainted  in  an  attaint  for  giving  a 
false  verdict.  And 'it  hath  been  holden,  that  such  exceptions 
are  not  salved  by  a  pardon.  And  it  was  anciently  holden,  that 
excommunication  was  also  a  good  challenge.  Yet  it  seems,  that 
none  of  the  above  cited  challenges  are  principal  ones,  but  only 
to  the  favor,  unless  the  record  of  the  outlawry,  judgment,  or 
conviction  be  produced,  if  it  be  a  record  of  another  court,  or  the 
term,  &c.,  be  shown,  if  it  be  a  record  of  the  same  court."  ^ 

§  925.  Fourteenthly.  Want  of  Menial  Capacity j  and  the 
like:  — 

Insanity  —  Drunkenness  —  (Dea&ess  —  Insuffioient  Health,  in 

the  Note).  —  This  is  matter  requiring  no  special  observation. 
An  insane  person  is  not  a  competent  juror ;  ^  and  it  is  the  same 
of  any  one  who  is  drunk.^  These  illustrations  will  serve  for 
all  the  rest.^ 

>  Pretbnry  v.  Commonwealth,  9  Da-  that  he  took  a  draught  of  ardent  ipuritt 

na,  208.    To  the  like  effect,  see  Hoi-  on  the  morning  the  yerdict  was  ren- 

lingsworth  v,  Duane,  supra;  The  State  dered ;  nor  on  the  ground  of  the  slight 

V.  Nolan,  18  La.  An.  276.  separation  of  the  jury,  which  became 

3  2  Hawk.  P.  C.  c.  48,  §  25.   And  see  necessary  when  the  physician  yisited 

Crim.  Law,  L  §  747.  the  juror,  when  we  think  it  is  shown 

'  The  State  v.  Scott,  1  Hawks,  24.  nothing  improper  took  place ;  but  upon 

«  Thomas  v.  The  State,  27  6a.  287.  the  ground  that  it  is  probable,  that, 

ft  The  court  may  excuse  a  juror  for  during  the  inrestigation  of  the  cause  in 

deafhess,  without  the  prisoner's  con-  court,  and  the  deliberations  of  the  jury 

sent.    Jesse  v.  The  State,  20  Ga.  166,  upon  their  verdict,  the  juror  in  question 

164.   In  one  case,  the  court  granted  the  was  not  in  a  state  of  mental  and  bodily 

prisoner  a  new  trial,  Reese,  J.  obsery-  health  enabling  him  to  perform  his  du- 

ing :  "  Upon  the  whole  case,  we  think  ties  intelligibly ;  and  that  this  fact  was 

the  prisoner  is  entitled  to  a  new  trial,  unknown  to  the  court,  to  the  counsel  on 

not  on  the  ground  that  the  juror  may  both  sides,  and  to  the  prisoner,  until 

have  been  under  the  influence  of  ardent  after  the  yerdict"    Hogshead  v.  The 

spirits,  as  stated  by  one  of  the  witnesses,  State,  6  Humph.  69,  60. 

when  be  first  entered  the  jury  box ;  or 
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§  926.  Fifteenthly.  Matters  of  Excuse  to  be  availed  of  only 
by  the  Jurors  personally ;  ^  — 

"What  are  such  —  Aged — Siok  —  Infirm  —  Non-residence  in 
Ck>nnty  —  Writ  of  Privilege  —  Officers  of  United  States,  &a  —  '^  I 

take  it  to  be  agreed,"  says  Hawkins,  ^^  that,  notwithstanding 
the  Statute  of  Westminster  2,  c.  38,  be  express,  ^  that  neither 
old  men  above  the  age  of  seventy  years,  nor  persons  perpeta- 
ally  sick,  nor  those  who  are  infirm  at  the  time  of  their  sum- 
mons, nor  those  who  do  not  reside  in  the  county,  shall  be 
put  in  juries,  or  in  the  lesser  assizes ' ;  and  that  therefore  such 
persons  may  sue  out  a  writ  of  privilege  for  their  discharge, 
grounded  on  this  statute ;  yet,  if  they  be  actually  returned  and 
appear,  they  can  neither  be  challenged  by  the  party,  nor  excuse 
themselves  from  not  serving,  if  there  be  not  enough  without 
them."  ^  So  it  is  held  in  Illinois,,  that  a  person  over  the  statu- 
tory period  of  sixty  yeai:s  of  age  is  competent  to  sit  as  a  juror 
if  he  consents ;  for  his  age  is  not  his  disqualification,  but  his 
exemption.^  Likewise,  in  Maine,  where  the  statute  exempts 
officers  of  the  United  States  from  jury  service,  they  are  still 
held  to  be  competent  to  serve  if  they  do  not  themselves  object; 
a  party  to  the  cause  cannot  complain.^  And  there  are,  besides 
statutory  excuses,  various  others  which  the  judge,  in  the  exer- 
cise of  a  sound  discretion,  will  accept  when  presented  by  the 
juror  applying  to  be  released  from  service.^  "Ifhe  principle  is, 
that  those  who  are  exempted  from  «$|rying.  6xi  juries  are  not 
thereby  disqualified  from  doing  so.^  Consequently  it  is  believed, 
that,  if  the  court  errs,  by  excusing  from  the  panel  persons 
summoned  on  it  who  are  not  lawfully  entitled  to  be  excused, 
this  is  an  error  of  which  a  pai*ticular  defendant  cannot  avail 
himself.7 

1  And  see  ante,  §  858.  767;    The  State  v.  Marshall,  8  Ala. 

a  2  Hawk.  P.  C.  c.  48,  §  26.  802. 

»  Davis  t;.  People,  19  HI.  74.    See  «  The  State  v,  Forshner,  48  N.  H.  89, 

Thomas  r.  The  State,  27  Ga.  287.  "^  People  ».  Lee,  17  Cal.  76 ;   The 

<  The  State  v.  Quimby,  61  Maine,  State  v.  Whitman,  14  Rich.  118;  ante, 

896.  §  858  and  note ;  The  State  v,  Kelly,  1 

»  Commonwealth  v.  Hajden,  4  Gray,  Nev.  224 ;  The  State  r.  Ward,  89  Vt, 

18;  Stewart  v.  The  State,  1  Ohio  State,  225.    According  to  an  Iowa  case,  the 

66 ;  The  State  v,  Craton,  6  Ire.  164 ;  court,  in  excusing  jurors  from  serving. 

The  State  v.  Ingraham,  Cheves,  78 ;  should  exercise  careAil  discretion ;  but, 

Montague  v.  Commonwealth,  10  Grat.  when  there  is  no  abuse  In  the  action  of 
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§  927.  Sizteenthly.  The  Jury  when  the  Defendant  is  a  For- 
eigner :  — 

Stat  28  Bdw.  3.  —  When  this  country  was  settled,  Stat  28 
Edw.  8,  c.  18y  §  2,  was  in  force  in  England.  It  provides,  "  that, 
in  all  manner  of  inquests  and  proofs  which  be  to  be  taken  or 
made  amongst  aliens  and  denizens,  be  they  merchants  or  other, 
as  well  before  the  mayor  of  the  staple  as  before  any  other  jus- 
tices or  ministers,  although  the  king  be  party,  the  one  half  of 
the  inquest  or  proof  shall  be  denizens,  and  the  other  half  of 
aliens,  if  so  many  aliens  and  foreigners  be  in  the  town  or  place 
where  such  inquest  or  proof  is  to  be  taken,  that  be  not  parties 
nor  with  the  parties  in  contracts,  pleas,  or  other  quarrels, 
whereof  such  inquests  or  proofs  ought  to  be  taken.  And  if 
there  be  not  so  many  aliens,  then  shall  there  be  put  in  such 
inquests  or  proofs,  as  many  aliens  as  shall  be  found  in  the 
same  towns  or  places,  which  be  not  thereto  parties,  nor  with 
the  parties,  as  afore  is  said,  and  the  remnant  of  denizens,  which 
be  good  men,  and  not  suspicious  to  the  one  party  nor  to  the 
other."! 

§928.  ContinQed  —  As  to  Treason.  —  The  above  statute  did 
not  apply  to  the  grand  jury,  but  only  to  the  petit  jury.  And 
as  to  trials  for  treason,  it  was  repealed  by  Stat.  1  &  2  Phil.  &  M. 
c.  10,  §  7,  which  provided,  "  that  all  trials  hereafter  to  be  had, 
awarded,  or  made  for  any  treason,  shall  be  had  and  used,  only 
according  to  the  due  order  and  course  of  the  common  laws  of 
this  realm,  and  not  otherwise."  ^ 

§  929.  Prooednre  under  the  Statute.  —  ^^  It  seems  to  be  settled," 

says  Hawkins,  ^^  that  no  alien,  whether  he  be  plaintiff  or  defend- 
ant, can  take  advantage  of  the  statute,  unless  he  pray  it  in  time ; 
and  that,  if  he  have  neglected  to  pray  it  before  the  return  of  a 
common  venire^  he  can  neither  except  to  such  venire,  nor  pray 

a  tales  or  other  process  de  medietate  lingiuB Some  of 

the  precedents  for  the  award  of  a  venire  of  a  jury  of  half  deni- 

the  court  below,  and  it  is  not  Buch  as  to  Forsyth  Hist.  Trial  by  Jury,  228.    By 

yiolate  the  essential  nature  and  security  Stat.  8  Hen.  6,  c.  29,  it  was  declared, 

of  the  jury  trial,  or  to  deprive  a  party  that  the  statute  which  required  a  free- 

of  substantial  rights,  the  higher  court  hold  qualification  in  the  juror  should 

will  not  review  it.    The  State  v.  Os-  not  apply  in  these  cases  of  foreigners, 
trander,  18  Iowa,  486.  ^  2  Hawk.  P.  C.  c.  48,  §  86,  87. 

1  As  to  the  history  of  this  matter,  see 
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zens  and  half  aliens,  in  pursuance  of  28  Edw.  8,  mention,  that 
the  aliens  shall  be  of  the  same  country  whereof  the  party  alleges 
himself;  and  others  direct  generally,  that  one  half  of  the  jury 
shall  be  aliens,  without  specifying  any  country  in  particular. 
And  this  form  seems  most  agreeable  to  the  statute,  which 
speaks  of  aliens  in  general ;  and  it  seems  to  be  confirmed  both 
by  late  practice,  and  the  greater  number  of  authorities."  ^ 

§  930.  How  in  United  States.  —  This  proTlsion  for  a  jury  de 
medietate  lingiusj  as  it  is  termed,  has  been  held  in  some  of  our 
States  to  have  been  accepted  as  a  part  of  our  unwritten  law ; 
and,  in  some  others,  legislation  has  reached  the  same  end.^ 
But  in  other  States  it  has  been  deemed  not  to  have  been  accepted 
from  the  mother  country ;  ^  while  the  current  of  legislation  has 
thus  far  been  against  the  adoption  of  its  provisions.  Gener- 
ally, with  us,  therefore,  aliens  are  tried  in  the  same  manner  as 
citizens. 

m.  The  Impanelling  of  the  Jury. 

§  931.  General  View. — The  proceedings  by  which  juries  are 
impanelled  are  too  variant  in  the  different  States  to  render  any 
full  discussion  of  them  advisable.  And  we  have  so  generally, 
in  this  country,  departed  from  the  common-law  methods  as  to 
leave  it  unnecessary,  in  a  work  like  this,  to  treat  of  them  at 
large.  Yet  there  are  some  leading  points  and  principles  which 
demand  explanation  here. 

§  932.  First.  The  Waiver  of  the  Right  to  object  to  the  Juror : — 
Meeting  Improper  Jnrom —  ChaUenge  —  Defect  unknown.  —  If 

parties  choose  to  have  their  cause  tried  by  prejudiced  or  other- 
wise incompetent  jurors,  who  are  tendered  to  them  according 
to  the  forms  of  law,  they  can  do  so ;  and,  if  they  know  of  the 
cause  of  challenge,  and  do  not  take  it  at  the  proper  time  while 
the  jury  is  being  impanelled,  they  cannot  avail  themselves  of 
the  defect  afterward.^     But  where  the  defect  was  unknown 

1  2  Hawk.  p.  0.  c.  48,  §  40,  42.  200.  And  lee  the  cases  cited  in  the  last 

2  Kespublica  v.  "Mesca,  1  Dall.  78 ;  note. 
Richards  v.  Commonwealth,  11  Leigh,  *  People  v.  Stonecifer,  6  Cal.  405 
690;    Brown    v.    Commoawealth,    11  Van  Blaicam  v.  People,  16  111.  864 
Leigh,  711;  People  V.  McLean,  2  Johns.  The  State  v.  Hascall,  6  N.  H.  352 
881.  Booby  c.  The  State,  4  Yerg.  Ill ;  Com 

s  The  State  v.  Antonioi  4  Hawks,    monwealth  v.  Norfolk,  5  Mass.  485 
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at  the  time,  the  courts  will  permit  the  party  injured  bj  it,  to 
tal^e  advantage  of  it  afterward,  in  some  circumstances,  and  to 
an  extent  which  no  general  statement  can  define.^ 
§  983.  Secondly.  The  Party  who  may  Challenge:  — 
Prisoner — Prosecutor.  —  It  is  a  general  principle,  that  the 

same  right  of  challenge  pertains  to  the  prisoner  and  to  the 
prosecutor  alike.  There  may,  indeed,  be  reasons  relating  to 
the  particular  case  or  defect,  why  the  one  party  rather  than  the 
other  should  take  the  objection.  For  example,  neither  would 
ordinarily  wish  to  interpose  where  the  defect  was  for  his  advan- 
tage, and  the  disadvantage  of  the  other  side.^ 

§  934.  Thirdly.  How  the  Defect^  in  a  Case  of  Challenge  for 
Cause^  is  to  be  shown :  — 

Questtons  to  the  Juror  —  Testimony  of  Third  Persons  —  Jurors 
to  declare  Disquallfioattons. —  The  most  natural  method  is  to 
require  the  witness  to  declare  the  matter,  under  oath,  on  the 
voir  dire?  But  witnesses  are  not  generally  required  to  answer 
questions  which  will  tend  to  their  disgrace;^  therefore,  in 
England,  the  inquiry  whether  the  juror  has  delivered  an  opinion 
adverse  to  the  prisoner,  cannot  be  put  to  the  juror  himself,  but 
it  must  be  shown  by  other  evidence.^  This  point  has  been 
held  the  same  way  in  some  of  our  States.^    But  generally  in 


Idsle  o.  The  State,  6  Misso.  426;  The  iflcation  at  the  time.  The  State  v. 
SUte  V,  Ward,  2  Hawks,  448;  Rice  v.  Qioome,  10  Iowa,  808. 
The  Stote,  16  Ind.  298.  >  United  States  v.  Burr,  Blur's  Trial, 
1  Commonwealth  v.  Wade,  17  Pick.  Coombs  ed.  188;  Romaine  v.  The 
896;  Ogle  v.  The  State,  88  Missis.  888;  State,  7  Ind.  68;  Jewell  v.  Common- 
Stoner  v.  The  State,  4  Misso.  868 ;  The  wealth,  10  Harris,  Pa.  94 ;  Montague  v. 
Stote  v.  Underwood,  6  Ire.  96 ;  The  Commonwealth,  10  Grat.  767. 
State  V.  Duncan,  6  Ire.  98;  Common-  >  Epps  v.  The  State,  19  Ga.  102; 
wealth  V.  Flanagan,  7  Watts  &  S.  416;  Commonwealth  v.  Knapp,  9  Pick.  496 ; 
The  State  v,  Hopkins,  1  Bajr,  872 ;  Rex  The  State  v.  Zellers,  2  Halst.  220 ;  Lith- 
V,  Hunt,  4  B.  &  Aid.  480 ;  The  State  v.  gow  v.  Commonwealth,  2  Va.  Cas.  297. 
Bunger,  14  La.  An.  461 ;  Cody  v.  The  ^  If  the  cause  of  challenge  to  a  juror 
State,  8  How.  Missis.  27 ;  'thompson  v.  tends  to  his  influny,  he  cannot  be  exam- 
Commonwealth,  8  Grat.  687 ;  Ward  v.  ined  on  oath  respecting  it.  The  chal- 
The  State,  1  Humph.  268 ;  The  State  lenge  must  be  supported  by  extrinsic 
V.  Morea,  2  Ala.  276;  Ripley  v.  Cool-  proof.  Hudson  v.  The  Stote,  1  Blackf. 
idge.  Minor,  11 ;  The  State  9.  Bumside,  817. 

87  Misso.  848.    By  accepting  a  jury,  «  Rex  v.  Edmonds,  4  B.  &  Aid.  471 ; 

the  defendant  waires  all  right  of  oIqcO'  Cook's  Case,  18  HoweU  St.  Tr.  811, 

tion  to  the  jurors  for  bias  or  prcgndioe,  887. 

bat  not  for  disqualification  to  act  as  ^  RespabUcao.Denme,4Yeates,267; 

jurors,  unless  he  knew  of  such  disquol-  The  State  v.  Baldwin,  1  Tread.  289, 
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this  country  this  class  of  questions  is  allowed  to  be  put,  by  the 
parties,  directly  to  the  jurors ;  and,  in  some  of  our  States,  this 
doctrine  is  also  aided  by  express  statutes.^  When  this  is  not 
done,  and  even  when  it  is,  the  court  will  sometimes,  in  aid  of 
the  general  object,  and  without  prejudice  to  other  methods,  call 
upon  the  jurors,  collectively  or  singly,  to  declare  if  they  know 
of  any  impediment  to  their  serving,  or  if  they  are  obnoxious  to 
a  particular  objection  which  may  have  been  suggested.'  The 
court  may  also  examine  the  jurors  on  oath  as  to  their  qualifi- 
cations.^ Other  points  will  be  obvious  to  gentlemen  who  are 
acquainted  with  the  general  rules  of  evidence,  and  the  proced- 
ure in  courts. 

§  985.  Fourthly.  Peremptory  Challenge :  — 

"Wliat  It  iB — By  whom  made. — The  right  of  peremptory 
challenge  is  a  matter  of  considerable  importance,  and  it  should 
be  carefully  examined.    It  is  the  right  to  have  a  juror  abso- 

8  Brey.  809 ;  The  State  v,  Sims,  2  Bai-  lute  waiyer  of  the  right  to  challenge,  if 

ley,  29 ;  The  State  v.  Crank,  2  Bailey,  good  cause  is  shown  afterward.    It  is 

66.  good  cause,  that  the  juror  grossly  mia- 

^  The  State  v,  Godlirey,  Brayt.  170 ;  behayed  himself  on  a  former  occasian. 

The  State  v.  Fox,  1   Dutcher,  666;  saying  he  had  tried  to  acquit  eyery 

Pierce  v.  The  State,  18  N.  H.  686 ;  Peo-  one  whom  the  judge  desired  to  conyict, 

pie  V.  Christie,  2  Parker  C.  C.  679 ;  and  would  as  lief  swear  on  a  spelling- 

The  State  v.  Schoeffler,  8  Wis.  828 ;  book  as  on  a  Bible,  because  he  was  a 

The  State  v.  Mullen,  14  La.  An.  670 ;  Tom  Paine  man.    McFadden  v.  Com- 

Boon  V.  The  State,  1  Kelly,  618 ;  Mer-  monwealth,  11  Harris,  Pa.  12.   And  see 

oer  v.  The  State,  17  Ga.  146 ;  Mitchell  Beauchamp  v.  The   State,  6  Biack£ 

V.  The  State,  22  Ga.  211 ;  Pmes  v.  The  299. 

State,  21  Ga.  227  ;  King  v.  The  State,  >  Cook's  Case,  supra;  Respublica  v. 
21  Ga.  220.  On  the  impanelling  of  a  Dennie,  supra;  Pierce  v.  The  State, 
jury,  it  is  irregular  for  counsel  to  put  supra;  McCarty  v.  The  State,  26  Mis- 
questions  to  the  jurors  called,  without  sis.  299 ;  The  State  v,  Marshall,  8  Ala. 
interposing  any  challenge ;  and  no  error  802 ;  United  States  v,  Blodgett,  86  Ga. 
can  be  assigned  to  the  action  of  the  886,  839.  Upon  the  impanelling  of  a 
court  in  allowing  jurors  thus  ques-  jury,  the  court  may  inquire  of  the  ju- 
tioned,  but  not  challenged,  to  be  sworn  rors  whether  they  entertain  any  opin- 
to  try  the  case.  Crippen  v.  People,  8  ions  which  will  preyent  them  fix>m  dia- 
Mich.  117.  In  California,  the  defend-  charging  their  duties ;  as,  for  example, 
ant  may  ask  the  jurors  if  they  haye  whether  any  of  them  haye  such  con- 
formed or  expressed  an  opinion,  before  scientious  scruples  concerning  the  right 
challenging  them  for  cause.  People  v.  of  the  goyemment  to  take  the  life  of  a 
Backus,  6  Cal.  276.  A  juror  cannot  be  man,  that  they  could  not,  whateyer  the 
challenged  for  cause  after  the  ceremony  eyidence,  render  a  yerdict  subjecting 
of  administering  the  oath  is  begun;  but  the  accused  to  the  penalty  of  death. 
he  may  at  any  time  preyiously.  The  The  State  v.  Howard,  17  N.  H.  171. 
mere  passing  of  a  juror  oyer  to  the  '  Montague  o.  CoDunonwealth,  10 
court  or  the  other  party,  is  not  an  abso-  Grat.  767. 
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lately  excluded  from  serving  in  the  cause,  at  the  mere  pleasure 
of  the  challenging  party ;  or,  as  Ghitty  expresses  it,  ^^  peremp- 
tory challenges  are  those  which  are  made  to  the  juror  without 
assigning  any  reason,  and  which  the  courts  are  compelled  to 
allow."  ^  This  challenge  may,  in  some  circumstances,  and  in 
some  of  our  States,  be  made  on  behalf  of  the  State,  as  well  as 
of  the  defendant ;  in  other  localities,  it  can  be  made  only  by 
the  defendant,  and  only  when  the  indictment  is  for  a  crime  of 
the  higher  grade. 

§  936.  Under  the  Andent  Common  Zaw — Stat  Bdw.  1. —  By 

the  ancient  common  law,  ^'  the  king  might  challenge  peremp- 
torily as  many  as  he  thought  fit,  of  any  jury  returned  to  try 
any  cause  in  which  he  was  a  party."  '  But  tiiis  was  changed, 
in  1305,  by  Stat.  33  Edw.  1,  stat.  4,  which  provided,  that,  in  all 
*^  inquests  to  be  taken  before  any  of  the  justices,  and  wherein 
our  lord  the  king  is  party, ....  notwithstanding  it  be  alleged, 
by  them  that  sue  for  the  king,  that  the  jurors  of  those  inquests, 
or  some  of  them,  be  not  indifierent  for  the  king,  yet  such 
inquests  shall  not  remain  untaken  for  that  cause ;  but,  if  they 
that  sue  for  the  king  will  challenge  any  of  those  jurors,  they 
shall  assign  of  their  challenge  a  cause  certain,  and  the  truth  of 
the  same  challenge  shall  be  inquired  of  according  to  the  custom 
of  the  court." 

§  937.  How  the  Statute  oonstnied.  —  In  construing  this 
statute,  however,  the  courts  leaned  to  the  side  of  the  Grown. 
For,  says  Hawkins,  ^^  if  the  king  challenge  a  juror  before  a 
panel  is  perused,  it  is  agreed  that  he  need  not  show  any  cause 
of  his  challenge  till  tbe  whole  panel  be  gone  through  and  it 
appear  that  there  will  not  be  a  full  jury  without  the  person  so 
•challenged.  And  if  the  defendant,  in  order  to  oblige  the  king 
to  show  cause,  presently  challenge  touts  paravaite,  yet  it  hath 
been  adjudged  that  the  defendant  shall  be  first  put  to  show  all 
his  causes  of  challenge,  before  the  king  need  to  show  any."^ 

§  938.  Paeaing  Jurors  at  Requeat  of  Proaeouting  Officer  —  The 
Praotioe  atated. —  The  course  of  things  is,  therefore,  in  England 
and  in  those  States  of  our  Union  in  which  the  English  practice 

1  1  Chit.  Crim.  Law,  684.  United  States  v.  Douglaat,  2  Blatch. 

s  2  Hawk.  P.  C.  c.  48,  §  2.    But  lee    207. 

s  2  &awk.  P.  C.  c.  48,  §  8. 
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preyails,  for  the  court,  on  the  application  of  the  counsel  for  the 
prosecution,  when  the  list  of  jurors  returned  is  being  called 
over,  and  the  prisoner  is  being  required  to  accept  or  challenge 
each  juror  as  he  appears  at  the  call  of  his  name,  to  direct  such 
jurors  to  stand  aside  as  are  objected  to  on  behalf  of  the  prose- 
cution. The  panel  is  thus  gone  through  with ;  and,  if  a  full 
jury  is  obtained  without  calling  upon  those  who  are  required 
to  stand  aside,  the  proceeding  is  tantamount  to  a  peremptory 
challenge  on  the  part  of  the  government.  But,  if  a  full  jury 
is  not  thus  obtained,  and  some  of  the  jurors  who  were  called 
did  not,  as  it  sometimes  happens,  answer  to  their  names,  then 
the  panel  is  called  over  a  second  time,  omitting  those  whose 
cases  have  been  finally  disposed  of,  yet  including  both  those 
who  did  not  answer  and  those  who  were  set  aside  at  the 
instance  of  the  prosecution ;  and,  on  this  second  call,  the  gov- 
ernment can  challenge  only  for  cause.^    And  if  the  State  chal- 

1  Beg.  V.  Geach,  9  Car.  &  P.  499 ;  answered.  The  counsel  for  the  Crown 
Rex  V.  Parry,  7  Car.  &  P.  886 ;  Gray's  prayed  that  he  might  again  stand  by ; 
Case,  T.  Raym.  478,  Skin.  81 ;  The  the  counsel  fbr  the  prisoner  objected. 
State  V.  Bone,  7  Jones,  N.  C.  121 ;  Unit-  Before  any  thing  was  done  on  liiis  re- 
ed States  V.  Douglass,  2  BUtch.  207 ;  quest  [**  before  any  judgment  was  given 
Warren  v.  Commonwealth,  1  Wright,  by  the  court."  Lord  Campbell,  C.  J. 
Fa.  46 ;  Commonwealth  v.  Addis,  1  p.  78],  the  absent  twelve  came  in  and 
Browne,  Pa.  285;  Jewell  v.  Common-  gave  their  yerdict  in  the  other  case, 
wealth,  10  Harris,  Pa.  94 ;  United  The  counsel  for  the  Crown  then  prayed 
States  V.Wilson,  Bald.  78.  A  late  Eng-  that  I.  be  again  directed  to  stand  by 
llsh  case  is  as  follows :  On  the  record  of  until  these  twelve  jurors  were  called, 
the  trial  of  an  indictment  for  a  capital  The  judge  so  directed,  and  from  these 
felony  at  the  assizes,  entries  were  made  a  complete  jury  was  made  up,  to  whom 
by  which  it  appeared  that  the  panel  of  the  prisoner  was  giren  in  charge.  Ver- 
jurors  returned  by  the  sheriff  was  read  diet,  guilty.  Sentence  of  death.  The 
oyer  in  order,  omitting  only  the  names  record,  being  thus  made  up,  was  re- 
of  twelye  jurors  who  it  was  known  were  moved  by  writ  of  error  into  the  Queen's 
then  in  the  custody  of  the  sheriff  delib-  Bench,  where  the  judgment  was  af-« 
crating  on  their  verdict  in  another  case,  firmed,  and  was  again  affirmed  in  the 
On  the  names  being  read,  several  were  Exchequer  Chamber.  Lord  Campbell 
challenged  peremptorily  for  the  prison-  said,  the  question  depended  "  upon  the 
er,  and  several  were,  on  the  prayer  of  right  construction  of  the  ancient  stat- 
the  counsel  for  the  Crown,  ordered  to  ute,  4  Stat.  88  Edw.  1,  entitled  '  An 
"  stand  by,"  the  counsel  for  the  prisoner  ordinance  for  inquests,'  which  was  re- 
insisting  that  they  should  be  sworn  un-  enacted  by  6  Geo.  4,  c  60,  §  29.  An 
less  the  Crown  forthwith  assigned  cause  abuse  had  arisen  in  the  administration 
for  its  challenge.  When  the  panel  had  of  justice,  by  the  Crown  assuming  an 
thus  been  read  through,  nine  jurors  unlimited  right  of  challenging  jurors 
had  been  elected.  The  name  of  L,  the  without  assigning  cause,  whereby  in- 
first  who  had  been  ordered  to  "  stand  quests  remained  "  untaken."  In  this 
by,"  was  called  a  second  time,  and  he  way  the  Crown  could,  in  an  arbitzaiy 
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lenges  for  cause  in  the  first  instance,  the  panel  may  still  be 
gone  through  with  before  the  question  is  tried ;  ^  so  that,  if 
the  jury  becomes  full  before  the  panel  is  exhausted,  all  neces- 
sity of  inquiry  into  the  causes  of  challenge  is  avoided.'  This 
practice  extends  to  all  criminal  cases,  including  misdemeanor 
as  well  as  treason  and  felony.^ 

§  989.  How  in  United  States  —  Whether  Stat  Bdw.  1  Is  Com- 
mon Law  with  no,  Ao.  —  The  reader  perceives,  that,  if  we  should 
reject  the  Statute  of  Edw.  1,  as  not  being  applicable  in  its 
provisions  to  this  country,  we  must  then  fall  back  upon  the 
earlier  common  law,  which  would  be  less  applicable.  The 
statute,  therefore,  with  its  constructions,  plainly  became  a  part 
of  our  common  law.^  But  by  force  of  particular  statutes,  or  of 
early  local  usage,  in  a  part  of  the  States,  this  practice  of  pass- 
ing jurors  is  in  such  States  disallowed.  Thus,  in  Georgia,  it  is 
not  authorized  since  the  adoption  of  the  penal  code.^ 

§  940.  Peremptory  ChaUenge  by  the  State,  mider  our  Statutes 
—  Constmotion  of  the  Statutes  —  ConstitutionaL  —  But,  in  com- 
pensation for  the  taking  away  of  this  right  to  have  the  jurors 
passed,  the  prosecuting  power  has,  in  some  of  the  States,  the 
right  given  it  by  statute  to  challenge  peremptorily  a  limited 
number  of  jurors,  where  the  same  right  is  allowed  to  the 
defendant.®     Such  a  statute  may  apply  as  well  to  prosecutions 

maimer,  on  eveiy  criminal  trial,  chai-  see  the  opinion  of  Cockbum,  C.  J. 

lenge  so  many  of  the  jurors  returned  on  p.  104. 

the  panel  by  the  sheriff,  that  twelve  did  l  The  State  v.  Craton,  6  Ire.  164 ; 

not  remain  to  make  a  juiy ;  and  the  trial  The  State  i;.  Stalmaker,  2  Brer.  1 ;  The 

might  he  indefinitely  postponed State  o.  Bairontme,  2  Nott  &  McC.  568. 

The  remedy  was  to  give  the  party  ac-  «  The    State    v,   Arthur,    2    Der. 

cuaed  a  right  to  be  tried  by  the  jurors  217. 

•ummoned  upon  his  arraignment,  if  *  Commonwealth  v.  Addis,  supra, 
after  the  limited  number  of  challenges  *  See  the  American  cases  cited  to  the 
to  which  he  was  entitled  without  cause  last  section ;  also,  Waterford  and  White- 
assigned,  there  remained  twelve  jurors  hall  Turnpike  o.  People,  9  Barb.  161, 
of  those  returned  upon  the  panel,  to  166. 

whose  qualification  and  unindifi^rency  *  Sealy  v.  The  State,  1  Kelly,  218 ; 

no  specific  olgection  to  be  proved  by  Reynolds  v.  The  State,  1  Kelly,  222; 

legal  evidence  could  be  made And  see  People  v.  Henries,  1  Parker 

Bnt  there  was  no  intention  of  taking  C.  C.  679. 

away  all  power  of  peremptory  challenge  ^  Fonts  v.  The  State,  8  Ohio  State, 

from  the  Crown,  while  that  power,  to  98;  Mallisonv.  The  State,  6  Misso.  899 

the  number  of  thu-ty-flve,  was  left  to  Wiley  v.  The  State,  4  Bkckf.  458 

the  prisoner."    Mansell  v,  Reg.  8  Ellis  Beauchamp  v.  The  State,  6  Blackf.  299 

&  B.  54,  70,  71.    To  the  like  effect,  Mahan  v.  The  State,  10  Ohio,  282 
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which  are  pending  at  the  time  of  its  enactment  as  to  those 
which  are  to  come  after.^  As  respects  trials  before  the  oourts 
of  the  United  States,  the  following  provision  was  made  by  the 
Act  of  March  8, 1865 :  '^  When  the  offence  charged  be  treasoa 
or  a  capital  offence,  the  defendant  shall  be  entitled  to  twenty 
and  the  United  States  to  five  peremptory  challenges.  On  a 
trial  for  any  other  offence  in  which  the  right  of  peremptory 
challenge  now  exists,  the  defendant  shall  be  entitled  to  ten  and 
the  United  States  to  two  peremptory  challenges.  All  challenges, 
whether  to  the  array  or  panel  or  individual  jurors  for  cause  or 
favor,  shall  be  tried  by  the  court  without  the  aid  of  triers."' 
And  this  kind  of  legislation,  whereby  the  government  obtains 
the  right  of  peremptory  challenge,  as  well  as  the  defendant,  has 
been  held,  in  the  State  courts,  to  be  constitutional.^ 

§  941.  Prisoner's  Right  of  Peremptoxy  CbaUenga  —  The  right 

of  the  prisoner  to  challenge  peremptorily  is  stated  by  Ohitty  as 
follows :  ^  *'  The  number,  which  in  all  cases  of  felony  the  pris- 
oner was  allowed  by  the  common  law  thus  peremptorily  to 
challenge,  amount  to  thirty-five,  or  one  under  the  number  of 

Schoeffler  v.  The  State,  8  Wig.  828;  a  restriction  on  the  legislatore  aa  to 

People  V.  CaniflT,  2  Parker  C.  C.  686.  the  manner  in  which  a  jury  of  twelre 

^  Walston  V.  Commonwealth,  16  B.  free  and  lawful  men,  of  the  body  of 

Monr.  16 ;  Lore  r.  The  State,  4  Ala.  the  county,  should  be  selected  for  the 

178.  trial  of  offences,  yet  it  does  not  i^pear 

^18  Stats,  at  Large,  p.  60,  c.  86,  §  2.  to  us  that  any  rights  of  the  accused 

3  Warren     v.     Commonwealth,     1  have  been  taken  away  or  impaired,  in 

Wright,    Pa.   46;    Hartzell   v.    Com-  a  practical  point  of  view,  by  the  pro- 

monwealth,  4  Wright,  Pa.  462 ;  Wals-  vision  of  the  Penal    Code    of  1888, 

ton  V.  Commonwealth,  16  B.  Monr.  16 ;  allowing  the  State  half  the  number  of 

<Cregier  v.  Bunton,  2  Strob.  487 ;  Wal-  peremptory  challenges  allowed  the  pris- 

ter  V.  People,  82  N.  Y.  147 ;  Jones  v.  oner."    p.  616.    See  ante,  $  920  and 

The  State,  1  Kelly,  610.    In  this  last  note.    It  is  not  probable  the  soundness 

cited   case,  Warner,   J.   said :    "  The  of  this  view  will  ever  be  doubted :  yet, 

trial  by  jury  contemplated  by  the  Con-  on  the  other  hand,  suppose  the  statutes 

stitution  is,  evidently,  a  trial  by  a  com-  should  take  away  all  peremptory  chal- 

mon-law  jury  of  '  twelve  Jree  and  lawful  lenges  from  the  prisoner,  and  pennit 

men '  of  .ike  body  qf  the  county.    But  it  is  them  to   the    State  to  an   uiilimited 

>said,  the  manner  of  selecting  the  twelve  extent ;   or  to  an  extent  very  great, 

free  and  biwful  men  has  been  altered  though  limited ;  or,  even,  where  they 

by  the  Penal  Code  of  1888,  and  there-  are  entirely  taken  away  from  the  pris- 

fore  the  right  of  trial  by  jury,  as  used  oner,  to  any  extent;  the  question  pre- 

in  this  State  at  the  time  of  the  adoption  sented  would  be  a  different  one.    I  do 

of  the  Constitution,  in  1799,  has  been  not  mean  to  intimate  how  it  should  be 

violated.    Although  we  are  not  of  the  decided, 
opinion   it   was    the  intention  of  the        *  1  Chit.  Crim.  Law,  684. 
iramers  of  the  Constitution  to  impose 
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three  full  juries.^  This  number  has,  however,  been  altered  by 
several  legislative  provisions.  Thus,  by  tiie  22  Hen.  8,  c.  14, 
§  7,  made  perpetual  by  the  82  Hen.  8,  c.  3,  no  person  arraigned 
for  petit  treason,  high  treason,  murder,  or  felony,  shall  be 
permitted  peremptorily  to  challenge  more  than  twenty  of  the 
jurors.  And  by  the  33  Hen.  8,  c.  23,  §  8,  the  same  restriction 
is  extended  to  cases  of  high  treason.  But  as  far  as  these  statutes 
respect  either  high  or  petit  treason,  it  is  agreed  that  they  were 
repealed  by  the  1  <fe  2  Piiil.  <&  M.  c.  10,  which,  by  enacting  that 
all  trials  for  treason  shall  be  carried  on  as  at  common  law,  has 
revived  the  original  number,  as  far  as  it  respects  those  offences ;  ^ 
so  that,  at  the  present  day,  in  cases  of  high  and  petit  treason, 
the  prisoner  has  thirty-five  peremptory  challenges ;  in  murders, 
and  all  other  felonies,  by  the  6  Geo.  4,  c.  50,  §  29,  twenty ;  ^ 
and,  in  misprision  of  treason,  the  point  seems  to  be  unsettled.^ 

§942.  Continued  —  When  aUowable.  —  ^^  The  right  of  per- 
emptorily challenging  is  admitted  only  in  favor  of  life ;  and, 
though  it  may  be  demanded  even  in  clergyable  felonies  [and  in 
all  felonies  though  the  punishment  is  not  death  ^],  it  can  never 
be  allowed  to  a  defendant  accused  of  a  mere  misdemeanor.^ 
£Yet,  according  to  Hawkins,  the  peremptory  challenge  is  also 
allowable  in  misprision  of  high  treason,^  which  is  a  misde- 
meanor.] Nor  can  they  be  allowed  in  any  case,  except  upon 
the  plea  of  not  guilty ;  for  no  peremptory  challenges  are  ever 
admitted  on  the  trial  of  collateral  issues."^ 

§943.  How  in  United  States.  —  In  the  United  States,  the 
uumbd^f  of  pereoiptory  challenges  allowable  to  the  defendant  is 
variously  regulated  by  statutes;   and  the  reader,  upon  this 

1  Co.  Lit.  166 ;  Bro.  Ab.  ChaUcnge,  Juries,  £,  10 ;   Williams  Just.  Juries, 

70,  74,  76,  217 ;  2  Hale  P.  C.  268 ;  2  V. ;  Dick.  Sess.  185. 

Hawk.  P.  C.  c.  48,  §  7;  Com.  Dig.  «  See  8  Inst.  27  a;  2  Hawk.  P.  C. 

Challenge,  C.  1 ;  Bac.  Ab.  E,  9 ;  4  Bl.  c.  48,  §  6;  Williams  Just.  Juries,  V. 

Com.  864 ;  2  Woodes.  498 ;  Burn  Just.  «  Gray  v.  Keg.  11  CI.  &  F.  427,  6 

Juries;  IV. ;  Williams  Just.  Juries,  V. ;  Irish  Law,  482 ;  Reg.  v.  Gray,  8  Crawf. 

Dick.  Sess.  186.  &  Dix  C.  C.  288. 

«  Co.  Lit.  166  ;  Bro.  Ab.  Challenge,  «  Co.  Lit.  166 ;  2  Harg.  St.  Tr.  808 ; 

217 ;  8  Inst.  227 ;  Foster.  106,  107 ;  2  4  Harg.   St.  Tr.  1 ;   4  Bl.  Com.  862, 

Hale  P.  C.  269;  2  Hawk.  P.  C.  c.  48,  note;  Bum  Just.  Jurors,  IV. 

S  8 ;  Bac.  Ab.  Juries,  E,  9 ;  Bum  Just.  ?  2  Hawk.  P.  C.  c.  48,  §  6. 

Jurors,  IV. ;  Williams  Just.  Juries,  V. ;  ^  Rex  v.  Raddifle,  1  W.  Bl.  8, 6 ;  Fos- 

Dick.  Sess.  186.  ter,  40,  42,  46 ;  1  WiU.  160 ;  2  Hale  P. 

>  Foster,  106,  107 ;  4  Bl.  Com.  864 ;  C.  267. 
2  Hawk.  P.  C.  c.  48,  §  8;  Bac.  Ab. 
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point,  should  consult  particularly  the  statutes  and  decisions  of 
his  own  State.^ 

§  944.  By  PriBoner  in  Person  — May  have  "Whole  Panel  called 

over. — The  peremptory  challenge  must  be  made  by  the  pris- 
oner himself  in  person,  and  it  will  not  be  allowed  through  his 
counsel.^  Moreover,  "  before  any  juryman  is  brought  to  the  * 
book,  the  prisoner  by  leave  of  the  court  may  have  the  whole 
panel  once  called  over  in  his  hearing,  that  he  may  take  notice 
who  do  and  who  do  not  appear,  in  order  the  better  to  enable 
him  to  take  his  challenges."  ^ 

§  945.  When  —  (Points  relating  to  the  Peremptory  Challenge, 

in  the  Note).  —  In  an  English  case  it  was  laid  down,  that  the 
challenge  of  a  juror,  either  by  the  Crown  or  by  the  prisoner, 
must  be  before  the  oath  is  commenced.  The  moment  the  oath 
has  begun  it  is  too  late.  The  oath  is  begun  by  the  juror  taking 
the  book,  having  been  directed  by  the  officer  of  the  court  to  do 
so ;  but,  if  the  juror  takes  the  book  without  authority,  neither 
party,  wishing  to  challenge,  is  to  be  prejudiced  thereby.*  This 
may  also  be  deemed,  in  substance,  the  American  doctrine.^ 

1  The  State  v.  Allen,  8  Rich.  448 ;  distinctiony  it  would  be  weU  should  be 
The  State  v.  Humphreys,  1  Tenn.  806 ;  more  strictly  attended  to  in  practice. 
Hay  den  v.  Commonwealth,  10  B.  Monr.  This  challenge  proceeds  upon  the  no- 
125 ;  Noles  v.  The  State,  24  Ala.  672 ;  tion,  that  the  prisoner  may,  upon  look- 
Waterford  and  Whitehall  Turnpike  v.  ing  at  the  juror,  be  unwilling  he  should 
People,  9  Barb.  161, 166;  The  State. v.  try  him.  When  he  has  announced  his 
Gainer,  2  Hay  w.  140 ;  Martin  v.  The  rejection,  I  do  not  see  how  he  can  re- 
State,  16  Ohio,  864 ;  Hooper  v.  The  voke  it,  otherwise  than  that  he  may  be 
State,  6  Yerg.  422 ;  Montee  v.  Com-  permitted,  when  his  rejection  was  the 
monwealth,  3  J.  J.  Mar.  182;  The  result  of  a  sudden  mistake,  to  take 
State  V.  Gayner,  Conference,  305 ;  him  as  one  of  his  jury ;  or,  when  the 
Schumaker  v.  The  State,  5  Wis.  324 ;  panel  being  exhausted,  he  elects  to  take 
The  State  v.  Cadwell,  1  Jones,  N.  C.  one  whom  he  had  previously  rejected." 
289.  As  to  trials  in  the  United  States  p.  855.  And  see  as  to  this  latter  point, 
courts,  see  ante,  §  801.  For  the  matter  Rex  v.  Parry,  7  Car.  &  P.  886.  And 
as  it  stood  before  the  statute,  see  Unit-  see  Steele  v.  Commonwealth,  8  Dana, 
ed    States   v.   Cottingham,  2  Blatch.  84. 

470 ;   United   States   v.   Shire,  Bald.  >  2  Hawk.  P.  C.  c.  48,  §  4. 

610 ;  United  States  v.  Magill,  1  Wash.  <  Reg.  t;.  Prost,  9  Car.  &  P.  129, 186. 

C.  C.  468 ;    United  States  v.  Johns,  See  ante,  §  15. 

1  Wash.  C.  C.  868.  ^  Tet  in  California,  for  instance,  "un- 

3  2  Hawk.  P.  C.  c.  48,  §  4.  In  The  der  the  provisions  of  the  841st  section 
State  V.  Price,  10  Rich.  851,  O'Neall,  J.  of  the  Crimmal  Practice  Act,  the  de- 
said  :  "  A  peremptory  challenge.  Haw-  fendant  may  peremptorily  challenge  a 
kins  tells  us,  must  be  *  taken  by  the  juror  at  any  time  after  his  appearance 
prisoner  himself,  even  in  such  cases  in  the  box  and  before  he  is  sworn  to 
wherein  he  may  have  counsel.'    This  try  the  case;    and,  even  after  he  is 
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But  as  there  are  many  points  which  may  depend  more  or  less 
on  local  usage,  it  is  thought  best  to  close  the  discussion  of  this 
matter  here,  and  refer  the  reader  to  a  digest  of  points^  appended 

sworn,  but  before  the  jury  is  com-  State,  9  Yerg.  184.  If  a  party  chal- 
pleted,  it  is  eivjoined  upon  the  court  lenges  a  juror  peremptorily,  wheq  he 
*to  permit  it  upon  good  cause  shown."  is  not  obliged  to  do.  so,  he  waives  his 
People  V.  Jenks,  24  Cal.  11, 18,  opinion  exception,  and  cannot  avail  himself  on 
by  Sanderson,  C.  J.  error  of  the  exception  thus  abandoned. 
^  If  the  court  erroneously  overrules  And  this,  although  he  may  exhaust  his 
the  prisoner's  challenge  to  a  juror  for  right  of  peremptory  challenges.  Stew- 
ikvor,  and  then  the  prisoner  peremp-  art  v.  The  State,  18  Ark.  720.  In  a 
torily  challenges  the  juror,  the  error  is  capital  trial,  the  prisoner  may  challenge 
not  cured  by  his  subsequent  exclusion,  a  juror  peremptorily,  after  he  has  made 
although  the  prisoner  had  not  exhaust-  such  answers  on  the  voir  dire  as  do  not 
ed  his  peremptory  challenges  even  authorize  a  challenge  for  cause.  Com- 
when  a  jury  was  finally  obtained,  mon wealth  v.  Knapp,  9  Pick.  496.  Or 
Lithgow  V.  Commonwealth,  2  Va.  Cas.  he  may  first  challenge  for  cause,  and  re- 
297.  Where  a  juror,  on  a  trial  for  serve  his  peremptory  challenge.  Hook- 
murder,  is  objected  to  ibr  cause,  and  er  v.  The  State,  4  Ohio,  848.  The  right 
the  objection  is  overruled,  to  which  tlie  to  challenge  a  juror  peremptorily,  re- 
prisoner  accepts,  and  afterward  chal-  mains  open  until  the  juror  is  sworn, 
lenges  the  juror  peremptorily,  he  is  en-  Munly  v.  The  State,  7  Blackf.  698 ; 
titled  to  the  benefit  of  the  exception.  Morris  v.  The  State,  7  Blackf.  607.  In 
Baxter  v.  People,  8  Gilman,  868.  The  a  trial  for  murder,  the  prisoner  may  be 
right  of  challenge  must  be  exercised,  required  to  make  his  peremptory  chal- 
if  at  all,  before  the  jurors  are  inter-  lenges  from  the  list  of  jurors,  without 
rogated  by  the  court  concerning  their  first  knowing  what  the  State  may  make, 
bias  and  opinions.  Commonwealth  v.  The  State  v.  Hays,  28  Misso.  287.  On 
Webster,  5  Cush.  296;  Commonwealth  a  trial  for  murder,  before  the  jury  were 
9.  Rogers,  7  Met  600.  When  a  juror  sworn,  but  after  the  panel  was  complete 
Is  challenged  for  cause,  the  challenge  is  and  accepted,  the  respondent  asked 
tried,  the  j  uror  found  indiflerent,  and  the  leave  to  challenge  a  j  uror  peremptorily, 
prisoner  excepts  to  a  ruling  of  the  court  he  not  having  challenged  the  number 
thereon,  if  afterward  he  challenges  the  allowed,  but  leave  was  reftised.  Held, 
juror  peremptorily,  he  thereby  waives  that  this  was  not  erroneous.  The  State 
his  exception.  Freeman  v.  People,  4  r.  Cameron,  2  Chand.  172.  After  eleven 
Denio,  9.  The  fkct  that  a  prisoner  did  of  the  jury,  in  a  capital  case,  had  been 
not  avail  himself,  as  he  might,  of  a  per-  sworn,  and  the  twelfth  selected,  the  de- 
emptory  challenge  to  exclude  a  juror  fisndant  ofiered  to  interpose  a  peremp- 
who  was  found  indifferent  upon  a  chal-  tory  challenge  to  one  of  the  eleven  with- 
lenge  for  cause,  does  not  prevent  him  out  naming  him,  or  stating  that  any  fact 
from  taking  advantage  of  an  error  com-  had  been  learned  since  he  was  sworn ; 
mitted  on  the  trial  of  the  challenge  for  the  offer  was  refused.  People  v.  Rod- 
cause,  though  it  appears  that  his  pei^  riguez,  10  Cal.  60.  After  the  jury  list 
emptory  challenges  were  not  exhausted  had  been  called  over  in  the  presence  of 
when  the  impanelling  of  the  jury  was  the  accused  and  his  counsel,  and  five 
completed.  He  is  entitled  to  have  his  jurors  had  been  sworn,  and  four  per- 
challenges  for  cause  determined  accord-  emptory  challenges  had  been  made  by 
ing  to  law,  and  to  make  or  withhold  his  the  prisoner,  his  counsel  moved  for  a 
peremptory  challenges  according  to  his  continuance,  on  the  ground  that  various 
pleasure.  People  v.  Bodine,  1  Denio,  jurors  in  the  list  were  not  in  attendance, 
281.  And  see  People  v,  Knickerbocker,  and  not  within  the  jurisdiction  of  the 
1  Parker  C.  C.  802 ;  McGowan  v.  The  court,  and  not  liable  to  jury  service,  and 
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hereto  in  a  note.  In  Die  examinYition  of  such  points  as  some 
of  those  which  are  here  discussed,  the  reader  will  find  it  helpfal 
to  consult  the  decisions  of  other  courts  than  his  own  ;  yet,  after 
all,  they  will  be  found  to  depend  so  much  on  local  usage  that 
he  pannot  safely  rely  upon  a  decision  pronounced  out  of  his 
own  State.  Other  of  these  points  depend  more  upon  principles 
of  general  law,  and  the  decision  in  one  State  will  be  pretty  sure 
to  control  the  question  in  another.  • 

lY.  Subsequent  Objections  to  Jurors  or  the  Panel. 

§  946.  When  take  Objection  —  RemoTing  Juror  from  Panel  — 

The  doctrines  of  this  sub-title  appear,  almost  in  full,  in  discus- 
sions which  have  gone  before,  not  only  in  the  present  volume,^ 
but  also  in  the  work  on  the  Criminal  Law.^  The  reader  will 
see,  on  looking  at  the  places  referred  to  in  the  notes,  that,  if 
a  party  declines  to  take  an  objection  while  the  jury  is  being 
impanelled  and  sworn  for  the  cause,  he  cannot  ordinarily  take 
it  afterward.^  So  if  a  juror  is  removed  from  the  panel  on  the 
erroneous  supposition  that  there  is  good  ground  of  challenge 
against  him,  the  defendant,  who  is  convicted,  cannot  have  a 
new  trial,  if  he  did  not  object  at  the  time.^ 

that  some  of  them  had  been  excused  the  court,  draw  one  Urom  the  names  of 

prerious  to  the  list  being  served  on  the  all  the  jurors  in  attendance,  which  one, 

prisoner.    But  it  was  held  that  the  ac-  having  answered,  shall  be  presented  to 

cused  must  be  considered  as  haying  the  accused,  and  so  on,  until  in  regular 

waived  any  objection  he  might  have  course  the  panel  may  be  exhausted,  or 

liad  to  the  panel,  and  that  it  was  too  a  jurj  be  formed,  does  not  riolate  anj 

lat«  to  move  for  a  continuance.    The  provision  of  the  Constitution,  or  any  act 

State  V.  Lindsey,  14  La.  An.  42.   Where  of  the  legislature.    The  State  v.  Boat- 

a  statute  gives  the  right  of  peremptory  wright,  10  Rich.  407.    No  juror,  who 

challenge  to  a  prisoner  put  on  trial  "  for  has  been  once  challenged,  can  be  again 

an  oifence  punishable  with  death,  or  im-  summoned  in  the  same  cause.    Gamer 

prisonment  in  a  state  prison  ten  years  r.  The  State,  5  Yerg.  160. 

or  any  longer  time,"  a  person  indicted  ^  Ante,  §  117  et  seq.,  898,  894,  898, 

for  burglary  in  the  second  degree,  which  982. 

is  punishable  "hj  imprisonment  in  a  >  Crim.  Law,  I.  §  840-850,  869,  875, 

state  prison  for  a  term  not  more  than  876. 

ten  years  nor  less  than  five  years/'  is  >  And  see  Billis  v.  The  State,  2  Mo- 
entitled  to  peremptory  challenges.  Dull  Cord,  12 ;  Costly  v.  The  State,  19  Ga. 
V.  People,  4  Denio,  91.  In  South  Caro-  614 ;  Commonwealth  v.  Jones,  1  Leigh, 
lina,  the  rule  of  court,  adopted  Novem-  598 ;  People  v.  Chung  Lit,  17  Cal.  820 ; 
ber,  1866,  directing  that,  where  the  People  v.  Cofffaian,  24  Cal.  280. 
right  of  peremptory  challenge  shall  be  *  Commonwealth  v.  Stowell,  9  Met 
claimed  and  allowed,  a  child  under  ten  572.  In  the  course  of  a  trial  fbr  mur- 
years  of  age  shall,  in  the  presence  of  der,  a  juror,  while  one  of  the  counsel 
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§947.  Gontinaed-— Challensliig,  &&,  after    Juror    sworn. — It 

has  been  held,  in  Virginia,  that,  after  a  juryman  has  been 
elected  and  sworn,  the  court  may,  if  it  please,  as  a  matter  of 
discretion,  permit  the  prisoner  to  challenge  him  for  cause,  and 
strike  him  from  the  panel.^  And  when  it  is  in  any  way  dis- 
covered, after  a  juror  is  sworn,  and  before  the  trial  commences, 
that  he  is  incompetent,  he  may  be  set  aside,  and  the  panel 
filled  up  in  th^  ordinary  course.' 

§  948.  Juror  taken  Siok  during  Trial  —  Supplying  Juror  —  Ten- 
nessee  Statute,  Sto, — Where,  during  the  trial,  a  juror  is  taken 
too  sick  to  proceed,  this  is  a  visitation  of  God  which  shows  the 
prisoner  never  to  have  been  in  jeopardy,  and  he  cannot  claim 
to  be  dischai^d  though  the  hearing  is  liere  broken  ofT.^  Still 
it  is  competent  for  the  court  to  add  to  the  eleven  another  jury- 
man returned  in  the  panel ;  but  the  prisoner  should  be  offered 
his  challenges  over  again  as  to  the  eleven,  the  eleven  should 
be  sworn  de  novo,  and  the  trial  begin  again.^  In  Tennessee, 
there  is  a  statute  which  ^^  provides,"  says  the  court,  "  that  if, 
during  tlie  progress  of  the  trial,  a  juror  or  jurors  should  become 
so  unwell  that  in  the  opinion  of  the  court  presiding  hd  or  they 
are  unable  to  serve,  such  may  be  permitted  to  withdraw,  and 
the  sheriff  shall  be  directed  to  suinmon  instanter  a  juror  or 

for  the  prisoner  was  addressing   the  examined  the  body  was  ascertained  to 

jury,  had  a  chill,  and  was  by  order  of  be  absent,  and  the  prisoner's  counsel 

the  court  placed  upon  a  pallet.   During  asked   that  the  jury  should  be  dis- 

a  part  of  the  time,  he  was  in  a  drowse,  charged.    Held,  that,  on  this  request, 

and  did  not  fully  comprehend  the  whole  the  judge  had  authority  to  order  it  to 

of  the  argument ;  though  he  had  under-  be  done.    Rex  v.  Stokes,  6  Car.  &  P. 

stood  the  whole  of  the  evidence,  and  all  161.    If  the  court  improperly  sets  aside 

that  had  been  said  by  counsel  pre-  a  competent  juror,  at  the  instance  of 

Tiously.    The  fiust  that  he  was  asleep  the  accused,  it  is  an  error  of  which  he 

was  known  to  the  prisoner  at  the  time,  cannot  be  heard  to  complain.    McAllis- 

but  the  attention  of  no  one  was  called  ter  v.  The  State,  17  Ala.  484.    See  also 

to  it    And  it  was  thereupon  held,  that  Spencer  v.  The  SUte,  16  Ga.  662. 

this  was  not  sufficient  cause  for  setting  ^  Tooel  v.  Commonwealth,  11  Leigh, 

aside  the  verdict  "  I  will  not  say,"  ob-  714.   See  McFadden  v.  Commonwealth, 

senred  Caton,  J.  "  that  a  case  of  this  11  Harris,  Pa.  12. 

nature  might  not  be  presented,  so  strong  '  People  v.  Damon,  18  Wend.  861; 

as  to  induce  the  court,  in  its  discretion,  McGuire  v.  The  State,  87  Missis.  869. 

to  set  aside  tlie  verdict  for  this  cause  '  Crim.  Law,  L  §  869. 

alone,  but  it  would  have  to  go  very  &r  *  Rex  v.  Edwards,  Russ.  &  Ry.  224, 

beyond  the  one  which  is  now  before  2  Leach,  4th  ed.  621,  note,  8  Camp.  207, 

us."    Baxter  o.  People,  8  Oilman,  868,  4  Taunt.  809 ;  Rex  o.  Scalbert,  2  Leach, 

879.    Li  a  case  of  manslaughter,  after  4th  ed.  620 ;  Reg.  v,  Beere,  2  Moody  & 

the  jury  were  charged,  the  surgeon  who  R.  472. 
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jurors  iu  his  or  their  place  or  places,  who  shall  by  the  direction 
of  the  court  be  sworn,  and  the  trial  proceed  de  i^ovoJ*'  Under 
this  statute  it  is  held,  that  the  jurors  not  discharged  remain  as 
selected  jurors;  but,  in  selecting  a  juror  from  those  newly 
summoned  to  fill  the  place  of  one  who  has  been  discharged, 
the  defendant  is  entitled  to  the  full  original  number  of  peremp- 
tory challenges.^  If,  while  the  jury  is  being  made  up,  but  before 
the  list  is  completed,  a  particular  juror  who  has  been  •selected 
and  sworn  is  excused  for  sickness,  the  case  stands  on  a  differ- 
ent ground ;  and  one  more  juror  is  simply  selected  in  the  usual 
course.* 

§949.  (General  ObserrationB. — In  writing  the  foregoing  sec- 
tions of  the  present  sub-title,  the  author  was  aware  that  he  was 
treading  to  the  yery  edge  of  disputed  ground ;  yet  it  is  belicTcd 
that  what  is  there  set  down  is,  though  not  supported  by  yery 
numerous  decisions,  substantially  approyed  law  in  nearly  all 
localities.  Yet  the  reader  who  is  looking  after  the  nice  dis- 
tinctions should  consult,  in  connection  with  these  sections,  the 
places,  in  the  preyious  discussions,  already  referred  to.^ 


CHAPTER  LXIII. 

INCIDENTS  ATTENDING  THE  TRIAL. 

960,951.  Introduction. 

962-959.  Arrangements  within  the  Coart  Room. 

960-9€i6.  Order  of  Proceedings  at  Trial. 

967-978.  Openings  of  Counsel. 

974, 975.  Summings  np  of  Counsel. 

976-982.  Charge  of  Judge  to  Jury. 

§  950.  General  ObsenratioiiB.  —  The  purpose  of  this  chapter  is 
to  call  attention  to  some  questions  of  mere  practice,  which, 
though  important  in  themselves,  may  not  be  settled  in  all  judi- 
cial localities  alike ;  and,  in  some,  may  be  to  some  extent  of 

1  Gamer   v.    The    State,    6   Yerg.       ^  Pannell  v.  The  State,  29  Ga.  681. 
160.  >  Ante,  §  946,  note. 
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the  shadowy  and  uncertain  sort.  It  is  hoped  that  this  discns- 
sion  will  be  of  use  to  the  courts  and  to  the  older  practitioners ; 
while  it  will  certainly  convey  to  the  younger  practitioners  hints 
and  information  of  real  consequence  to  them. 

§951.  How  the  Chapter  divided.  —  What  is  to  be  said  will 
be  divided  as  follows :  I.  The  Arrangements  within  the  Court 
Boom ;  11.  The  Order  of  the  Proceedings  connected  with  the 
Trial ;  in.  The  Openings  of  the  Respective  Counsel ;  IV.  The 
Summings  up  of  Counsel ;  Y.  The  Charge  of  the  Judge  to  the 
Jury. 

I.  The  Arrangement  within  the  Court  Boom. 

§  952.  General  View.  —  "  The  order  of  a  court  of  justice,"  it 
was  observed  in  a  Tennessee  case,  "  is  a  part  of  the  law  of  the 
land.  The  different  departments  of  a  court  are  the  bench,  the 
bar,  the  clerk's  box,  within,  and  behind  the  bar,  and  the  area 
of  the  court.  The  bench,  bar,  and  clerk's  box  are  intended  for 
the  officers  of  the  court.  Tliey  are  peculiarly  under  the  gov- 
ernment of  the  court.  Strictly  speaking,  no  person  has  a  right 
to  go  into  the  bar  but  attorneys.  The  people  have  a  right  to 
be  anywhere  in  the  court  house,  except  on  the  bench,  in  the 
bar,  or  clerk's  box,  so  long  as  they  demean  themselves  in  a 
peaceable  manner,  except  sauntering  or  standing  between  the 
bench  and  bar.  The  ordinary  clients  of  lawyers  sit  by  the  side 
of  their  counsel,  by  the  general  acquiescence  of  the  bar.  It  is 
however  to  be  understood,  that,  in  common  cases,  a  court 
would  not  at  all  times  indulge  a  querulous  disposition  in  any 
gentleman  of  the  bar ;  if  a  common  client  appeared  not  to  be 
in  the  way,  or  in  any  manner  disturbing  the  ordinary  business 
of  the  court.  In  criminal  cases,  the  prisoner  is  either  on  bail, 
or  in  custody  on  his  trial.  If  the  former,  hfs  proper  place  is 
just  within  the  bar,  near  his  counsel.  If  in  custody,  the  officers 
of  court  place  him  behind  the  bar,  within  sight  of  the  court, 
where  he  is  attended  by  the  court  and  its  officers."^  When  a 
court  room  is  fitted  up  for  the  trial  of  criminal  causes,  there  is 
generally,  at  the  place  thus  mentioned  for  prisoners  in  custody 
just  behind  the  bar,  a  separate  enclosure  for  their  reception^ 

^  White  and  Oyerton,  Juttioet,  in  The  State  v.  Underwood,  2  Tenn.  92. 
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and  it  is  called  the  dock.  A  prisoner  occupjring  this  position 
is,  in  legal  language,  more  frequently  spoken  of  as  being  ^^  at 
the  bar." 

§  958.  Position  for  the  PriBoner. — The  English  practice  re- 
quires, that,  in  all  cases  of  felony,  whatever  the  rank  of  the 
prisoners  may  be,  and  whether  they  have  been  on  bail  or  not, 
they  shall  take  their  positions  at  the  bar.  However  convenient 
it  may  be  for  counsel  to  have  ready  communication  with  them, 
in  order  to  manage  their  cases  properly,  the  indulgence  will  not 
be  granted,  either  as  a  favor  to  them  or  as  a  favor  to  counsel, 
to  sit  beside  their  counsel  during  the  trfal.  Of  course,  counsel 
are  permitted  to  pass  back  and  forth  and  freely  to  communicate 
with  them.^  And  even  the  rule  itself  has  been  suffered  to  bend 
to  the  force  of  circumstances ;  as,  where  the  prisoner  defended 
himself,  and  his  health  or  his  hearing  was  such  that  a  change  of 
position  was  essential  to  his  making  a  proper  defence.^  If  the 
trial  is  for  a  misdemeanor,  the  prisoner  may  be  permitted  to 
take  his  place  at  the  table  of  the  court  when  he  defends  him- 
self, or  beside  his  counsel  when  defended  by  counsel^  without 
reference  to  rank  or  tbe  question  of  previous  bail.  So  it  ap- 
pears, and  so  it  has  sometimes  been  done ;  ^  but  this  is  not  a 
right  of  the  prisoner,  and  it  has  been  denied  him.^ 

§  954.  Continued.  —  It  is  perceived  that,  after  all,  the  position 

^  Reg.  V.  Egan,  9  Car.  &  P.  485,  note ;  a  note,  "  appeared  to  conduct  his  own 
Reg.  V.  Saint  George,  9  Car.  &  P.  488 ;  case,  had  taken  his  seat  at  the  table  of 
Beg.  V.  Zulueta,  1  Car.  &  K.  225, 1  Cox  the  court,  with  the  counsel ;  but,  at  tlie 
C.  C.  20 ;  Reg.  v.  Douglas,  Car.  &  M.  sittuig  of  the  court,  Mr.  Justice  Park 
198.  In  the  last  cited  case,  the  court,  said :  '  Mr.  Carlile,  Uie  bar  have  a  right 
on  application  of  the  prisoner,  allowed  to  those  seats,  and  no  one  else  can  be 
tiiree  friends  to  stand  with  him  in  the  allowed  to  occupy  them :  you,  there- 
dock,  but  refused  to  permit  him  to  stand  fore,  must  not  conduct  your  case  in 
outside.  that  part  of  the  court.    In  strictness, 

^  Home  Tooke's  Case,  25  Howell  St.  a  defendant  who  is  on  bail,  and  comes 
Tr.  1,  6,  commented  upon  by  Maule,  J.  to  take  his  trial,  ought,  though  not  con- 
in  Reg.  V.  Zulueta,  supra,  at  p.  217,  Car.  victed,  to  stand  in  the  dock  where  the 
&  E. ;  Huggins's  Case,  17  Howell  St  prisoners  do ;  but  that  is  not  usually  in- 
Tr.  297,  811,  815 ;  Bambridge's  Case,  sisted  on,  and  there  is  no  wish  that  it 
17  Howell  St.  Tr.  888, 887.  See  1  Car.  should  be  so  in  the  present  case,  or  that 
&  E.  217,  note.  you  should  be  put  to  inconyenience; 

*  Reg.  V.  Vincent,  9  Car.  &  P.  468,  and  Mr.  Clark  (the  clerk  of  arraigns) 
note ;  Reg.  v.  Lovett,  9  Car.  &  P.  462 ;  has  been  kind  enough  to  say  that  he 
Reg.  V.  Saint  George,  supra.  will  allow  you  a  part  of  his  place.'  The 

*  In  the  case  of  Rex  v,  Carlile,  6  Car.  defendant  left  tbe  table,  and  took  his 
&  P.  686,  which  was  for  a  misdemeanor,  seat  at  the  right  hand  of  Mr.  Clark,  and 
"  Mr.  Carlile,  who,"  says  the  reporter  in  there  conducted  the  whole  of  his  case." 
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of  the  prisoner  during  the  trial  is  a  thing  quite  witnin  the  dis- 
cretion of  the  presiding  judge.  What  the  custom  may  be  in 
the  States  of  our  Union  generally,  it  is  not  in  the  power  of  an 
author  to  set  down  with  certainty  ;  but  probably  it  is,  in  most  of 
them,  the  same  as,  according  to  the  section  before  the  last,  it 
is  in  Tennessee.  The  strict  English  rule  is  believed  not  to  be 
of  force  in  our  American  tribunals.^  And  the  author  submits 
that  it  should  not  be.  In  the  nature  of  things,  there  can  be 
no  unbending  rule  which  will  not  work  injustice.  At  the  trial 
of  a  prisoner,  he  should  be  as  free  from  restraint,  and  from 
every  mark  of  degradation,  and  should  have  as  free  access  to 
his  counsel  —  or,  if  he  manages  his  own  cause,  be  permitted  to 
occupy  a  position  as  convenient  for  the  purpose  —  as  may  be 
consistent  with  his  safe  custody,  when  he  is  in  custody,  and 
the  orderly  administration  of  justice  when  he  is  not. 

§  955.  Not  BffanaolecL  —  Long  ago  in  England  '^  it  was  re- 
solved, that,  when  prisoners  come  to  the  bar  to  be  tried,  their 
irons  ought  to  be  taken  off,  so  that  they  be  not  in  any  torture 
while  they  make  their  defence,  be  their  crime  never  so  great."  ' 
We  have  seen  ^  how  the  rule  is  in  respect  of  the  arraignment ; 
and,  if  the  chains  may  in  some  cases  be  left  on  then,  it  is 
not  so  at  the  time  of  the  trial;  for  then,  as  it  has  been  other- 
wise expressed,  the  prisoner  ^'  should  be  so  far  free  that  he 
should  have  the  use  of  his  reason,  and  all  advantages,  to  clear 
his  innocence."  * 

§  956.  Sit  or  stand  —  Pen  and  Paper.  —  ^'  And  in  pursuance 

of  the  same  spirit  of  indulgence,"  adds  Chitty,^  ^!  the  court 
will  allow  him  to  sit  if  he  seems  incapable  of  bearing  the  fatigue, 
or  the  trial  be  considerably  protracted;^  and  he  is  entitled 
to  the  use  of  pen,  ink,  and  paper  during  his  trial."  ^  It  is  the 
general  rule,  in  England,  that  the  prisoner  stands  during  his 
trial.  This  rule  is  not  observed  in  all  our  States ;  and,  in 
reason,  since  it  adds  to  the  discomfort  of  prisoners  during  the 
most  anxious  moments  of  their  lives,  it  is  everywhere  better 
broken  than  kept. 

1  United  States  v,  Gibert,  2  Sumner,  94,  100;  Bex  v.  Waite,  1  lieach,  4th 

19,  91.  ed.  28,  86. 
3  High  Treason  Case,  J.  Kel.  7, 10.  ^  1  Chit.  Crim.  Law,  681. 

»  Ante,  §  781.  •  6  T.  R.  581. 

*  Layer's  Case,  16  Howell  St.  Tr.       7  4  Harg.  St.  Tr.  704. 
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§  957.  Open  Court  —  It  is  the  immemorial  usage  of  the  com- 
mon law,  not  only  in  England,  but  in  every  part  of  this  country 
since  its  earliest  settlements,  to  try  all  prisoners  in  open  court, 
to  which  spectators  are  admitted.  We  have  seen  ^  what  are 
some  English  views  respecting  proceedings  before  justices  of 
the  peace ;  but,  whether  those  views  may  be  deemed  to  be  law 
in  this  country  or  not,  they  certainly  do  not  apply  to  jury  trials 
before  the  higher  courts.  The  Constitution  of  the  United  States 
provides,  that  the  trial,  when  the  offence  is  against  the  general 
government,  shall  be  ^'  public  "  ;  ^  and  th^re  i^  a  like  provision 
in  the  constitutions  of  many  of  the  States,  as  to  crimes  against 
the  State.^  And  by  many  legal  persons  it  is  considered,  per- 
haps justly,  that  a  secret  trial,  though  by  jury,  is  not  a  jury 
trial  within  the  meaning  of  any  of  our  constitutional  provisions 
guaranteeing  trial  by  jury. 

§  958.  Continaed.  —  The  importance  of  making  the  trial 
public  is,  under  some  circumstances,  very  great,  as  securing 
fair  dealing  to  prisoners  who  may  be  unjustly  pursued.  And 
though,  in  other  circumstances,  it  is  of  no  consequence,  there 
is  no  way  by  which  practical  security  can  be  obtained,  except 
by  enforcing  the  rule  strictly.  Yet  our  public  trials  are  some- 
times corrupting  to  the  public  morals,  especially  by  reason  of 
the  publicity  which  the  newspapers  are  permitted  to  give  of 
what  should  never  be  uttered  except  by  command  of  justice. 
It  cannot  be  doubted  that  the  courts  ought  to  put  some  re- 
straint upon  these  abuses ;  at  least,  to  forbid  the  publication  of 
minute  details  of  filthy  evidence.^ 

§  959.  Continued. —  And  Cooley,  in  his  work  on  ^^  Constitu- 
tional Limitations,"  further  observes :  '^  It  is  required  that  the 
trial  be  pvhlic.  By  this  is  not  meant  that  every  person  who 
sees  fit  shall  in  all  cases  be  permitted  to  attend  criminal  trials ; 
because  there  are  many  cases  where,  from  the  character  of  the 
charge,  and  the  nature  of  the  evidence  by  which  it  is  to  be  sup- 
ported, the  motives  to  attend  the  trial  on  the  part  of  portions 
of  the  community  would  be  of  the  worst  character,  and  where 
a  regard  to  public  morals  and  public  decency  would  require 


1  Ante,  §  726,  891. 

'  Const.  U.  S.  omendm.  art.  6. 

'  Ante,  §  76,  892,  note. 

588 


^  As  to  the  power  and  metboda,  lee 
Crim.  Law,  II.  §  245,  246. 


I 


CHAP.  LXIII.]  INCIDENTS  ATTENDING  TRIAL.  §  960 

that  at  least  the  young  be  excluded  from  hearing  and  witness- 
ing the  evidence  of  human  depravity  which  the  trial  must 
necessarily  bring  to*light.  The  requirement  of  a  public  trial 
is  for  the  benefit  of  the  accused  ;  that  the  public  may  see  he  is 
fairly  dealt  with  and  not  unjustly  condemned,  and  that  the 
presence  of  interested  spectators  may  keep  his  triers  keenly 
alive  to  a  sense  of  their  responsibility  and  to  the  importance  of 
their  functions ;  and  the  requirement  is  fairly  met,  if,  without 
partiality  or  favoritism,  a  reasonable  proportion  of  the  public 
is  suffered  to  attend,  notwithstanding  that  those  persons  whose 
presence  could  be  of  no  service  to  the  accused,  and  who  would 
only  be  drawn  thither  by  a  prurient  curiosity,  are  excluded  alto- 
gether." ^  Indeed,  it  may  be  added,  that,  where  the  population 
is  dense,  and  a  trial  awakens  great  public  interest,  it  is  rare,  if 
ever,  that  all  who  would  like  to  attend  can  find  space  in  the 
court  room ;  and,  if  a  part  of  the  public  can  be  excluded 
because  there  is  no  accommodation  provided  for  them,  surely  a 
part  may  equally  well  be  excluded  because  their  presence  will 
tend  to  the  corruption  of  public  morals. 

II.  The  Order  of  the  Proceedings  connected  with  the  Trial. 

§  960.  The  Steps  preoedinc;  the  Opening  to  the  Jnxy  —  (Mean- 
ing of  the  Verb  to  Impanel,  in  the  Note).  —  The  arraignment 
has  already  been  descHbed.'  In  point  of  law,  there  is  no  objec- 
tion to  proceeding  immediately  to  the  trial  on  the  prisoner's 
pleading  not  guilty.  But  in  modem  practice  this  is  seldom 
done.  In  general,  the  grand  jury  investigate  all  the  cases  to 
be  brought  before  them  for  the  term,  —  or,  if  not  all,  a  consid- 
erable part  of  them,  —  then  go  before  the  court  with  their 
indictments,  and  then  the  prisoners  are  brought  into  court  in  a 
body  and  set  in  the  dock,  and  then  they  are  arraigned.  When 
the  time  for  trial  arrives,  the  prisoner  is  brought  into  court  by 
the  jailer,  or,  if  he  is  on  bail,  he  comes  in  voluntarily.  The 
language  employed  by  the  officers  of  the  court  in  doing  what  is 
preliminary  to  the  trial  varies  in  some  degree  in  the  different 
States  ;  and,  in  the  English  books,  we  do  not  find  it  uniformly 
set  down  verbatim  alike.  In  substance,  the  forms  appearing  in 
the  reports  of  the  different  English  trials,  and  in  the  other 

^  Cooley  Conit.  Lim.  812.  >  Ante,  §  728  et  seq. 

589 


§  960  TRIAL  BT  JUBT.  [BOOK  YIH, 

English  books,  are  identical,  but  not  in  exact  word ;  and  the 
American  forms  are  copied  after  the  English.  Says  Dearsly : 
^^  The  sheriff  having  returned  into  court  the  panel  of  the  jury, 
and  the  time  for  trial  having  arrived,  the  clerk  addresses  them 
as  follows :  ^  You  good  men  that  are  impanelled  ^  to  try  the 
issue  joined  between  our  sovereign  lady  the  queen  and  the 
prisoner  at  the  bar,  answer  to  your  names.'  When  this  is 
done,  and  a  full  jury  appears,  the  clerk  addresses  the  prisoner 
thus:  ^  These  good  men  that  you  shall  now  hear  called  are 
those  which  are  to  pass  between  our  sovereign  lady  the  queen 
and  you ;  if,  therefore,  you  will  challenge  them,  or  any  of 
them,  you  must  do  so  as  they  come  to  the  book  to  be  sworui 
before  they  are  sworn,  and  you  shall  be  heard.' "  ^  The  impan- 
elling^ or  organizing  of  the  jury  now  proceeds ;  and,  when  the 
jurors  are  all ''  sworn  and  assembled  in  their  box,  the  clerk  of 
arraigns  addresses  them  thus :  ^  Look  upon  the  prisoner,  you 
that  are  sworn,  and  hearken  to  the  evidence.'  He  then  proceeds 
to  read  an  abstract  of  the  indictment  in  the  following  form :  A« 
B.  stands  indicted  by  the  name  of  A.  B.,  &c.  (here  reading  the 
indictment,  or,  rather,  the  material  part  of  it),  after  which  he 
adds :  ^  Upon  this  arraignment  he  has  pleaded  not  guilty,  and 
for  his  trial  hath  put  himself  upon  the  country,  which  country 

^  See  the  note  next  but  one.  ment  schedule,   hy   the    sheriff,    the 

>  Dears.  Crim.  Process,  45.  names  of  a  jury."  Tomlins  Law  Diet. 

s  The    verb    to    impand   does    not  Impanel.    Tet  I  think  it  is  in  England 

mean  in  all  localities  exactly  the  same  sometimes  used  in  something  like  what 

thing.    Thus,  in  Massachusetts,  in  the  I  have  here  set  down  as  the  American 

case  of  Commonwealth  v.  Sholes,  not  sense.    See,   for    example,   the   ibrm 

yet  reported,  it  was  held,  I  am  informed  given  ante,  §  822.    The  methods  for 

by  Mr.  Heard  who  was  counsel  for  selecting  and  bringing  together  men  to 

the  prisoner,  that  a  jury  is  not  impan-  constitute  a  jury  differ ;  but,  in  those 

elled  till  sworn  and  ready  to  try  the  States  in  which  the  selection  is  nuule, 

issue.    And  in  Iowa,  when  the  word  not  by  the  sheriff,  but  by  some  other 

is  used  with  reference  to  the  organizing  designated  authority,  and  the  sheriff  or 

of  a  jury,  it  denotes  its  final  formation  his  deputy  merely  serves  the  summons 

by  the  court.  It  is  the  act  which  ascer-  upon  the  selected  jurors  to  appear,  and 

tains  who  are  to  be  sworn  in  the  par-  their  business  is  to  attend  through  a 

ticular  cause,  —  the  last  act  preceding  term,  and  to  serve  as  required  in  par- 

the  swearing.    The  State  v,  Ostrander,  ticular  causes,  clearly  the  verb  to  ur- 

18  Iowa,  485,  446.    I  think  this  may  pand  could  have  no  meaning  in  its 

be  deemed  the  general  American  use  English  sense.    And,  even  where  tliere 

of  the  word ;  but  perhaps  it  is  not  uni-  is  scope  for  the  English  meaning,  I 

versal.    Wilson  v.  The  State,  81  Ala.  think  it  is  sometimes  employed.in  tiie 

371.    In  England,  the  word  **  signifies  other,  or  American,  sense  also, 
the  writing  and  entering  into  a  parch- 
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yoa  are  ;  so  that  your  charge  is  to  inquire  whether  he  be  guilty 
of  the  felouy  whereof  he  stands  indicted,  or  not  guilty.' "  ^ 

§  961.  Contiiined.^— If  the  reader  will  take  down  any  of  the 
older  volumes  of  the  State  Trials,  and  compare  this  form  with 
the  cumbrous  proceedings  which  are  there  sometimes  set  out, 
he  will  see  that  the  abridgment  is  very  considerable.  He  will 
also  find  in  the  books  more  or  less  concerning  the  distinction, 
in  these  preliminary  proceedings,  between  felony  and  misde- 
meanor. But  the  result  of  it  all  is,  that  the  law  has  not  pro- 
Tided  any  exact  words  in  which  these  proceedings  must  be 
conducted,  to  be  valid.  In  our  older  States,  and  in  particular 
courts  within  those  States,  custom  has  worn  a  smooth  and  uni- 
form channel  through  which  these  formalities  flow ;  and  it  is 
interesting  to  listen  to  the  old  clerks  and  criers  while  they  glide 
through  them,  every  inflection  of  voice  worn  off  to  one  uniform 
cadence,  —  a  rivulet  of  legal  justice  which  remains  now  what  it 
was  within  the  earliest  recollections  of  the  ^^  oldest  inhabitant." 

§  962.  Order  of  the  several  Addressee   to   tbe  Juxj?  —  The 

counsel  for  the  prosecution  now  open  the  case  to  the  jury. 
Next,  the  testimony  for  the  government  is  introduced. 
^^  When,"  says  Chitty,^  ^^  the  case  and  evidence  for  the  prose- 
cution is  concluded,  the  judge  calls  on  the  defendant  for  his 
defence,  usually  saying,  ^  Well,  prisoner,  what  have  you  to 
offer  in  your  defence  ? '  The  prisoner  is  then,  and  before  the 
examination  of  his  own  witnesses,  entitled  to  address  the  jury, 
whose  duty,  as  well  as  that  of  the  court,  it  is,  to  attend  with 
patience  to  what  he  may  think  fit  to  offer."  If  the  prisoner  is 
defended  by  counsel,  this  address  is,  in  practice,  made  by  coun- 
sel. There  are  English  cases  in  which,  under  special  circum- 
stances, the  prisoner  has  been  permitted  to  make  a  statement 
to  the  jury  introductory  to  the  address  of  counsel.^  But  the 
general  rule  is  otherwise ;  and  is,  in  the  language  of  Patteson, 
J.  ^^  that  a  prisoner  defended  by  counsel  should  be  entirely  in 
the  hands  of  his  counsel ;  and  that  rule  should  not  be  infringed 
on  except  in  very  special  cases  indeed.  If  the  prisoner  were 
allowed  to  make  a  statement,  and  stated  as  a  fact  any  thing 

1  Dean.  Crim.  Process,  49.  «  Reg.  v.  Maliogs,  8  Car.  &  P.  212 ; 

s  See  post,  §  964.  Reg.  v.  WaUding,  8  Car.  &  P.  248. 

•  1  Chit.  Crim.  Law,  628. 
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which  could  not  be  proved  by  evidence,  the  jury  should  dismisB 
that  statement  from  their  minds ;  but,  if  what  the  prisoner 
states  is  merely  a  comment  on  what  is  already  in  evidence,  his 
counsel  can  do  that  much  better  than  he  can."  ^ 

§  963.  Continiied.  —  So  far  the  practice  is  substantially  alike 
in  all  localities,  and  is  uniform  in  all  classes  of  criminal  cases. 
In  England,  when  the  prosecution  is  conducted,  as  most  crim- 
inal prosecutions  are,  by  a  private  person,  if  the  counsel  for  the 
prisoner  in  his  address  opens  no  new  facts,  ahd  calls  no  wit- 
nesses, the  counsel  for  the  prosecutor  has  no  right  to  reply ; 
and  the  next  address  to  the  jury  is  the  summing  up  by  the 
judge.^  But  if  the  defendant's  counsel  opens  new  matter,  even 
though  he  does  not  attempt  to  prove  it;^  and,  a  fortiori^  if 
he  calls  witnesses ;  this  gives  to  the  counsel  for  the  prosecu- 
tion the  right  to  reply,  as  well  as,  under  the  proper  circum- 
stances, to  introduce  rebutting  testimony.  As  a  qualification 
of  this  doctrine,  however,  "  if,"  observes  Chitty,  "  the  defend- 
ant produce  evidence  merely  collateral  to  the  subject-matter  of 
the  indictment,  —  as,  to  establish  the  incompetency  or  affect 
the  credibility  of  the  prosecutor's  witness,  or  merely  as  to  the 
good  character  of  the  defendant,  —  this  will  not  entitle  the 
prosecutor's  counsel  to  the  general  reply."  *  But  this  writer  is 
here  speaking  of  misdemeanor ;  and,  since  a  statute  has  given 
to  prisoners  the  right  to  make  general  defence  by  counsel,  it 
has  been  held,  that,  in  strict  law,  if  the  defendant  introduces 
witnesses  merely  to  character,  the  prosecutor's  counsel  may 
thereupon  reply ;  but  the  introduction  of  such  a  practice  has 
been  discouraged  by  the  courts,  and  the  admitted  right  is  sel- 
dom or  never  claimed.^ 

§  964.  Continued.  —  Now,  it  should  be  borne  in  mind,  that 
these  are  the  rules  which  apply  when  the  proceeding  is  instituted 
and  carried  on  by  a  private  prosecutor.  If  the  Attorney-Greneral 
or  Solicitor-General  is  present  to  represent  the  Crown,  and  he 
states  that  he  appears  and  prosecutes  in  his  official  capacity, 
he  is  entitled  to  reply,  whether  the  defendant  produces  testi- 

1  Heg.  V.  Hider,  8  Car.  &  P.  589.  been  ft^quently  ruled  otherwise  at  nisi 

2  1  Chit.  Crim.  Law,  627.  priua.**    Archb.  Grim.  Law  Pro.  170. 
»  Reg.  V.  Butcher,  2  Moody  &  R.        <  1  Chit.  Crim.  Law,  628. 

228 ;  Reg.  v.  Rignold,  4  D.  &  R.  70,        *  Rex  i^.  Stannard,  7  Car.  &  P.  678; 
D.  &  R.  N.  P.  59.    ''  But  this  has  since    Patteson's  Case,  2  Lewin,  262. 
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mony  in  his  defence  or  not.^  And  the  same  right  extends  to 
any  one  who  officially  represents  the  Crown ;  as,  for  example, 
to  counsel  present  on  behalf  of  the  Attorney-General.^  Now, 
it  should  be  observed  that,  in  the  United  States,  all  trials  be- 
fore juries  are  conducted,  not  by  private  prosecutors  like  the 
majority  of  English  trials,  but  by  counsel  who  represent  the 
goyernment ;  and  that,  within  the  English  rule  as  thus  stated, 
they  are  entitled  to  dose  the  case  to  the  jury,  whether  testi- 
mony is  produced  on  behalf  of  the  prisoner  or  not.  The  author 
has  always  seen  it  so  in  practice ;  it  is  so,  for  example,  in  Mas- 
sachusetts, Louisiana,^  and  Virginia.^  The  .Massachusetts  prac- 
tice is,  that,  if  the  counsel  for  the  defendant  produces  no  tes- 
timony, his  speech  closes  that  side  of  the  case,  and  the  counsel 
for  the  government  replies ;  if,  on  the  other  hand,  testimony  is 
to  be  introduced,  then,  after  its  introduction,  and  the  govern* 
ment's  rebutting.evidence,  and  so  on,  he  closes  the  case  for  the 
defendant  in  an  address  to  the  jury,  and  the  prosecuting  offi- 
cer follows  on  behalf  of  the  government.  There  are  other 
States,  however,  in  which  the  ordinary  English  practice  has 
been  more  or  less  closely  copied.^  In  1866,  Stat.  28  &  29 
Vict.  c.  18,  §  2,  modified  the  foregoing  English  rules,  bringing 
them  more  into  harmony  with  the  American. 

§966.  Continued — How  it  shoiild  be.  —  To  the  author  it 
seems,  that  neither  branch  of  this  practice  is  to  be  fully  com- 
mended. Counsel  ought  to  be  permitted  to  comment  on  the 
testimony  after  it  is  all  in ;  because,  until  then,  it  is  not  pos- 
sible to  render  comment  effective  or  entirely  helpful  to  the 
jury.  But  to  give  the  close  in  all  cases  to  Hie  officer  of  the 
government  is  to  press  heavily  upon  prisoners  who  may  be 
obliged  to  accept  indifferent  counsel,  or  to  defend  themselves, 
while  the  government  can  and  should  employ  the  best.  A 
humane  policy,  therefore,  while  it  would  necessarily  give  the 
opening  to  the  government,  would  give  the  close  to  the  pris- 
oner.   This  observation  is  made  with  reference  to  the  course 

^  Bex  o.  Manden,  Moodj  &  M.  489;  *  Doss  v.  Commonwealth,  1  Grat 

1  Chit.  Crim.  Law,  628.  657. 

s  Beg.  V.  Gardner,  1  Car.  ft  E.  628,  *  The  State  v.  Brisbane,  2  Baj,  461 ; 

686.  Loeflher  v.  The  State,  10  Ohio  State, 

s  The  State  v.  IfiUican,  16  La.  An.  698. 
667. 
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of  things  as  they  are  too  commonly  found  to  be.  If  prosecuting 
officers  really  felt,  as  they  should,  that  they  were  doing  greater 
service  to  the  State  by  preventing  an  unjust  conviction  than 
by  securing  a  just  one,  — if  they  forbore  to  press  advantages 
against  ignorant  prisoners  or  their  incompetent  counsel, — if 
they  strove,  not  for  victory,  but  for  justice,^  —  no  special  harm 
would  come  from  giving  them  the  last  word  to  the  jury; 
while,  on  the  other  hand,  it  would  be  in  various  respects  ad- 
vantageous. 

§  966.  The  Bvldence.  —  The  order  in  which  the  evidence 
should  be  introduced  is  stated  in  the  books  on  the  law  of 
evidence.  It  is  desirable  simply  to  observe  here,  that  this 
order  is  a  thing  pertaining  mainly  to  the  judicial  discretion ; 
and  it  is  competent  for  the  court,  on  good  reason  shown,  to 
depart  from  the  usual  order .^  Thus,  it  is  the  general  rule,  that, 
after  the  prosecuting  officer  has  announced  t^e  evidence  closed 
on  his  side,  other  evidence,  not  rebutting,  cannot  be  introduced 
against  the  defendant ;  but,  in  various  circumstances,  the  court 
in  its  discretion  will  allow  a  departure  from  this  rule.  K  the 
announcement  was  inadvertent  while  it  was  premature,  and 
the  tender  of  proof  is  immediately  made,  it  may  be  received ; ' 
and,  indeed,  in  extreme  cases,  new  evidence  has  been  admitted 
after  the  summing  up  has  been  commenced,^  and  ev^  after  the 
arguments  of  counsel  and  the  judge's  charge  are  closed.^  No 
such  departure  from  rule  can  be  demanded  as  of  right  ;^ 
neither,  as  a  general  practice,  ought  it  to  be  allowed.^    The 

1  Ante,  §  40,  298,  294.  the  State;  and  this  was  held,  by  the 

2  The  State  v.  Fox,  1  Dntcher,  566 ;  higher  tribunal,  to  be  error.  Said  Mo- 
The  State  v, Main, 81  Conn.  672;  Reid  Girk,  J. :  "I  neyer  have  yet  seen  a 
v.  The  State,  28  Ga.  190 ;  Ward  v.  The  case  that  goes  as  far  as  this  case  goes. 
State,  8  BladEf.  101.  When  the  plaintiff  has  closed  his  evi- 

>  Hoskins  v.  The  State,  11  Ga.  92.  dence  in  chief,  if  the  defendant  giyes 

^  Ealle  V.  People,  4  Parker  C.  C.  none  he  cannot,  merely  on  the  ground 

691 ;  Beid  v.  The  State,  supra.  that  he  forgot  something,  be  allowed 

^  Dave  V.  The  State,  22  Ala.  28.         .  to  examine  new  witnesses,  nor  to  re- 

^  Nicholson's  Case,  2  Lewin,  161.  examine  old  ones.    This  is  not  aUowed 

7  In  Missouri,  in  a  capital  case,  after  for  two  reasons :   first,  because  there 

the  eyidence  for  the    State  was  an-  must  be  an  end  of  the  examination; 

noimced  to  be  in,  and  it  was  agreed  and,  secondly,  because  to  examine  a 

that  there  was  to  be  none  for  the  de-  witness  after  he  has  been  discharged, 

fendant  and  the  testimony  was  closed,  and  after  the  eyidence  is  closed,  is  to 

the  jury  dispersed  oyer  night  by  con-  allow  him  an  opportunity  to  fill  up 

sent.    The  next  day  the  court  allowed  gaps  by  perjuiy ;  and  to  call  others  or 

witnesses  to  be  examined  further  for  the  same  after  they  haye  mingled  with 
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like  observations  apply  to  the  re-examination  of  witnesses 
whom  the  party  has  once  examined.^  The  discretion  to  allow 
departures  from  rule  in  these  cases  is  one  the  exercise  of  which 
is  delicate ;  but,  on  the  one  hand,  it  is  wrong  to  allow  sub- 
stantial justice  to  be  sacrificed ;  and,  on  the  other  hand,  the 
habit  of  departure  from  rule  is  prejudicial  to  justice. 

in.  The  Opening%' of  the  Respective  Counsel, 

§  967.  Where  the  Prisoner  is  not  defended  by  CounaeL  —  It 
appears  to  be  the  English  practice  not,  as  a  general  rule,  to 
open  the  case  for  the  prosecution,  where  there  is  no  counsel  for 
the  defendant,  but  to  call  the  witnesses  at  ouce.^  Plainly, 
however,  there  are  circumstances  in  which,  though  the  prisoner 
is  undefended,  it  is  important  to  put  the  jury  in  possession 
of  the  nature  of  the  case  in  advance,  that  they  may  the  better 
appreciate  and  apply  the  evidence  when  it  is  produced. 

§  968.  Where  the  Priaoner  has  CounseL  —  But  where  the  pris- 
oner is  defended  by  counsel,  "  you  ought  always,"  said  Parke, 
B.  '^  to  open  the  case ; "  and  that  the  case  is  plain,  and  not 
complicated,  is  no  sufficient  excuse  for  the  neglect  of  this  duty.* 

§  969.  Nature  of  the  Opening. — The  object  of  the  opening  is 
to  put  the  jury  into  complete  possession  of  the  nature  of  the 
issue  on  which  they  are  to  pass,  and  the  kind  and  general 
effect  of  the  evidence  to  be  produced.  Counsel  should,  there- 
fore, never  state  to  the  jury  any  thing  they  are  not  prepared 
to  prove.  Of  the  forbidden  sort,  for  example,  is  the  prisoner's 
story ;  *  that  is,  under  the  old  law,  where  the  prisoner  is  ngt 
himself  a  witness.  The  effect  and  substance  of  the  whole 
evidence  should  be  given,  including  declarations  and  confes- 
sions proposed  to  be  introduced,  as  well  as  facts.^  But  con- 
fessions are  particularly  liable  to  be  misapprehended,  and  they 

the  crowd  is  of  most  danj^erous  conse-  ^  Rex  v,  Gascoine,  7    Car.   &   P. 

guence  to  truth  and  justice.  ...  It  is  772. 

possible  there  may  be  cases  in  which  it  '  Rex    v,  Qasooine,   7    Car.   &   P. 

might  be  allowed,  but  I  cannot  now  772. 

think  of  them."    Mary  v.  The  State,  *  Reg.  v.  Beard,  8  Car.  &  P.  142; 

5  Miaso.  71,  81.  Reg.  v.  Butcher,  2  Moody  ft  R.  228. 

^  Jesse  o.  The  State,  20  Ga.  156 ;  «  Rex  t;.  OrreU,  1  Moody  &  R.  467  ; 

Sartorious  v.  The  State,  24  Missis.  602 ;  Rex  v.  Davis,  7  Car.  &  P.  785 ;  Rex  v. 

The  Sute  v.  Wearer,  18  lie.  491.  Hartel,  7  Car.  &  P.  778. 

595 


§  970  TRIAL  BT  JURY.  [BOOK  VHI. 

may  be  even  ruled  out  by  the  conrt ;  it  has,  therefore,  been 
contended  that  counsel  should  not  be  permitted  to  open  them 
to  the  jury.  In  a  case  where  this  point  was  put  to  the  court, 
Patteson,  J.  having  conferred  with  Bosanquet,  J.  said :  *^  My 
learned  brother  and  myself  are  of  opinion,  that  the  correct 
practice  is  for  the  counsel  for  a  prosecution,  in  a  case  of  felony, 
not  to  state  any  expressions  that  are  supposed  to  have  been 
made  use  of  by  a  prisoner,  or  the  exact  words  of  any  supposed 
confession ;  but  we  think  that  he  may  state  their  general  effect.'-.^ 
Yet  even  here  it  has  been  deemed,  that,  if  counsel  insist  upon 
being  more  minute,  they  have  the  right  to  be  so.^  It  has  been 
ruled,  that,  if  new  evidence  against  the  prisoner  has  been  dis- 
covered in  the  course  of  a  trial,  the  counsel  for  the  prosecu- 
tion, though  by  leave  of  court  he  may  introduce  it,  has  no  right 
to  open  it  in  a  set  speech  to  the  jury.^  On  the  other  hand, 
whenever  a  witness  is  produced,  it  is  within  the  discretion  of 
the  court  to  compel  the  party  producing  him  to  disclose  what 
it  is  expected  he  will  prove.  On  this  subject,  Sutherland,  J. 
gave  utterance  in  the  New  York  court  to  the  following  views : 
*^  Where  the  case  is  one  of  delicacy  and  importance,  and  the 
evidence  is  nicely  balanced,  and  the  scale  liable  to  be  affected- 
by  slight  circumstances,  the  court  will  be  exceedingly  vigilant 
in  preventing  any  extraneous  or  irrelevant  matter  firom  being 
brought  before  the  jury.  In  such  cases,  it  is  proper  to  require 
counsel  to  state  the  substance  of  what  they  expect  to  prove,  in 
order  that,  if  irrelevant  or  improper,  the  evidence  may  not  be 
given ;  where  the  lines  of  the  case  are  more  broadly  marked, 
fess  caution  is  necessary.  The  right  of  the  parties  may  be 
sufficiently  protected  by  the  court  deciding  upon  the  compe- 
tency or  relevancy  of  the  evidence  as  it  falls  from  the  witness."^ 
§  970.  Continued.  —  It  is  plain,  that,  in  reason,  counsel  will 
ordinarily  choose  to  make  the  opening  less  elaborate  when  they 
expect  .to  be  permitted  to  reply  to  the  opposite  side,  and  to 
^  comment  upon  all  the  evidence  and  upon  the  law,  after  the 

testimony  shall  be  fully  in,  than  where  their  first  opportunity 

1  Rex  V,  Swatkins,  4  Car.  &  P.  648,  '  Reg.  v.  Ck>uryoi8ier,  9  Car.  &  P. 

649.  862. 

s  Rex    V.   Beering,   6   Car.   &   P.  «  People  v.  White,  14  Wend.  Ill, 

166.  114, 116. 
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with  the  jury  is  to  be  their  last.  Yet  it  i%  belieyed  to  be 
the  right  of  counsel,  in  all  openings,  to  go  fully  into  both  law 
and  fact,  and  to  comment  on  the  evidence.^ 

§  971.  Ckmtinaed. — When  we  look  at  this  question  of  the 
opening  in  the  light  of  legal  reason,  we  have  the  following. 
The  eyidence  and  the  law  should  be  set  side  by  side  in  such  a 
way  as  to  enable  the  jury  to  appreciate  each  piece  of  testimony 
as  it  is  presented  to  them.  They  should,  in  other  words,  be 
made  acquainted,  in  advance,  with  what  it  is  necessary  to  prove, 
and  how  the  necessary  matter  is  to  be  established  in  the  partic- 
ular case.  Then  when  a  witness  gives  in  his  evidence,  every 
word,  if  the  evidence  is  well  directed,  tells ;  and  it  will  not 
be  in  the  power  of  opposing  counsel  to  remove  the  impression 
by  argument.  But  if  the  jury  approach  the  case  with  minds 
douded,  —  if  they  do  not  know  what  needs  to  be  proved,  or 
what  proof  it  is  proposed  to  present  before  them — they  cannot 
distinguish,  when  a  witness  is  testifying,  between  the  unim- 
portant and  the  important,  or  know  what  weight  to  give  to 
any  thing.  And  the  mass  of  half-remembered  evidence  may, 
when  they  come  to  consider  of  their  verdict,  produce  its  proper 
effect,  or  it  may  not.  But  it  is  essential  to  the  desired  result 
thus  suggested,  that  the  opening  state  the  law  as  it  will  be 
ruled  by  the  court,  and  the  evidence  as  it  will  be  detailed  by 
the  witnesses.  If  the  case  breaks  at  either  of  these  places,  it 
may  fall.  When,  therefore,  there  are  questions  of  law  on 
which  it  is  not  quite  certain  how  the  judge  will  rule,  it  is 
important  to  obtain  his  opinion  upon  them,  if  possible,  at  the 
opening.  Sometimes  he  will  not  deem  it  best  to  announce  his 
ruling  so  soon ;  if  he  does  not,  still  something  is  gained  by 
having  raised  the  questions  thus  early.  If  two  opposite  results 
depend  upon  two  opposite  uncertain  rulings,  the  jury,  being 
apprised  how  the  case  stands,  may  still  make  the  alternative 
application  of  the  evidence  as  it  is  introduced,  and  thus  their 
minds  may  be  kept  in  a  measure  clear. 

§  972.  Opening  for  the  Defence.  —  The  principles  already 
stated  will  sufficiently  indicate  the  nature  of  the  opening  for 
the  defence. 

§973.  More  Coimsel  than  Ona  —  The  rights  and  duties  of 

I  United  Stetes  v.  Mingo,  2  Curt  C.  C.  1. 
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counsel  who  are*  engaged  on  the  same  side,  where  there  are 
more  than  one,  in  respect  of  the  division  of  labor  between 
themselves,  depend  so  much  on  local  usage,  which  differs  in 
different  States,  that  it  is  best  not  to  discuss  the  subject  much 
in  the  present  connection.  Ghitty,^  writing  of  the  English 
practice,  with  reference  to  the  opening  for  the  prosecution, 
says  :  *^  The  junior  barrister  usually  states  the  outline  of  the 
indictment,  and  pleadings  thereon,  but  he  cannot  speak  to  more 
than  is  upon  the  record ;  for  it  is  the  province  of  the  leading 
counsel  to  state  the  circumstances  of  the  offence."  ^  Taking 
into  our  hands  the  10th  volume  of  Howell's  State  Trials, 
we  turn  to  the  case  of  William  Sacheverell  and  others  .who 
were  indicted  for  a  riot,  and  we  find  not  less  than  five  distinct 
openings  against  the  prisoners,  by  so  many  counsel  who  were 
retained  for  the  prosecution ;  where,  rising  one  after  another, 
each  gave  the  case  a  certain  number  of  raps  and  sat  down.  In 
the  mass  of  criminal  cases  in  our  own  country,  the  prosecuting 
officer  appears  for  the  government  alone  and  unaided ;  and  in 
the  majority  of  cases  only  one  counsel  is  employed  for  the 
defence ;  while  seldom  there  are  more  than  two.  The  truth 
is  slow  to  learn,  yet  experience  is  daily  teaching  it,  and  it  is 
coming  to  be  understood,  that,  in  legal  proceedings,  as  in 
certain  others,  "  too  many  cooks  spoil  the  broth."  *  Where 
the  case  is  a  heavy  one,  requiring  great  labor,  it  is  desirable 
that  two  counsel  shall  be  employed  on  a  side ;  and,  in  such  a 
case,  the  utmost  division  of  labor  which  the  usages  of  the  court 
will  permit,  is  best  both  for  themselves  and  their  client. 

IV.  The  Summings  np  of  Counsel. 

§974.  "Waiver   of   Right  —  Self   and  CounseL  —  It    is  within 

the  discretion  of  the  prosecutor's  counsel  to  exercise  his  right 
of  reply  or  not;  he  is  not  compelled.^  So  a  prisoner  may 
waive  his  right ;  and,  according  to  the  English  practice,  if,  in 
misdemeanor  or  felony,  he  replies  by  counsel,  he  cannot  also 
himself  address  the  jury  in  reply.* 

1  1  Chit.  Crim.  Law,  566.  »  Reg.  v.  Boucher,  8  Car.  &  P.  141; 

3  1  St.  Tr.  2a4;  9  Harg.  St.  Tr.  208.  Reg.  v.  Barrows,  2  Moody  &  R.  121. 

'  Crim.  Law,  I.  §  625,  note.  In  the  latter  case,  where  the  indict- 

*  Rex  17.  Whiting,  7  Car.  &  P.  771.  ment   was   for  felony,  Bosanquet,  J. 

598 


CHAP.  LXm.]  INCIDENTS  ATTENDING  TRIAL.  §  976 

§  975.  The  Reply  itMl£  —  The  nature  of  the  closing  argument 
of  the  counsel  to  the  jury  is  so  much  a  matter  depending  upon 
the  circumstances  of  the  particular  case,  that  little,  of  a  general 
sort,  need  be  said  concerning  it.  It  is  of  the  first  importance 
that  it  should  be  accurate  in  its  statements  of  the  evidence. 
If  counsel  in  this  argument  put  the  testimony  in  too  weak  a 
light  for  their  client,  they  injure  his  cause  and  wrong  him 
by  failing  to  use  the  material  furnished  to  their  hands  for  his 
defence.  If  they  overstate  the  evidence,  they  prejudice  the 
cause  in  another  way.  And  in  either  case  if  they  misstate  it, 
fliey  are  liable  to  be  called  to  order  and  have  the  correction 
made.  Thus,  if  tliey  ^^  state  as  facts  what  has  not  been  proved, 
the  court  may,  in  its  discretion,  correct  the  mistake  at  the 
moment,  or  in  the  charge  to  the  jury."  ^  Of  this  sort  is  the 
protestation  of  belief  in  the  defendant's  innocence,  sometimes 
made  by  counsel  for  the  defence^  the  impropriety  of  which 
has  already  been  mentioned.^ 

V.  The  Charge  of  the  Jvdge  to  the  Jvry. 

« 

§976.  General  Doctrina  —  The  judge,  after  the  evidence  is 
in,  and  the  speeches  for  and  against  the  prisoner  are  delivered 
by  the  respective  counsel,  addresses  to  the  jury  what  in  some 
localities  is  called  his  charge,  and  in  others  his  summing  up. 
The  chief  object  of  it  is  to  explain  the  law  of  the  case,  to  point 
out  the  essentials  to  be  proved  on  the  one  side  and  the  other, 
and  to  bring  into  view  the  relations  of  the  particular  evidence 
adduced  to  the  particular  issues  involved.  How  iiar  the  judge 
is  to  endeavor  to  help  the  jury  in  drawing,  the  individual  facts 
necessary  to  be  proved  from  the  testimony  actually  brought  for- 
ward is  matter  upon  which  the  rules  difier  in  the  dififorent  States. 

obserred :  **  I  think  that  the  recent  son  haa  always  been  considered  an  ex- 

•tatnte,  giving  to  prisoners  the  benefit  ception,  and  has  been  defended  on  the 

of  defence  bj  counsel,  could  only  be  ground  that  the  statute,  giving  counsel 

meant  to  put  them  in  the  same  situa-  in  cases  of  treason,  uses  the  term  '  a 

tion,  in  cases  to  which  it  applies,  as  fbll  defence/  as  the  pririlege  to  be 

they  were  in  before,  when  defendea  by  given  parties  charged.    I  think  two 

counsel,  in  questions  of  misdemeanors ;  speeches  cannot  be  allowed."    p.  126. 
and,  in  those  cases  certainly  a  defend-       ^  Battle,  J.  in  The  State  v,  Whit,  5 

ant  could  not  be  allowed  the  privilege  Jones,  N.  C.  224,  281 ;  The  State  v, 

of  two  statements,  one  by  himself,  and  O'Neal,  7  Ire.  251. 
another  by  counsel.    The  case  of  trea-       '  Ante,  $  811. 
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§  977.  SiriHcrfeticy  of  Indictment  —  BnfBdimcy  of  Bvldenoe  — 
Crime  or  not  —  If  what  the  indictment  sets  out  does  not  consti- 
tute a  crime ;  ^  or,  if  the  eyidence,  on  giving  it  fall  credit,  does 
not  show  a  crime,  or  show  the  particular  crime  charged  in  the 
indictment ;  ^  it  is  the  duty  of  tibe  court  so  'to  instruct  the  jurj, 
and  order  a  verdict  to  be  rendered  for  the  defendant 

§  978.  Upon  tiie  Bvldenoe. — The  instructions  thus  mentioned 
are  fundamental,  and  thej  relate  directly  to  the  particular 
pleadings  and  evidence  exhibited  iii  the  individual  case.  So 
should  all  instructions  be.  Thus,  it  is  never  the  duty  of  the 
court — indeed,  it  is  not  strictly  proper — to  announce  to  the 
jury  abstract  propositions  of  law,  not  involved  in  the  particular 
pleadings  and  evidence  in  controversy,  however  correct  those 
propositions  may  be.^  And  the  court  may  refuse  to  instruct 
the  jury  on  a  point  upon  which  there  is  no  evidence,  direct  or 
indirect.^  In  general  terms,  in  cases  both  civil  and  criminal, 
a  charge  not  authorized  by  the  evidence  is  properly  refused.^ 
A  mere  hypothetical  instruction,  not  based  on  facts  proved, 
may  be  of  a  sort  to  injure  the  prisoner,  or  it  may  not ;  in  the 
former  case  it  is  error ;  ^  in  the  latter,  it  is  regarded  as  mere 
surplusage,  and  not  as  cause  for  a  rehearing.^  And  suppose 
a  charge  is  erroneous,  as  an  abstract  proposition,  still,  if  it  had 
no  bearing  on  the  case,  and  did  not  practically  mislead,  it  will 
not  furnish  ground  for  a  new  trial.® 

§979.  The  Jury's  Special  Frovinca  —  It  is  familiar  doctrine, 


1  People  V.  Cook,  10  Mich.  164.  Oockerell,  88  Ala.  88 ;  Austin  v.  Talk, 

*  Commonwealth  v.  Packard,  6  20  Texas,  164 ;  Willis  v.  BuUiU,  22 
Gray,  101 ;  Commonwealth  r.  Merrill,  Texas,  880 ;  The  State  v.  Ross,  29 
14  Qray,  415,  418.  Misso.  82;  Gibson  v.  Tong,  29  Misso. 

>  Brister  v.  The  State,  26  Ala.  107;  188. 

The  State  v.  Hall,  89  Maine,  107 ;  The  •  The  State  v.  CoUins,  8  Ire.  407 ; 

State  V.  Houser,  ^  Misso.  288;  Brown-  The  State  v.  Harrison,  5  Jones,  N.  C. 

ing  V,  The  State,  80  Missis.  666;  Long  116;  Coughlln  v.  People,  18  VX,  266; 

V,  The  State,  12  Ga.  298.  Corhett  v.  The  State,  81  Ala.  829 ;  The 

*  The  State  v.  Robinson,  89  Maine,  State  v,  Sixemore,  7  Jones,  N.  0.  206.* 
160;  The  State  v.  Cain,  2  Jones,  N.  C.  ''  Pate  v.  People,  8  Gilman,  644 
201 ;  Daniels  v.  The  State,  24  Texas,  Corbin  v.  Shearer,  8  QUman,  482 
889;  Brown  v.  The  State,  28  Ga.  199 ;  Johnson  v.  The  State,  80  Ga.  426 
Jones  V.  The  State,  18  Texas,  168.  Skinner  v.  The  State,  80  Ala.  624 

A  Doonan  v.  Mitchell,  26  Ga.  472 ;  People  t;.  Reynolds,  2  Bfich.  422. 

Johnson  v.  The  State,  26  Ga.  611 ;  B  People  v.  Robinson,  2  Parker  C.  C. 

Daniel  v.  Johnson,  29  Ga.  207 ;  Doll-  286. 
ner  t;.  Williams,  29  Ga*  748;  Brown  v. 

600 


CHAP.  LXm.]  INCIDENTS  ATTENDING  TRIAL.  §  980 

that  it  IB  the  special  province  of  the  jury  to  judge  of  the  weight 
and  credibility  of  the  evidence  as  efitablishing,  or  not,  a  partic- 
ular fact  in  isBue.^  And  if  the  charge  is  such  as  to  take  from 
them  the  free  exercise  of  this  right  it  is  erroneous.^  Thus,  if 
the  prosecutor  is  a  witness,  and  the  judge  instructs  the  jury, 
that,  from  his  testimony,  and  the  nature  of  his  testimony  other- 
wise, it  is  not  possible  for  him  innocently  to  be  in  error,  this  is 
wrong ;  it  "  was  taking  from  the  jury  the  most  important 
inquiry  committed  to  theln — the  degree  of  credit  to  be  given 
to  the  prosecutor."  ^  And  it  is  no  ground  of  exception  for  a 
judge  to  refuse,  to  instruct  the  jury,  that  they  ought  not  to 
convict  upon  the  uncorroborated  testimony  of  a  witness  whose 
reputation  has  been  proved  in  the  cause  on  trial  to  be  bad ; 
because,  in  the  language  of  Merrick,  J.  ^^  the  credit  to  be  given 
to  the  witness,  whose  general  reputation  for  truth  had  l^en 
proved  to  be  bad,  was  a  question  of  fact  upon  all  the  circum* 
stances  disclosed,  and  not  a  question  of  law."^ 

§  980.  InBtanotions  asked  or  not  —  While  in  one  sense  it  is 
undoubtedly  the  duty  of  the  judge  to  give  full  instructions  to 
the  jury,  covering  the  entire  law  of  the  case,  as  respects  all  the 
facts  proved,  or  claimed  by  the  respective  counsel  to  be  proved,^ 
still,  if  he  omits  something,  and  is  not  asked  to  supply  the 
defect,  the  party  who  remained  voluntarily  silent  cannot  com* 
plain.^  Or  if  no  evidence  was  given  upon  a  point,  the  judge  is 
not  under  obligation  to  charge  the  jury  respecting  it,  though 
requested  .7  But  as  far  as  the  evidence  goes,  he  should  give 
any  pertinent  instruction  asked  for,  conformable  to  the  law.^ 
He  need  not  adopt  the  language  of  counsel  asking  the  instruo- 

i  Berry  v.  The  State,  10  Gs.  611 ;  *  Commonwealth    v.    Bosworth,    9 

Noland  v.  The  State,  19  Ohio,  181 ;  At-  Graj,  479,  481. 

kins  V.  The  State,  16  Ark.  668 ;  Ruthei^  ^  Hinch  v.  The  State,  26  Ga.  699 ; 

ford  V.  Commonwealth,  2  Met.  Ey.  887 ;  Longnecker  v.  The  State,  22  Ind.  247 ; 

BiU  V.  People,  14  Ul.  482 ;  Newcomb  The  State  v,  McDonnell,  82  Vt.  491 ; 

v\  The  State,  87  Missis.  888 ;  Coats  v.  The  State  v.  Walker,  2  Taylor,  280. 

Elliott,  28  Texas,  606 ;   Jim  v.  The  «  The  State  v.  Smelser,  12  La.  An. 

State,  4  Humph.  289;  Woodin  v.  Feo-  886;  The  Sute  v.  O'Neal,  7  Ire.  261; 

pie,  1  Parker  C.  C.  464.                  *  Dave  v.  The  Stote,  22  Ahi.  28;  Burnt 

s  Burtles  v.  The  State,  4  Md.  278 ;  v.  Commonwealth,  8  Met.  Ky.  18. 

McGuiBe  v.  The  State,  17  Ga.  497.  '^  McCoy  v.  The  State,  16  Ga.  206 ; 

'  The  State  v.  Presley,  18  Ire.  494,  Drake  v.  Curtis,  1  Cush.  896. 

496,  opinion  by  Nash,  J.  "  The  State  v,  Wilson,  2  Scam.  226; 

Dayis  v.  The  Stote,  10  Ga.  101. 
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tion  ;  ^  and,  if  from  t^arelessness  or  design  it  is  so  drawn  as  to 
be  likely  to  mislead  the  jury,  be  sbould  not.^  If  tbe  form  and 
substance  of  the  instruction  asked  are  free  from  objection,  it  is 
doubtless  better  for  the  judge,  and  perhaps  even  his  duty,  to 
give  it  in  terms  as  asked  ;^  and,  to  this,  any  explanation 
deemed  important  may  be  added  ;  ^  or,  of  course,  any  modifi- 
cation of  its  terms  may  be  made.^  If  an  instruction  requested 
has  already  been  given,  the  court  need  not  repeat  it ;  ^  though, 
in  such  a  case,  it  is  at  least  advisable  to  tell  the  jury  why  it 
is  withheld,  in  order  to  prevent  misapprehension  J  There  are 
cases  which  hold,  that,  if  an  instruction  asked  .is  partly  sound 
and  partly  erroneous,  it  is  within  the  discretion  of  the  court 
to  reject  the  whole.®  This  doctrine,  though  in  a  sort  of  gen- 
eral way  it  prevails  everywhere,  would  require  considerable 
modification  to  accord  with  the  more  general  practice.®  For 
example,  a  proposition  of  law  may  be  good,  yet  need  to  be 
qualified  by  some  other  proposition  standing  with  it ;  in  audi 
a  case,  and  in  many  others  which  might  be  mentioned,  reason 
would  seem  to  indicate  that  it,  if  requested,  should  be  given, 
though  counsel  should  make  no  request  concerning  the  quali- 
fying matter ;  and  this  comes  from  the  fact  that  it  is  in  a  sense 
the  duty  of  the  court  to  charge  the  jury  as  to  the  whole  law 
of  the  case,  without  being  particularly  asked.  Where  the  re- 
quest for  a  particular  instruction  is  not  made  to  the  court  till 
the  jury- have  retired  to  consider  of  their  verdict,  a  refusal  to 
give  it  is  no  ground  of  exception  ;  the  request  comes  too  late.^ 

§  981.  Opinion  of   the    Judge  apon  the  Evidence.  —  Though, 

as  we  have  seen,^  it  is  not  lawful  for  the  judge  to  take  from 

1  Shultz  V.  The  State,  18  Texas,  401 ;  Mask  v.  The  State,  86  Missis.  77 ;  The 

Boles  V.  The  State,  9  Sm.  &  M.  284;  State  t;.  Wilson,  8  Iowa,  407. 

Hays  V.  Borders,  1  Oilman,  46 ;  Camp-  ^  The  State  v.  Enight,  48  Maine,  11; 

bell  V.  Day,  16  Yt.  658 ;  I^ng  v.  The  The  State  v.  Banger,  supra ;  Hatcher  v. 

State,  12  Ga.  298.  The  State^lS  Ga.  460. 

*  Baxter  v.  People,  8  Gihnan,  868 ;  ^  People  v.  Ramirez,  18  Cal.  172. 

The  State  v.  Banger,  14  La.  An.  461.  ^  Stanton  v.  The  State,  supra ;  Swal- 

3  Cotton  V.  The  State,  81  Missis.  504 ;  low  v.  The  State,  22  Ala.  20 ;  Atkinson 

Stanton  t* .  The  State,  18  Ark.  817.  v.  I^now,  80  Maine,  864. 

^  Lambeth  v.  The  State,  28  Missis.  *  See  the   cases   in    the  foregoing 

822.  notes  to  this  section.    And  see  Nels  v. 

6  Eeithler  9.  The  State,  10  Sm.  &  M.  The  State,  2  Texas,  280. 

192 ;  The  State  v.  Wilson,  2  Scam  225 ;  lo  The  State  v.  Catlin,  8  Vt.  580, 584. 
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the  jury  their  perfect  freedom  to  pass  upon  the  evidencey  it  is 
still  not  unlawful,  however  inexpedient  it  may  be,  to  express  to 
them,  whether  in  a  civil  or  criminal  case,  his  opinion  of  the 
result  to  which  it  should  conduct  them,  if  at  the  same  time  he 
informs  them  that  it  is  for  them  to  decide.^  In  the  language 
of  Johnston,  J.  in  a  South  Carolina  case,  ^'  where  the  court, 
without  attempting  to  withdraw  the  decision  of  the  facts  from 
the  jury  (to  whom  it  unquestionably  belongs),  has  offered 
them  the  aid  of  its  greater  experience  and  more  practised 
judgment,  there  is  no  reasonable  pretext  for  the  complaint 
that  it  has  invi^ded  their  province  or  trenched  upon  their  func- 
tions. The  court,  itself,  not  unfrequently  feels  under  obliga- 
tion to  an  amicus  for  advice  on  the  points  of  law  before  it ; 
and  it  is  not  perceived  that  a  jury  occupies  a  position  of  su- 
perior sanctity  or  infallibility ;  or  why  it  should  be  considered 
improper  or  offensive  to  present  to  their  minds,  in  a  public 
manner,  the  suggestions  of  wisdom  and  experience ;  or  why, 
as  ministers  of  justice,  their  qualifications  should  be  impaired 
by  additional  light."  ?  Still  there  are  in  some  of  the  States 
statutes  forbidding  the  judge  to  extend  to  the  jury  this  sort  of 
help ;  as,  for  example,  in  North  Carolina,  where  it  is  provided 
that  ^^  it  shall  not  be  lawful  for  a  judge,  in  delivering  a  charge 
to  the  petit  jury,  to  give  an  opinion  whether  a  fact  has  been 
fully  or  sufficiently  proved,"  Ac' 

§  982.  Conclusion. — These  are  some  of  the  points  which  per^ 
tain  to  the  charge  of  the  judge  to  the  jury.  Other  things  might 
be  said,  but  they  are  chiefly  such  as  relate  as  well  to  the  civil 
as  to  the  criminal  department.  It  is  best,  therefore,  that  the 
discussion  close  here. 

1  People  V.  Bathbun,  21  Wend.  609;    Parker  C.  C.-840;  United  States  v. 
Gale  V.  Spooner,  11  Vt.  162 ;  Steyens    Fourteen  Packages,  Gilpin,  286. 
V.  Talcott,  11  Vt.  26;  Stephens  v.  Peo-       >  xhe  State  v.  Smith,  12  Rich.  480, 
pie,  4  Parker  C.  C.  896 ;  Keaton  v.  The    489. 

State,  7  Ga.  189;  People  v.  Qnin,  1       »  The  State  v,  Davis,  4  Der.  612; 

Reed  v.  Shenck,  2  Der.  416. 
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CHAPTER  LXIV. 

THE  RESPECTIVE  PROVINCES  OP  COURT  AND  JURY. 

§  983.  Oath  of  Jurors  —  Criminal  —  ClvJL  —  The  duly  of  the 
jury  appears  in  some  measure  from  an  inspection  of  the  oath 
which  they  take.    In  England,  the  form  is  as  follows :  — 

"  You  shall  well  and  truly  try,  and  true  deliTerance  make,  between  our  soTer- 
eign  lady  the  queen  and  the  prisoner  at  the  bar  whom  you  shall  have  in  charge, 
and  a  true  yerdict  give  according  to  the  evidence.    So  help  you  God."  ^ 

This  differs  from  the  oath  taken  in  civil  causes,  wherein  the 
jury  swear  to  find  according  to  the  law  and  the  evidence, 
instead  of  the  evidence  merely.  ^'  It  is,"  said  Ormond,  J.  in 
an  Alabama  case,  ^^  the  oath  which  has  been  administered  to 
juries,  in  criminal  cases,  from  the  earliest  records  of  criminal 
triald^to  the  present  day,  both  in  Engl^md  and  the  United 
States."  2 

§  984.  Whether  Jury  judge  of  Law.  —  Partly  in  consequence 
of  this  difference  in  the  form  of  the  oath,  and  partly  because 
of  other  reasons,  it  is  held,  by  some  of  our  courts,  that,  in 
criminal  cases,  differing  herein  from  civil,  the  jury  is  to  judge 
of  the  law  as  well  as  of  the  evidence.^    And,  in  some  of  our 

1  2  Gude  Crown  Pract.  688 ;  1  Chit.  Armstrong  v.    The    State,  4  Blackf. 

Crim.  Law,  661 ;  Lord  Campbell,  C.  J.  247 ;  Warren  v.  The  8tate,  4  Blackf. 

in  Mansejl  v.  Reg.  8  Ellis  &  B.  64,  79.  160;   McGuffie  v.  The  State,  17  Ga. 

3  The  State  v.  Jones,  6  Ala.  666,  678.  497.;  The  State  t;.  Juiche,  17  La.  An. 
But  it  appears  to  be  laid  down  in  Ar-  71 ;  The  State  v.  Barron,  87  Yt.  67 ; 
kansas,  that  the  jury  should  be  sworn  Bobbins  v.  The  State,  8  Ohio  State, 
to  try  the  issue  according  to  tlie  law  181.  As  to  Alabama,  see  also  Batie 
and  the  evidence.  Burrow  v.  The  State,  v.  The  State,  18  Ala.  119;  Pierson  r. 
7  Eng.  66;  Sandford  v.  The  State,  6  The  State,  12  Ala.  149;  Thompson  v. 
Eng.  828.  In  Iowa,  the  form  of  the  The  State,  21  Ala.  48,  where  the  doc- 
oath  is  prescribed  by  statute.  Harri-  trine  of  the  first-cited  case  seems  to  be 
man  v.  The  State,  2  Greene,  Iowa,  270.  somewhat  modified.  If  the  Jury  in  a 
A  jury  sworn  "  the  truth  to  speak,"  &c.,  criminal  case  difier  conscientiously  firom 
but  not  "  to  try  the  issue  joined,"  is  not  the  court,  it  is  not  only  their  right,  but 
legally  sworn.  Dixon  v.  The  State,  4  their  duty,  to  find  a  yerdict  according 
Greene,  Iowa,  881.  See  also  The  State  to  the  opinion  which  they  entertain  of 
V.  Ostrander,  18  Iowa,  486,  462.  the  law,  and  the  defendant  is  enticed 

'  The  State  v.  Jones,  6  Ala.  666 ;  to  hare  them  so  instructed.  McDaniels 

The  State  v.   Snow,  18  Maine,  846 ;  v.  The  State,  80  Ga.  868. 
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States,  this  is  made  so  by  express  constitutional  provision. 
For  example,  the  Constitution  of  Maryland  provides,  that,  ^^  in 
the  trial  of  all  criminal  cases,  the  jury  shall  be  the  judges  of 
law  as  well  as  fact."  ^  In  Illinois,  the  provision  is  found  in  the 
Criminal  Code,  the  words  of  which  are,  ^'  Juries,  in  all  cases, 
shall  be  judges  of  the  law  and  the  fact."  ^  And  the  language, 
statutory  or  constitutional,  is  similar  in  some  of  the  other 
States.^  On  the  other  hand,  in  other  of  the  States,  the  doctrine 
appears  to  be  laid  down  pretty  distinctly,  that,  in  criminal  cases 
the  same  as  iti  civil,  the^  jury  are  bound  to  take  the  law  from 
the  court,  whatever  may  be  their  own  private  judgments.^ 
There  is  also  a  middle  class  of  opinion,  which  makes  the  jiury 
judges  in  some  sense  of  the  law,  but  not  fully .^ 

§  985.  Continned.  —  The  course  of  opinion  and  practice,  on 
this  question,  differs  so  much,  and  is  subject  to  so  many  shades 
of  distinction,  in  the  several  States,  that  it  is .  best  not  to  at- 

1  Franklin  o.  The  State,  12  Md.  286.  tion  it  was  generally  reoeiyed."    Bat 

s  Schnier  v.  People,  28  111.  17 ;  Fisher  the  learned  judge  considered  'that  the 

V,  People,  28  HI.  288,  294.    •  doctrine  has  since  fallen  into  disfavor, 

*  Lyndi  v.  The  State,  9  Ind.  Ml ;  and  the  courts  hare  "one  after  another 
McCullough  V,  The  State,  10  Ind.  276 ;  abandoned  the  doctrine.  In  England, 
Williams  v.  The  State,  10  Ind.  608;  it  has  always  been  held>  that  the  court 
The  State  v,  Sims,  Dudley,  Ga.  218.  were  as  much  the  judges  of  the  law  in 

*  Hardy  v.  The  State,  7  Misso.  607 ;  criminal  as  in  ciyll  cases."  Williams  v. 
The  State  v,  Schoenwald,  81  Misso.  The  State,  82  Missis.  889,  896. 

147 ;  McGowan  v.  The  State,  9  Terg.  >  Commonwealth  v,  Knapp,  10  Pick. 
1S4;  Dale  t;.  The  State,  10  Yerg.  661 ;  477 ;  Ck>mmonwealth  v.  Porter,  10  Met 
United  States  v.  Morris,  1  Curt.  C.  C.  268;  Commonwealth  v.  White,  10  Met. 
28;TheStatet;.Drawdy,14Bich.87.  In  14;  Thompson  v.  The  State,  21  Ala. 
a  Mississippi  case,  the  defendant  asked  48 ;  Pleasant  v.  The  State,  18  Ark.  860 ; 
the  court  to  instruct  the  jury  that "  the  Montgomery  v.  The  State,  11  Ohio, 
jury  are  not  only  the  judges  of  the  facts  424;  Commonwealth  v.  Van  Tuyl, 
in  the  case,  but  they  are  also  the  1  TAet  Ky.  1;  The  State  v.  Peace,  1 
judges  of  the  law."  This  instruction  Jones,  N.  C.  261 ;  The  SUte  v.  Scott, 
was  refused,  and  the  reAisal  was  held  12  La.  An.  886;  Dufiy  v.  People,  26 
to  be  right.  Said  Smith,  C.  J. :  ''In  N.  Y.  688.  For  some  other  New  York 
many  of  the  colonies,  immediately  pre-  opinions,  not  quite  harmonious,  see 
ceding  the  Berolution,  the  arbitrary  People  v.  Pine,  2  Barb.  666 ;  Carpenter 
temper  and  unauthorized  acts  of  the  v.  People,  8  Barb.  608 ;  People  v.  Fin- 
judges,  holding  office  directly  from  negan,  1  Parker  C.  C.  147 ;  Safford  o. 
the  Crown,'  made  the  'independence  of  People,  1  Parker  C.  C.  474;  Peol>le  v. 
the  jury,  in  law  as  well  as  fact,  a  mat-  Thayer,  1  Parker  C.  C.  696;  People 
ter  of  great  popular  importance.  From  v.  Videto,  1  Parker  C.  C.  608.  A»  to 
tills  cause  the  doctrine  embodied  in  the  the  constitutionality  of  a  statute  mak- 
charge  under  consideration  grew  into  ing  the  jury  judges  of  the  law,  see  Corn- 
recognition;  and  for  some  time  after  monwealth  v.  Anthes,  6  Qray,  186. 
the  adoption  of  the  Federal  Constita- 
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tempt  to  draw  the  lines  here  as  respects  any  one  State ;  but  to 
impress  upon  each  practitioner  the  importance  of  examming 
his  own  domestic  decisions,  and  following  them.  On  principle, 
the  matter  stands  as  follows :  The  law  puts  it  into  the  power 
of  a  jury,  in  a  criminal  case,  to  find  either  for  or  against  the 
defendant,  as  they  may  deem  right ;  and,  if  they  think  tiie 
judge  errs  in  his  expositions  of  the  law,  they  do  not  violate  their 
oath  should  they  disregard  them.  If  they  bring  in  a  general 
verdict  of  afx^uittal,  the  court  has  no  power  in  law  to  set  the 
verdict  aside.  Neither  can  the  court  punish  the  jury  for  this, 
however  much  they  may  have  misapprehended  the  law,  or  how- 
ever obstinately  they  may  have  disregarded  the  instructions  of 
the  judge.  Legally^  therefore,  they  have  the  right  to  follow 
their  own  views  of  the  law,  when  those  views  conduct  to  an 
acquittal ;  since  the  law  inflicts  on  them  no  punishment,  and 
provides  in  the  case  no  redress,  if  they  do  not.  Whether  the 
jury  have  the  moral  right  to  set  up  their  opinions  above  those 
of  the  judge,  and  to  bring  in  the  verdict  which  they  believe  to 
be  just,  not  what  he  tells  them  is  so,  is  a  question  of  ethics 
the  discussion  whereof  does  not  belong  to  these  pages. 

§  986.  Whether   Counsel  argae  the  laaw  to  Jury.  —  Whether 

or  not  the  counsel  shall  be  permitted  to  argue  the  law  to  the 
jury  is  another  matter.  In  Maryland,  where,  as  we  have  seen,^ 
the  jury  are  by  the  express  words  of  the  Constitution  ^^  judges 
of  law  as  well  as  fact,"  in  all  criminal  cases,  the  court  held, 
that  the  counsel  for  the  prisoner  might  be  rightly  forbidden  to 
argue  the  question  of  the  constitutionality  of  a  statute  to  the 
jury.  The  reason  assigned  was,  that  this  clause  of  the  Consti- 
tution was  merely  in  affirmance  of  the  existing  law,  not 
intended  to  change  the  relative  powers  of  courts  and  juries.^ 
But  in  Indiana,  under  a  like  provision  of  the  Constitution,  it  is 
laid  down  that  counsel  have  the  same  right,  in  criminal  cases, 
to  argue  to  the  jury  questions  of  law,  as  of  fact.^  While  in 
Massachusetts,  where  the  jury  are  held  to  be  under  obligation 
to  lake  the  law  from  the  court,  it  is  held  also,  that  the  defend- 
ant or  his  counsel  has  the  right  to  argue  it  to  the  jury.^ 

1  Ante,  §  984.  *  Commonwealth  p.  Porter,  10  Met 

a  Franklin  v.  The  State,  12  Md.  286.    268;  Commonwealth  v.  Austin,  7  Qnj, 
<  Lynch  v.  The  State,  9  Ind.  641.         61 . 
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§  987.  Court  to  instruct  Jury  as  to  the  Law.  —  The  right  of 

the  jury  to  judge  of  the  law,  supposing  it  to  exist,  does  not 
take  away  from  the  courts  any  judicial  duties.  The  State,  which 
prosecutes,  does  not  seek  a  conviction  in  any  case  wherein  her 
laws  are  not  shown  to  have  been  violated,  according  to  the  inter- 
pretation given  them  by  the  judges  whom  she  employs  to 
expound  them  in  her  own  tribunals.  They,  therefore,  are  to 
instruct  the  jury  concerning  the  law  of  the  case,  in  these  crim- 
inal causes,  the  same  as  in  civil.^  And  even  though  an  express 
clause  of  the  Constitution  makes  the  jury  judges  of  the  law, 
still  they  violate  their  oath  if  they  bring  in  a  verdict  counter  to 
the  instructions  of  the  judge  in  a  matter  of  law,  unless  they 
believe  him  to  be  wrong  about  the  law,  and  believe  a  different 
view  to  be  the  true  one.^  When,  also,  there  is  a  conviction, 
and  the  judges  deem  it  to  be  wrong  in  point  of  law,  they  may 
set  aside  the  verdict,  or  otherwise  reverse  the  result,  according 
to  the  common  course  of  the  court,  in  these  cases  the  same  as 
in  any  other .^ 

§  988.  Jury  as  Judges  of  the  Law,  continued.  —  The  juridical 

philosophy  of  this  matter  of  permitting  the  jury  to  bQ  judges 
of  the  law  in  criminal  causes  appears  to  be  the  following. 
.  According  to  ordinary  rules,  whatever  the  judge  in  a  particular 
case  declares  to  be  law,  is,  if  his  decision  is  not  reversed'  by  a 
higher  tribunal,  the  law  of  the  case ;  and,  if  it  is  reversed,  the 
decision  of  the  higher  court  is  in  like  manner  the  law  of  the 
case.  But  this  proposition  cuts  very  deep.  The  prisoner  is 
conclusively  presumed  by  the  law  to  have  known  what  this  law 
of  the  case  was,  at  the  time  when  he  did  the  act,  the  same  as  the 
judge  and  counsel  know  it  after  long  examinations  of  books, 
deep  search  into  legal  principles,  and  profound  deliberation.^ 
Yet  to  qualify,  in  some  measure,  and  bend  to  human  infirmi- 
ties, this  extremely  rigid  rule,  the  doctrine  of  permitting  juries 
to  judge  of  the  law  declares,  that,  if  in  a  particular  case  the 

1  Ante,  §  976 ;  Murphy  v.  The  State,  Carter  v.  The  State,  2  Ind  617 ;  Lynch 

6  Ind.  4db;  Grady  v.  The  State,  11  v.  The  State,  9  Ind.  541;  McCullough 

Ga.  263.  V.  The  State,  10  Ind.  276  ;  V^ilUams  v. 

>  Schnier  v.  People,  28  HI.  17 ;  Fisher  The  SUte,  10  Ind.  608. 

V.  People,  28  111.  288;  The   State  v,  *  The  State  v.  Sims,  Dudley,  Ga. 

McDonnell,    82   Yt.    491.     And   see  21B ;  Daily  v.  The  State,  10  Ind.  686. 

Golden  u.  The  State,  26  Ga.  627;  Me-  «  Grim.  Law,  L  §  874  et  seq. 
Pherson  v.  The  State,  22   Ga.  478; 
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jury,  after  receiving  instructions  from  the  court,  believe  upon 
their  oaths  the  act  done  to  have  been  no  violation  of  law,  they 
may  so  find,  though  the  judge  thinks  otherwise.  And  truly  it 
seems  not  to  be  a  very  wide  departure  from  abstract  justioe  to 
require  of  a  man,  when  he  does  an  act,  no  greater  knowledge  of 
the  law  relating  to  it,  in  order  to  hold  him  as  criminal  by  reascm 
of  the  doing,  than  the  jury  possess  afterward,  when,  having 
listened  to  the  full  and  carefully  weired  instructions  of  the 
proper  judicial  tribunal  upon  the  subject,  they  give  it  their 
calm  deliberation,  in  the  solemnity  of  thought  and  freedom 
from  mental  bias  which  are  supposed  to  attend  whatever  is  done 
under  oath. 

§  989.  Jury  Judge  of  Fftot  —  CkmolnBion.  —  That  the  jury  are 
to  judge  of  the  fact,  as  detailed  by  the  witnesses,  and  that 
here  their  power  is  exclusive,  we  saw  in  the  last  chapter.^  And 
the  division  line  of  duties  between  jury  and  judge  was  there  in 
some  measure  run.  It  would  be  interesting  to  pursue  these 
and  kindred  topics  further ;  but  the  waning  space  which  is  left 
in  the  present  volume  reminds  us  that  this  chapter  mi^t  close 
here. 


CHAPTER  LXV. 

THE  DBUBEBATIONS  OF  THE  JUBT. 

§  990.  Confllclai  of  Decision  and  PractiLoe.  —  The  questions 
which  arise  under  this  title  are  attended  with  some  uncertainty 
and  conflict  of  judicial  decision  and  practice.  The  English 
and  American  law  relating  to  them  differs  perhaps  somewhat ; 
the  ancient  and  modern,  differs;  and  the  law  of  the  several 
States  differs.  Let  us  devote  to  them  such  space  as  we  can ; 
remembering,  however,  that  we  here  tread  on  ground  shaken 
by  the  yet  continuing  earthquake  of  change,  where  nothing  is 
quite  surely  stable,  and  the  form  of  the  future  does  not  hith- 
erto distinctly  appear. 

^  Ante,  {  979. 
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§  991.   The  Custody  of  the  Jury :  — 

"Where  Sit  —  In  'whose  Charge  —  Oath  of  Attending  Officer.  — 

After  the  jury  is  impanelled,  down  to  the  close  of  the  public 
hearing  in  the  case,  the  jury  sits  in  open  court,  and  is,  of 
course,  in  charge  of  the  court.  But  when  tliis  body  goes  out 
to  "deliberate  on  its  verdict,  it  is  committed  to  the  care  of  a 
sworn  officer  of  the  court.  Tlie  oath  which  this  officer  takes, 
is,  as  given  in  the  English  books,  as  follows :  — 

"  Tou  shall  well  and  truly  keep  this  jury  in  some  convenient  and  private 
place,  without  meat,  drink,  or  fire  (candle  light  excepted) ;  you  shall  not  sufler 
any  person  to  speak  to  them,  neither  shall  you  speak  to  them  yourself,  unless  it 
be  to  ask  them  if  they  are  agpreed  on  their  verdict,  without  leave  of  the  courts 
So  help  you  God."  i 

This  form  of  the  oath  is  not  used  in  all  our  States ;  for  it 
proceeds  on  an  idea  of  the  law  which  in  probably  most  of 
them  is  now,  in  part  or  in  full,  obsolete.  Therefore  the  form 
is  modified  to  accord  with  the  modified  idea  of  the  law. 

§  992.  "Whether  Oath  necessary  —  ZS£fect  of  oinitting  it.  —  And 
it  is  held  in  Ohio,  that,  where  the  jury  retire  in  charge  of  a 
sworn  officer  of  the  court,  there  need  not  be  administered  to 
this  officer  any  special  oath  whatever.  Said  Bead,  J. :  ^^  One 
of  the  objects  of  administering  the  special  oath  to  officers  hav- 
ing charge  of  juries,  in  ancient  times,  appeared  to  be.  to  secure 
an  observance  of  those  senseless  and  harsh  measures  which 
looked  oftentimes  to  the  compelling  of  a  verdict  by  physical 
suffering,  rather  than  a  conviction  of  reason,  which  both  officer 
and  jury  were  disposed  to  disregard.  That  has  passed  away, 
and  with  it  the  means  resorted  to,  to  enforce  it."  *  Where  the 
jury  go  out  under  the  charge  of  an  iinsworn  officer,  the  ver- 
dict, it  has  been  held  in  Mississippi,  will  be  set  aside,  unless  it 
affirmatively  appears  that  they  were  in  no  way  affected  thereby.^ 
And  in  Wisconsin  it  is  held  in  very  .broad  terms,  that,  unless 

»  2  Gude  Crown  Pract.  684.    Chitty  Crim.  Law,  682.    But  the  form  copied 

giyes  the  oath,  as  extracted  from  Dal-  into  the  text  is  a  later-puhlished  oue, 

ton's  Justice,  c.  186,  as  follows :  "  You  furnished  by  an  author  who,  taking  it 

shall  swear  that  you  shall  keep  thid  jury  from  actual  practice,  could  not  be  mis- 

without  meat,  drink,  fire,  or  candle ;  taken.    The  date  of  his  publication  is 

you  shall  suffer  none  to  speak  to  them ;  1828. 

neither  shall  you  speak  to  them  your-  '  Davis  v.  The  State,  16  Ohio,  72, 

self,  but  only  to  ask  them  whether  they  '  McCann  w.  The  Stote,  9  Sm.  &  M. 

are  agreed.  So  help  you  God."  1  Chit  466. 
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the  officer  is  sworn,  the  proceedings  will  be  pronounced 
erroneous.^ 

§  993.  Coatody  during  an  Adjournment  —  There  is  a  class  of 
criminal  cases  in  which  it  is  held,  by  most  of  our  courts,  that 
the  jury  must  not  be  permitted  to  separate  after  they  are 
'impanelled  and  sworn  to  try.  the  cause.^  If,  therefore,  the 
court  adjourns  for  a  space  of  time  during  the  progress  of  the 
trial,  or  if  for  any  other  reason  the  jury  is  to  be  kept  together 
out  of  the  presence  of  the  court,  they  should  be  placed  under 
the  charge  of  a  sworn  officer.  And  where,  in  an  Indiana  case, 
it  did  not  appear  that  this  was  done  during  an  adjournment, 
the  verdict  was  set  aside  as  erroneously  rendered.^  Perhaps, 
in  some  of  the  other  States,  this  consequence  would  not  be 
held  necessarily  to  follow  the  omission  to  pursue  this  practice ; 
while  yet  this  is  doubtless  every  where  deemed  to  be  the  true 
practice.* 

§  994.  The  Jury  in  the  Presence  of  the  Court:  — 
Differenoea  of  Opinion  —  The  General    Doctrine — (Points,  in 

the  Note).  —  While  the  jury  are  in  the  presence  of  the  court, 
they  are  subject  to  its  immediate  control  and  direction.  Beyond 
this,  it  is  easy  to  state  what  points  have  been  held  by  particular 
tribunals ;  but  there  is  not  much  which  can  be  said  with  any 
certainty  that  it  will  be  accepted  everywhere  as  sound  in  law-^ 

1  Brucker  v.  The  State,  16  Wis.  888,  before,  as  well  as  after,  he  is  sworn ; 

886.   The  fact  that  a  jury  in  a  criminal  and  neither  the  jurors  who  hare  been 

case,  while  considering  their  verdict,  elected  and  not  sworn,  nor  the  jury  af- 

were  in  charge  of  one  whose  oath  to  ter  they  have  been  sworn,  can  disperse 

perform  the  duties  of  a  bailiff  had  not  without  the  consent  of  the  prisoner, 

been  taken  in  exactly  the  statutory  McQuillen  v.  The  State,  8  Sm.  &  M. 

form,  is  not  ground  to  disturb  the  ver-  687.    It  lies  in  the  sound  discretion  of 

diet.    Hittner  v.  The  State,  19  Ind.  48.  the  court  to  permit  a  portion  of  a  jury 

A  new  trial  will  not  be  granted  in  a  to  disperse  before  completing  the  pan^. 

criminal  case  because,  after  a  deputy  Frances  r.  The  State,  6  Fla.  806.   This 

sheriff  was  sworn  to  take  charge  of  the  is,  in  substance,  the  Virginia  doctrine 

jury,  the  sheriff  himself  took  charge  of  also.     Tooel    v.    Commonwealth,    11 

them.    People  v.  Hughes,  29  Cal.  267.  Leigh,  714 ;  Martin  v.  Commonwealth, 

3  Post,  §  996.  2  Leigh,  746.    In  Missouri,  the  rule 

'  Jones  V,  The  State,  2  Blackf.  476.  in  capital  cases  forbidding  the  jury  to 

^  Gibbons,  v.   People,   28  111.   618 ;  separate  applies  only  to  the  jury  when 

Stone  V.  The  State,  4  Humph.  27.  duly  impanelled,  sworn,  and  charged 

^  Some  of  the  ac|judged  points  are  with  the  cause.    In  this  instance,  the 

the  following :  In  a  criminal  case,  when  jurymen  had  been  selected,  and  then 

a  juror  is  elected,  he  must  remain  un-  dismissed  until  the  next  morning.   The 

der  the  care  of  the  court,  or  an  officer.  State  v.  Bums,  88  Misso.  488.    It  is 
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It  is  plain,  however,  that  what  the  court  will  permit  must 
depend  mainly  upon  whether  or  not  the  case  is  one  in  which, 
according  to  the  general  practice  of  the  court,  the  jury  is  per- 
mitted to  separate,  on  an  adjournment,  before  the  trial  is  fin- 
ished. And,  if  a  juror  has  committed  an  irregularity  without 
the  permission  of  the  judge,  its  effect  upon  the  verdict  must 
depend  upon  a  variety  of  circumstances,  such  as  will  occur  to 
the  reader  during  his  perusal  of  the  following  sections. 

§  995.  In  what  Cases  the  Jury  may  he  permitted  to  leave  the 
Presence  of  the  Courts  unattended  by  an  Officer^  and  separate :  — 

Capital  Ca«e8  —  Feloniea  not  Capital  —  It  is  a  doctrine  pre- 
vailing almost  everywhere  in  this  country,  that,  in  capital  cases, 
the  jury  can  never  be  permitted  to  leave  the  presence  of  the 


within  the  sound  discretion  of  the  pre-  appear  lipon  the  affidarits  of  the  jurors 

siding  judge  to  allow  a  juror  to  leave  that  they  did  not  speak  with  any  per- 

the  jury  box  for  a  brief  time,  even  during  son  in  their  absence,  the  verdict  ought 

the  trial  of  a  capital  case.   The  State  v.  not  to  be  set  aside."    The  State  v. 

McElmumy,  8  Strob.  88.    If  a  juror,  Carstaphen,  2  Hay w.  288 ;  s.  f.   The 

•worn  in  a  capital  case,  is  permitted  to  State  v.  Lytle,  6  Ire.  68.    Where,  on 

be  separated  from  his  fellows,  a  special  the  trial  of  an  indictment  for  rape, 

order  authorizing  the  separation  should  one  of  the  jurors,  while  the  court  was 

be  entered  of  record,  and  the  juror  in  session,  left  the  box,  passed  through 

placed  in  the  charge  of  an  officer,  who  the  group  of  spectators  standing  about, 

should  be  specially  sworn  not  to  permit  and  after  a  moment's  stay  returned  to 

the  juror  to  go  out  of  his  sight  and  the  box,  it  was  held  that  these  fiicts 

hearing;  he  should  also  be  sworn  not  furnished  no  ground  for  a  new  trial, 

to  converse  with  him  about  the  trial  Porter  v.  The   State,  2  Ind.  486.    A 

himself,  or  permit  others  to  do  so,  and  conversation  had  by  one  or  more  of 

to  cause  the  juror  to  return  as  soon  as  the  jury,  in  a  trial  for  felony,  with  a 

practicable.    Jumpertz   v.  People,  21  person  not  a  member  of  the  jury,  or 

HI.  876.    A  juror,  in  a  trial  for  man-  having  the  charge  of  them,  is,  when 

slaugliter,  after  having  been  sworn,  left  unexpUined,  good  ground  for  a  new 

the  jury  box,  and  walked  about  the  trial ;  but  it  is  otherwise  if  it  appears 

room  unattended,  conversing  with  vari-  that  no  influence  un&vorable  to  the 

ous  persons.    And  this  was  held  not  to  prisoner  was    exerted.    Riley  v.  The 

be  a  sufficient  irregularity  to  set  aside  State,  9  Humph.  646.    Where,  during 

the  verdict.    Cohron  v.  The  State,  20  a  capital  trial,  one  of  the  jurors,  in  the 

Ga.  762.  A  verdict  will  not  be  set  aside  presence  of  the  court,  spoke  to  a  per- 

merely  because  one  of  the  jurors  ab-  son,  not  of  the  jury,  and  asked  him  to 

sented  himself  for  a  short  time  from  give,  him  a  vest ;    this  was  held  to 

the  others  without  the  consent  of  the  be  no  ground  for  a  new  trial.    Rowe 

court,  where  the  record  itself  precludes  v.  The  State,  11  Humph.  491.    But  in 

the  supposition  that  there  was  any  tarn-  one  case,  where  a  juror,  in  the  course 

pering  with  the  juror.   Whitney  v.  The  of  the  trial,  separated  ftom  his  fellows, 

State,  8  Misso.  166.    Though  jurors  unattended  by  an  officer,  the  verdict 

retire  without  leave,  it  is  no  cause  for  was  set  aside.    The  State  t;.  Shippy, 

a  new  trial  unless  they  converse  with  Brayt.  169.    See  Stone  v.  The  State, 

some  one.    Said  Hall,  J. :  "If  it  shall  4  Humph.  27. 
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court,  even  on  an  adjournment  over  night,  except  in  charge  of 
a  sworn  officer,  and  then  they  must  be  kept  together.^  Yet  in 
South  Carolina  it  is  held  to  be  within  the  discretion  of  the 
court,  even  in  capital  cases,  to  permit  the  jury  to  separate  at 
the  adjournments  from  day  to  day.  Still  it  was  obserred  by 
Johnson,  J. :  ''  The  great  influence  which  public  opinion  has 
over  individuals,  and  the  practices  to  which  jurors,  who  are 
charged  with  the  trial  of  a  cause,  are  exposed,  furnish  the  most 
cogent  reasons  for  preventing  their  dispersion,  and  intermixing 
with  the  parties,  or  their  friends,  when  it  is  practicable  to  pre- 
vent it."  ^  The  like  doctrine  and  practice  appear  to  prevail 
also  in  Connecticut.^  In  some  of  our  States,  the  rule  which 
forbids  the  court  to  permit  a  separation  appears  to  extend  also 
to  felonies  not  capital.^ 

§996.  Misdemeanors  —  Other  Crimes.  —  On  the  Othor  hand, 

it  is  believed  to  be  the  doctrine  prevailing  everywhere,  both  in 
England  and  this  country,  that,  on  the  trial  of  any  misde- 
meanor, it  is  within  the  discretion  of  the  presiding  judge  to 
permit  the  jury  to  separate  and  disperse  at  the  adjournments.^ 
And,  as  intimated  in  the  last  section,  this  doctrine  extends,  in 
more  or  less  of  our  States,  to  the  mass  of  criminal  cases,  with- 
out reference  to  the  degree  to  which  the  crime  belongs.^  When 
such  separation  is  permitted,  the  judge  ought  to  caution  the 
jury  against  holding  conversation  with  any  persons  respecting 
the  cause,  or  suffering  it  in  their  presence,  or  reading  news- 
paper reports  or  comments  regarding  it,  and  the  like.*^ 

^  Jumpertz  v.  People,  21  Bl.  876 ;        7  In  a  case  of  burglary,  ArmBtrongy 

McLean  v.  The  State,  8  MisBO.  158 ;  J.  sitting  in  the  Pennsjlyania  court,  ob- 

The  State   t;.   Godfrey,   Brayt.   170 ;  served :  ''  It  is  also  assigned  for  error, 

Quinn  o.  The  State,  14  Ind.  689.  that  the  court  permitted  the  jury  to  sep- 

^  The  State  v.  Anderson,  2  Bailey,  arate,  after  they  have  been  impanelled 

666,  666 ;  The  State  v.  McKee,  1  Bai-  and  sworn,  and  heard  a  part  of  the  eri- 

ley,  661.  dence.    If  this  had  been  a  case  where- 

'  The  State  v.  Babcock,  1  Conn.  401.  in  capital  punishment  could  hare  been 

4  McLean  t;.  The  State,  supra;  Ber-  inflicted,  this  assignment  might  possi- 

ry  V.  The  State,  10  Ga.  611 ;  Wiley  v.  bly  have  met  with  some  favor.    But 

The  State,  1  Swan,  Tenn.  266.  in  cases  of  less  magnitude,  it  has  not 

6  Rex  V.  Woolf,  1  Chit.  401 ;  Rex  v.  been  the  practice  of  our  courts  to  con- 

Kinnear,  2  B.  &  Aid.  462.  fine  the  jury  during  the  hearing  of  the 

«  Davis  V.  The  State,  16  Ohio,  72;  evidence,  but  to  direct,  as  was  done 

Evans  v.  The  State,  7  Ind.  271,  where  here,  '  to  avoid  all  conversation  with 

it  appears  that  this  is  so  in  Indiana  by  any  person  about  the  case.'    It  is  the 

statute.  province  of  the  court  trying  the  causoj 
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§  997.  WTiat  may  he,  by  the  Court,  permitted  to  the  Jury  while 
in  the  Care  of  the  Officer:  — 

Difttinction  in  Cases  —  Refreshments  —  Recreation.  —  It  is  obvi- 
ous, that,  ill  those  cases  in  which  the  court  has  a  discretion  to 
permit  the  jury  to  separate  altogether,  it  may  make  any  direc- 
tion, within  such  general  discretion,  when,  instead  of  doing 
this,  it  commits  them  to  the  care  of  an  officer.  Whether  or 
not  refreshments  may  be  permitted  to  be  given  the  jury  is  a 
question  of  local  usage,  upon  which  the  practice  in  the  States 
diflFers.^  In  one  case,  the  jury,  after  thoy  were  impanelled, 
went  in  a  body,  under  the  care  of  the  sheriff,  a  mile  and  a  half 
into  the  country  for  recreation.  They  were  kept  together ;  no 
one  was  allowed  to  speak  to  them,  and  they  were  suffered  to 
speak  to  no  one ;  and,  on  returning,  they  retired  immediately 
to  their  room.  It  was  held  that  there  was  no  impropriety  in 
tlns.a 

§  998.   The  Consent  of  the  Prisoner :  — 

Should  not  be  asked  —  Its  Efifects.  —  According  tO  what  is 

probably  the  better  doctrine,  the  consent  of  the  prisoner  to  a 
separation  which  the  general  rules  of  the  law  do  not  permit, 
should  never  be  asked  of  him ;  and,  if  it  is  asked  and  granted, 
or  even  granted  without  his  being  asked,  it  will  avail  nothing.^ 
For,  as  Abbott,  G.  J.  said :  ''  I  think  the  consent  of  the  defend- 
ant in  such  a  case  ought  not  to  be  asked ;  and  my  reason  for 
thinking  so  is,  that,  if  that  question  is  put  to  him,  he  cannot 
be  supposed  to  exercise  a  fair  choice  in  the  answer  he  gives,  for 
it  must  be  supposed  that  he  will  not  oppose  any  obstacle  to  it; 
for,  if  he  refuses  to  accede  to  such  an  accommodation,  it  will 

to  see  that  the  rights  of  the  parties  are  According  to  a  Louisiana  decision,  in 

properly  guarded,  and  this  caution  is  all  criminal  cases,  the  separation  of  the 

considered  a  sufficient  protection,  unless  jury,  though  hy  leave  of  the  court,  and 

something  more  is  asked  for.    Agree-  with  the  consent  of  the  accused  and 

ments    [arguments]    drawn  from    the  his  counsel,  will  vitiate  the  verdict,  if  it 

practice  in  trials   for  capital  felonies  takes  place  after  the  evidence  has  heen 

have  not  the  force  that  is  asked  for  closed  and  the  charge  given.   The  State 

them,  when  applied  to  offences  of  lesser  v.  Populus,  12  La.  An.  710. 

degree."   McCreary  v.  Conmion wealth,  •  Ante,  §  121 ;  Wesley  v.  The  State, 

6  Casey,  828,  827.  11  Humph.  602 ;  Berry  v.  The  State,  10 

1  See  United  States  v.  Haskell,  4  Ga.  611 ;  Wiley  v.  The  State,  1  Swan, 
Wash.  C.  C.  402 ;  and  cases  cited  post,  Tenn.  256 ;  People  v.  Backus,  6  Cal. 
§  999,  note.  276 ;  Feiffer  v.  Commonwealth,  8  Har- 

2  The  State  v.  Perry,  Busbee,  880.  ris,  Pa.  468.    See  ante,  §  271,  274. 
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• 

excite  that  feeling  against  him  which  every  person  standing  in 
the  situation  of  a  defendant  would  wish  to  avoid."  ^  Tet  there 
are  cases  in  which  effect  has  been  given  to  a  consent  of  this 
general  sort,  it  not  being  deemed  incompetent  for  a  prisoner  to 
give  it.^  If  the  consent  is,  that,  after  the  jury  have  agreed  on 
their  verdict,  they  may  seal  it  up  and  separate,  this  is  no  waiver 
by  the  prisoner  of  his  right  to  be  present,  together  with  all  the 
jury,  at  the  time  it  is  rendered,  and  poll  them.^ 

§  999.  The  Consequences  of  Misbehavior  hy  the  Jury  or  a 
Juror ^  while  in,  Charge  of  the  Officer :  — 

DistinotloDB  —  (Points,  in  the  Note).  —  It  does  not  follow, 
from  the  mere  fact  of  misbehavior  of  one  or  more  of  the  jury, 
whether  with  or  without  the  consent  of  the  officer  in  charge, 
that  their  verdict  will  therefore  be  set  aside  on  the  application 
of  the  prisoner.  There  is  no  general  rule  which  can  be  given 
on  this  subject  other  than  that,  if  the  misbehavior  is  of  such  a 
nature  as  may  have  been  in  its  efibct  prejudicial  to  the  prisoner, 
the  verdict  will  be  set  aside ;  if  otherwise,  it  will  not  be.  And 
upon  this  matter  the  practice  of  the  courts  is  varying,  and 
somewhat  conflicting.^ 

^  Rex  V.  Woolf,  1  Chit.  401, 420, 421.  must  not  attempt  too  much  to  reconcile 

And  see  Teny  v,  Bufflngton,  11  Ga.  them  with  one  another ;  for  this  would 

887.  be  hopeless.   A  separation,  by  the  juij, 

^  The  State  v.  Mix,  15  Misso.  168 ;  before  bringing  in  their  verdict,  even  in 

Friar  v.  The  State,  8  How.  Missis.  422;  a  capital  case,  and  much  more  in  a  case 

Quinn  v.  The  State,  14  Ind.  589.    The  not  capital,  does  not,  per  se,  render  the 

Court  of  Appeals,  in  New  York,  held,  verdict  void.    It  will  be  set  aside,  or 

not  long  since,  that  on  a  capital  trial  it  not,  according  to  circumstances.    The 

is  competent  for  the  judge,  with  the  State  v.  Miller,  1  be  v.  &  Bat.  600; 

consent  of  the  accused,  to  permit  the  Wyatt  v.  The  State,  1  Blackf.  267 ; 

separation  of  the  jury  during  the  prog-  People  v.  Douglass,  4  Cow.  26 ;  Com- 

ress  of  the  trial ;  and  a  conviction  is  monwealth  v.  McCaul,  1  Ya.  Cas.  271 ; 

not  vitiated  thereby,  imless  the  sepa-  Parsons  v.  Huff,  88  Maine,  187 ;   The 

ration  is  shown  to  have  been  accompa-  State  v.  Hester,  2  Jones,  K.  C.  88; 

nied  hy  some  abuse  prejudicial  to  the  Edrington  v.  Eiger,  4  Texas,  89 ;  The 

accused.      Selden  and  Gray,  judges.  State  v.  Barton,  19  Misso.  227;   The 

dissented.    Stephens  v.  People,  19  N.  State  v,  Harlow,  21  Misso.  446;  The 

Y.  549.  State  v.  Igo,  21  Misso.  459 ;   Bex  v. 


5  Wright  V.  The  State,  11  Ind.  569 
And  see  Reins  v.  People,  80  111.  256 
The   State  v.   Engle,   18  Ohio,  490: 
Sanders  v.  The  State,  2  Iowa,  280 
Priar   v.  The  State,  8  How.   Missis 


Einnear,  2  B.  &  Aid.  462;  The  Sute 
V.  O'Brien,  7  K.  I.  886.  The  doctrine 
of  many  courts  is,  that,  in  such  a  case, 
the  burden  is  on  the  state  to  explain 
the  matter,  else  there  will  be  a  new 


422.  trial.   The  State  V.Miller, supra;  Jum- 

4  It  will  help  the  reader  to  bring  be-  pertz  v.  People,  21  HI.  875 ;  Roberts  v» 

fore  him  some  points  adjudged.     He  The  State,  14  Ga.  8 ;  The  State  v.  Fox, 
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§  1000.  Communications  between  the  Court  and  Jury :  — 
Right  of — How.  —  The  retiring  of  a  jury  to  deliberate  on 

1  Ga.  Decis.  86 ;  The  State  v.  Feter»  1  another  juror,  a  phjaician ;  it  appeared 

Ga.  Decis.  46 ;  The  State  v.  Prescott,  that  no  one  but  the  sick  man  drank, 

7  N.  H.  287 ;  Keenan  v.  The  State,  8  and  he  a  proper  quantity  only ;  and  the 

Wis.  182;   Cornelius' v.  The  State,  7  conviction  was  allowed  to  stand.    Pope 

Eng.  782 ;  Coker  v.  The  State,  20  Ark.  v.  The  State,  86  Bfissis.  121.    After  the 

58.    In  a  capital  case,  a  mere  separa-  jury  in  a  capital  case  had  been  charged 

Uon  by  one  juror  firom  his  fellows  is  and  committed  to  the  care  of  an  officer, 

&tal  to  the  verdict.     Maher  v.  The  they  were  out  locked  up  in  the  usual 

State,  8  Minn.  444.    And  see  McLean  jury  room  fit>m  Thursday  till  Saturday. 

V.  The  State,  8  Misso.  168.    A  verdict  During  that  time  they  frequently  sapa- 

will  not  be  set  aside  on  account  of  the  rated  to  obey  the  calls  of  nature,  one 

misconduct  or  irregularity  of  a  jury,  going  out  at  a  time  under  the  charge  of 

even  in  a  capital  case,  unless  it  be  such  the  officer,  and  one  juror  did  this  six 

as  might  afiect  their  impartiality,  or  times ;  during  the  absence  of  the  officer, 

disqualify  them  for  the  proper  exercise  the  other  jurors  remained  locked  up  in 

of  their  functions.     Where,  in  such  a  their  room.     One  juror,  accompanied 

case,  the  jury,  after  retiring  and  agree-  by  the  officer,  went  to  a  drug  store,  one 

ing  upon  a  verdict,  procured  the  consta-  hundred  and  fifty  yards  off,  for  some 

ble  who  had  them  in  charge  to  bring  medicine,  being  sick ;  and,  in  answer 

them   some  cider  and  other  refresh-  to  a  question  whether  they  had  agreed, 

ments,  and  the  constable  permitted  the  said  they  had  not    The  jurors  ate  and 

boy  who  brought  the  refireshments  to  drank  with  the  permission  of  the  court, 

enter  the  jury  room  with  himself,  and  and  sometimes  in  violation  of  the  orders 

some  conversation  took  place  in  which  of  the  court.   They  dropped  notes  from 

the  two  participated,  but  with  no  refer-  the  windows  of  the  room  in  which  they 

enoe  to  the  case  on  trial,  it  was  held,  were  confined,  and  one  juror  stood  on 

that  these  facts  constituted  no  ground  the  outside  of  the  closed  door,  and  con- 

for  a  new  trial.     Commonwealth   v,  versed  priyately  with  a  stranger  for . 

Boby,  12   Pick.  496,  619.     When  a  more  than  ten  minutes.    Several  jurors 

sheriff  makes  improper  remarks  to  a  received  letters,  and  also  conversed  with 

juryman,  he  may  be  fined  for  his  con-  persons  fh>m  the  windows  of  their  room, 

duct,  but  it  does  not  vitiate  the  verdict.  The  negro  servants  and  children  of 

Reins  v.  People,  80  HI.  266.    After  a  some  of  them  visited  them ;  but  what 

jury  had  been  out  eighteen  hours,  the  was  contained  in  the  notes,  and  what 

bailiff  told  them  that  they  should  have  was  the  subject  of  the  various  conver- 

nothing  more  to  eat  and  no  water  to  sations,  did  not  appear.    Thereupon  it 

drink  unless  they  decided  one  way  or  was  held,  that  there  is  a  diflerence  be- 

the  other ;  he  intended  it  as  a  jest,  and  tween  a  cause  for  a  new  trial,  and  a 

some  of  the  jurors  so  understood  it,  cause  for  a  mistrial;   that,  whenever 

though  others  were  under  the  Impres-  there  are  circumstances  which  cast  sns- 

sion  that  it  was  by  order  of  the  court,  pidon  on  the  verdict,  by  showing  there 

It  was  deemed  not  to  be  the  natural  might  have  been  undue  influences  ez- 

eflbct   of  such   a   communication   to  erted  upon  the  jury,  it  is  in  the  dlscie- 

produce  an  impression  improperly  in-  tion  of  the  presiding  judge  at  the  trial 

fluencing  the  verdict ;   therefore   the  to  grant  a  new  trial ;  but,  if  undue  in- 

conviction   was    permitted   to   stand,  fluences  are  shown  to  have  been  acta- 

though  the  officer  had  acted  improper-  ally  exerted  upon  the  jury,  there  has 

ly.    One  of  the  jurors  complained  of  been  no  trial,  and  the  court  on  appeal 

Ulness,  and  the  officer  brought  him  a  will  grant  a  trial  as  matter  of  law.    In 

bottle  of  liquor,  at  the  suggestion  of  this  case,  as  it  did  not  appear,  1m  mat- 
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their  verdict  does  not  necessarily  cut  off  all  communication 
between  them  and  the  judge.    If,  liowever,  the  judge  has  occar 

ter  of  fact,  that  nndue  inflnences  had  have  been.  McLain  v.  The  State,  10 
been  exerted,  the  court  could  not  de-  Yerg.  241.  A  new  trial  in  a  murder 
dare  the  verdict  to  be  the  event  of  no  case  will  not  be  granted,  where  the 
trial,  but  were  of  opinion  that  the  pre-  verdict  is  clearly  right  upon  the  evi- 
giding  judge  would  have  had  good  dence,  because  some  of  the  jury,  when 
ground  for  granting  a  new  trial.  The  deliberating,  separated  from  the  others. 
State  V.  Tilghman,  11  Ire.  518.  It  is  without  leave .  of  the  court,  or  the 
no  ground  for  a  new  trial  that  the  oflScer  knowledge  or  consent  of  the  defendant, 
permits  a  juror  to  go  into  his  own  house  and  without  being  attended  by  an  offi- 
to  change  Ills  linen,  if  the  juror  is  in  oer,  and  went  where  there  were  other 
sight  of  the  officer  all  the  time,  except  persons  and  drank  whiskey,  provided 
when  in  bis  room,  and  he  remains  there  the  prosecution  prove  that  the  ofiend- 
no  longer  than  is  reasonably  required ;  ing  jurors  were  not  influenced  adverse- 
the  separation  not  being  attended  with  ly  to  the  defendant,  or  in  any  respect 
any  suspicion  of  abuse,  or  of  improper  rendered  less  capable  of  discharging 
influence.  The  State  v.  O'Brien,  7  their  duties.  Creek  v.  The  State,  24 
R.  I.  386.  The  mere  fact  that  a  jury  Ind.  151.  Said  Breese,  J.  in  an  lUinois 
in  a  capital  case  separated  without  case,  "  The  officer  having  charge  of  the 
permission  of  the  court,  and  some  of  jury,  permitting  any  member  of  them 
them  conversed  with  third  persons,  be-  to  drink  spirituous  liquors,  was  certain- 
fore  rendering  a  verdict,  is  not  a  suf-  ly  very  culpable,  and  would  have  been 
fident  ground  for  a  new  trial,  if  it  is  property  pmiished  by  the  court ;  but  it 
shown  that  no  iigury  to  the  defendant  is  not  such  conduct  as  would  vitiate  a 
resulted  therefrom.  People  w,  Symonds,  verdict."  Davis  p.  People,  19  Dl. 
22Cal.  848.  SeparationOf  three  jurors,  74,  78.  In  Texas,  however,  it  was 
under  charge  of  an  officer,  to  go  to  a  held,  that,  if  a  jury,  wliile  deliberating 
privy  is  no  ground  for  a  new  trial,  upon  their  verdict  in  a  capital  case. 
People  V.  Bonney,  19  Cal.  426.  Misbe-  drink  ardent  spirits,  this  is  cause  for  a 
havior,  to  be  cause  for  a  new  trial,  must  new  trial.  Said  Lipscomb,  J. :  "  The 
be  gross,  and  such  as  probably  iivjured  weight  of  authority  seems  to  be  against 
the  complaining  party.  Whelchell  v.  making  the  single  fact  of  the  juiy 
The  State,  28  Ind.  89.  Where  the  drinking  ardent  spirits,  per  »e,  a  suffident 
jury  went  to  the  jury  room  to  consider  ground  for  setting  aside  the  verdict  It 
of  their  verdict,  unaccompanied  by  any  is  treated  as  any  other  act  of  miscon- 
officer,  yet  it  did^  not  appear  that  they  duct ;  that,  if  furnished  by  a  party,  or 
had  separated,  or  that  any  tiling  im-  if  it  has  had  an  influence  on  the  jury 
proper  had  been  done,  the  court  refused  in  finding  their  verdict,  it  woukl  be 
to  grant  a  new  trial.  Jarnagin  v.  The  ground  for  setting  it  aside.  We,  how- 
State,  10  Yerg.  529.  Where  a  part  of  ever,  with  due  respect  to  the  judges 
the  jury,  in  a  capital  case,  the  trial  of  who  have  maintained  this  doctrine,  are 
which  lasted  several  days,  frequently  constrained  to  depart  from  their  opin- 
separated  themselves  at  night  from  ions;  and  we  believe  that  the  view 
their  fellow  jurors,  for  fifteen  or  twenty  they  have  taken  of  the  effect  of  ardent 
minutes  at  a  time,  without  being  under  spirits  on  the  feelings,  and  also  the 
the  charge  of  an  officer,  it  was  held  mind,'  has  been  superficial,  and  not  at 
that  this  was  an  irregularity  which  ail  philosophical.  Every  day's  experi- 
vitiated  the  verdict ;  and  it  was  un-  ence  must  satisfy  us,  that  it  is  impossi- 
necessary  for  the  prisoner  to  show  that  ble  to  lay  down  a  rule  as  to  how  much 
they  were  tampered  with  during  such  can  be  drank  without  impairing  the 
absence.    It  is  suffident,  if  they  might  qualification  of  a  juror  for  discharging 
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sion  to  make  a  communication  to  them,  he  should  send  his 
officer  for  them,  and  the  communication  should  take  place  in 
open  court.^  And  in  a  Minnesota  case,  where  without  consent 
of  the  parties  he  visited  them  in  their  room,  the  verdict  was  set 
aside  ;  though,  in  this  case,  his  communication  was  limited  to 
informing  them,  that,  if  they  wanted  information,  they  should 
come  into  open  court  and  ask  it.  "  Still,"  said  Emmett,  C.  J. 
"  a  judge  has  no  more  right  to  communicate  with  a  jury  after 

the  troet  confided  in  him.    Its  effects  ing  to,  or  tampering  with  them.    Rowe 

hare  been  well  described  by  Scotland's  v.  The  State,  supra.   To  the  like  efiect, 

most  popular  bard : —  see  Boles  v.  The  State,  18  Sm.  &  M. 

898.    When  a  juror,  after  the  jury  have 

*  Inspiring  bold  John  Barleycorn!  left  the  bar  to  retire  to  their  room, 

What  danfcers  thou  canst  make  us  scorn !  .^^««*«.  c^^  ui^  k««*k«^«  -«^  «-  ««* 

Wi»  tippenny  we  fear  nae  evil ;     '  separates  from  his  brethren,  and  is  out 

Wi*  usquebae,  weMl  face  the  devil.*  of  the  presence  and  supervision  of  the 

bailiff,  it  is  an  irregularity  which,  un- 
Yes,  it  is  but  too  true,  that  it  will  make  less  clearly  explained  and  justified,  re- 
a  man  bold  and  reckless,  not  only  of  quires  that  the  verdict  should  be  set 
consequences  personally,  but  also  of  aside ;  and  the  testimony  of  the  juror 
the  rights  of  thofe  whose  life  and  most  cannot  be  received  to  justify  or  explain 
valuable  interests,  property  and  repu-  his  absence.  Organ  v.  The  State,  26 
tation,  are  at  stake ;  and  its  effect  is  so  Missis.  78.  See  also  Commonwealth  v. 
very  different  on  different  men,  that  it  Wormley,  8  Grat.  712 ;  Luster  v.  The 
would  be  dangerous  in  the  extreme  to  State,  11  Humph.  169;  Kennedy  v.  Corn- 
attempt  to  lay  down  any  rule  by  which  monwealth,  2  Va.  Cas.  510 ;  Thomas  v, 
it  could  or  should  be  determined,  wheth-  Commonwealth,  2  Va.  Cas.  479 ;  Peo- 
er  a  juror  had  drank  too  much  or  not ;  pie  v.  Backus,  6  Cal.  276 ;  Browning  v. 
and  the  only  safe  rule  is  to  exclude  it  The  State,  88  Missis.  47 ;  Ned  v.  The 
entirely."  Jones  v.  The  State,  18  Tex-  State,  88  Missis.  864.  See  People  v. 
as,  168, 181, 182.  See  People  v.  Doug-*  Boggs,  20  Cal.  482 ;  People  v.  Branni- 
lass,  4  Cow.  26 ;  Commonwealth  t*.  Mc-  gan,  21  Cal.  887 ;  People  v.  Symonds, 
Caul,  1  Va.  Cas.  271.  That  the  drink-  22  Cal.  848.  A,  the  sheriff  of  the 
ing  of  ardent  spirits  by  the  jury,  when  county,  being  prosecutor,  B  was  indict- 
not  obtained  from  an  improper  squrce,  ed  for  murder  and  convicted  of  man- 
or taken  to  excess,  is  not  sufllcient,  per  slaughter.  B  consentinj;  in  person,  A 
ie,  to  set  aside  the  verdict,  see  The  summoned  the  jury,  by  direction  of  the 
State  V.  Upton,  20  Miss.  897 ;  Thompson  court ;  and,  though  the  jury,  when  they 
V.  Commonyvealth,  8  Grat.  687 ;  Rowe  retired,  were  put  under  the  charge  of  a 
V.  The  State,  11  Humph.  491.  That  it  constable,  yet  A  spent  a  night  in  the 
will  vitiate  the  verdict,  see  The  State  room  with  them.  In  his  own  aflldavit, 
V.  Baldy,  17  Iowa,  89;  The  State  v.  which  was  admitted  in  evidence,  he 
Bullard,  16  N.  H.  189.  One  of  the  ju-  swore  that  he  ^*  made  use  of  no  means, 
rors  went  about  fifteen  steps  apart  fh>m  of  any  sort,  to  influence  tiie  jury."  But 
his  fellows,  but  was  under  the  eye  of  it  was  held,  that,. in  such  a  case,  it  is 
the  officer.  Held,  no  ground  for  a  not  required  of  the  prisoner  to  show  a 
new  trial.  Nor  is  it  any  ground  for  a  prejudice  in  fact  to  his  rights.  It  is  suf- 
new  trial  that  the  jury  passed  through  flcient  that,  from  the  admitted  and  un- 
cTowds  of  people  in  going  to  the  hotel  explained  ihcts  of  the  case,  they  might 
where  they  dined,  or  that  they  dined  at  have  been  prejudiced.  McElrath  v. 
the  public  Uble  of  the  hotel,  under  the  The  State,  2  Swan,  Tenn.  878. 
charge  of  their  officer ;  no  one  speak-       ^  Hall  v.  The  State,  8  Ind.  489. 
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it  has  retired,  than  any  other  person ;  and  we  must  look  upon 
his  visit  in  this  case  in  the  same  light  that  we  would  view  the 
entry  of  any  third  person  into  the  jury  room,  while  the  jury 
were  in  consultation.  The  judge  can  have  no  communication 
with  the  jury,  or  give  them  any  the  least  information,  except  in 
open  court,  in  the  presence  of,  or  after  due  notice  to,  the  district 
attorney  and  the  prisoner  or  his  counsel."  ^  The  reader  who 
consults  the  note  to  the  last  section  will  see,  that  not  aU  courts 
would  hold  such  an  irregularity,  where  noticing  wrong  was 
meant  or  done,  to  be  a  ground  for  a  new  trial,  though  the 
individual  making  the  communication  had  been  an  indifferent 
third  person.  If  the  jury  wish  to  communicate  with  the  judge, 
they  send  the  officer  in  attendance  to  him  to  inform  him,  and 
he  receives  them  in  open  court.^  And  all  communications, 
though  in  open  court,  should  be  made  in  the  presence  of  die 
parties  or  their  counsel.' 


CHAPTER    LXVI. 

THE   VERDICT  AND  ITS  RENDITION. 
§1001.    How   Verdict   delivered   in   Ck)iirt — (Points,  in  the 

Note).  — The  question  of  the  prisoner's  presence  in  court,  at 
the  time  when  the  verdict  is  rendered,  has  already  been  con- 
sidered.^ Ghitty  states  the  method  of  rendering  the  verdict; 
and,  omitting  those  things  which  concern  forfeitures,  and  are 
therefore  not  of  use  in  this  country,  it  is  as  follows :  ^^  When 
the  jury  have  come  to  a  unanimous  determination  with  respect 
to  their  verdict,  they  return  to  the  box  to  deliver  it.  The  clerk 
then  calls  them  over  by  their  names,  and  asks  them  whether 
they  agree  on  their  verdict,  to  which  they  reply  in  the  affirma- 
tive.   He  then  demands  who  shall  say  for  them,  to  which  they 

1  Hoberg  v.  The  State,  3  Minn.  262,    412;  Commonwealth  v.  Jenkins,  Thadh 
270.  er  Crim.  Caa.  118. 

>  Commonwealth  v.  Kicketson,  5  Met.       >  Wade  v.  The  State,  12  Ga.  26. 

4  Ante,  §  271-278. 
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answer  their  foreman.  This  being  done,  he  desires  the  pris- 
oner to  hold  up  his  hand,  and  addresses  them :  ^  Look  upon  the 
prisoner,  you  that  are  sworn ;  how  say  you,  is  he  guilty  of 
the  felony  (or  treason,  &c.)  whereof  he  stands  indicted,  or  not 
guilty  ? '  [The  foreman  then  answers  '  guilty,'  or  '  not  guilty,* 
according  to  the  conclusion  to  which  the  jury  have  arrived  in 
their  consultations.]  The  officer  then  writes  the  word  '  guilty,' 
or  ^  not  guilty,'  as  the  verdict  is,  after  the  words  ^po  se.*  on  the 
record ;  and  again  addresses  the  jury :  ^  Hearken  to  your  ver- 
diet  as  the  court  hath  recorded  it ;  you  say  that  A.  B.  is  guilty 
(or  not  guilty)  of  the  felony  whereof  he  stands  indicted,  and 
so  you  say  all.' "  ^  This  is  substantially  the  course  of  things 
in  our  States  at  the  present  day ;  but  there  will  necessarily  be 
slight  differences  in  practice,  and  each  court  will  pursue  its 
ancient  course.  There  is  no  reason  to  suppose  that  any  minute 
departures  from  the  old  forms  will  vitiate  the  verdict.^ 

1  1  Chit  Grim.  Law,  686,  686.  court  at  the  term  at  which  it  was  re- 
'  And  see  the  observations  of  Shaw,  turned ;  and  the  court  will,  at  a  subse- 
C.  J.  in  Commonwealth  v.  Roby,  12  quent  term,  order  it  to  be  entered  nunc 
Pick.  496,  614.  See  ante,  §  278.  Some  pro  tunc.  Hall  v.  The  State,  8  Kelly, 
points  which  have  been  judicially  held  18.  See  also  The  State  v.  Reonnals, 
in  the  different  States,  relating  to  this  14  La.  An.  278.  A  juiy  having  come 
matter,  are  the  following :  After  a  ver-  in  with  their  verdict  in  a  capital  case, 
diet  in  felony  has  been  received  and  the  court  inquired  of  the  defendant's 
read,  it  is  the  duty  of  the  clerk  to  direct  counsel  whether  he  would  poll  them ; 
the  jury  to  hearken  to  their  verdict  as  then  whether  he  knew  any,  reason  why 
the  court  has  recorded  it ;  then  to  re-  it  should  not  be  received ;  to  botii 
peat  it  to  them  and  say,  "  and  so  say  which  questions  he  replied  in  the  nega- 
you  all,"  or  words  to  this  effect ;  nor  tive.  After  the  verdict  was  delivered, 
is  it  perfected,  until  their  assent  is  thus  and  the  jury  dismissed  and  dispersed, 
given,  any  one  having  a  right  to  retract,  but  witliin  ten  minutes,  the  court,  re- 
Commonwealth  V.  Gibson,  2  Ya.  Cas.  membering  that  they  had  not  been 
70.  It  must  be  delivered  in  open  court,  called  over  each  by  name  before  the 
it  not  being  sufficient  when  received  verdict  was  delivered,  had  them  reas- 
by  the  clerk  without  direction  from  the  sembled,  an  oath  administered,  and  each 
judge  or  consent  of  parties  during  a  re-  juror  swore  that  he  was  in  the  box 
cess.  The  State  v.  Mills,  19  Ark.  476.  when  the  verdict  was  delivered ;  that 
The  statute  requiring  the  names  of  ju-  he  heard  it  read ;  that  it  found  the  de- 
rors  to  be  called,  when  they  are  recalled  fendant  guilty  of  murder,  and  that  he 
for  instructions,  is  directory ;  and  a  fail-  agreed  to  it.  There  was  held  to  be 
ure  to  conform  to  it  is  not  fatal,  unless  no  ground  for  a  new  trial.  Mitchell  v. 
it  appears  that  some  prejudice  has  re-  The  State,  22  Qa.  211.  If  the  verdict 
suited  to  the  defendant  thereby.  The  is  received  and  read  aloud  in  open 
State  V.  Surge,  7  Iowa,  266.  It  is  no  court,  in  the  absence  of  the  prisoners, 
ground  for  arrest  of  judgment  in  a  and  the  jury  are  then  told  by  the  court 
criminal  case,  that  the  verdict  of  a  jury  that  they  are  discharged,  the  court  may 
was  not  entered  on  the  minutes  of  the  call  them  back  before  they  have  left 

619 


§  1003  TRIAL  BY  JURY.  [BOOK  VIH. 

§  1002.  Oral  — ^in  "Wxiting.  — r  The  reader  perceives,  that  the 
verdict,  according  to  the  practice  thus  described,  is  delivered 
orally.  According  to  a  New  Hampshire  case,  a  written  verdict 
in  a  criminal  cause  is  unofficial  and  irregular,  and  it  may  be 
rejected  ;  whereupon  a  verdict  in  tlie  ordinary  oral  form  will 
be  taken. ^  On  the  other  hand,  there  are  in  some  of  the  States 
statutes  which  require  it  to  be  in  writing.  Such  a  statute 
exists,  for  example,  in  Ohio ;  still,  where  a  verdict  was  ren- 
dered by  the  foreman  orally,  and  the  jury  were  polled  and  all 
declared  it  to  be  their  verdict,  and  the  prisoner  did  not  at  the 
time  object  to  this  form,  it  was  held  to  be  good.^ 

§  1003.  Conolusion  —  PoUing  Jury  — Juror's  Right  to  dissent. 

—  When  the  verdict  has  been  thus  rendered  and  recorded,  it 
is  conclusive,  and  it  cannot  be  retracted  by  one  or  by  all  of  the 
jurors.^  Neither  can  a  juror  be  afterward  heard  to  object,  that 
he  did  not  consent  to  the  verdict  thus  rendered.^  To  make  all 
sure,  therefore,  "  if,"  says  Lord  Hale,  "  the  jury  say  they  are 
agreed,  the  court  may  examine  them  by  poll ;  and,"  he  adds, 

* 

the  bar ;  and,  if  they  are  immediately  departure  from  the  old  forms.    It  was 
recalled,  upon  the  discovery  being  made  usual,  formerly,  after  the  deliyery  of 
that  the  prisoners  are  not  present,  and  the  verdict,  for  the  clerk  to  address 
the  papers  in  the  cause  are  huided  the  jury  as  follows  :  '  Hearken  to  your 
back  to  them,  the  prisoners  are  not  verdict  as  the  court  has  recorded  it! 
deprived  of  their  right  to  poll  the  jury.  You  say,  that  the  prisoner  is  not  guilty  ? 
nor  can  they  complain,  on  error,  of  this  And  so  say  you  all/    When  this  form 
proceeding.     Brister  v.  The  State,  26  was  observed,  there  was  an  opportunity 
Ala.  107.    After  a  jury  have  returned  of  correcting  any  mistake.  .  .  .  We  do 
their  verdict,  been  discharged,  and  sepa-  not  think  the  court  is  called  upon  to  say 
rated,  they  cannot  be  recalled  to  alter  at  what  interval  of  time  a  correction 
or  amend  it.    Sargent  v.  The  State,  11  should  be  made.    AH  we  do  is  to  say 
Ohio,  472.    And  see  Mills  v.  Common-  that,  in  the  present  case,  the  interval 
wealth,  7  Leigh,  761.    In  an  English  was  not  too  long.    Nothing  has  been 
case  of  felony,  of  comparatively  recent  done  but  what  daily  takes  place  in  the 
date,  the  verdict  was  given  in,  by  mis-  ordinary  transactions  of  life ;  namely, 
take  of  one  of  the  jurors,  '*  not  guilty,"  a  mistake  is  corrected  within  a  reason- 
when  the  jury  meant  guilty.    The  pris-  able  time,  and  on  the  very  spot  on 
oner  was  thereupon  discharged  from  the  which  it  was  made."    Reg.  v.  Vodden, 
dock;  butj  some  of  the  jury  interposing.  Dears.  229,  281,  6  Cox  C.  C.  226,  22 
he  was  immediately  brought  back,  and  Eng.  L.  &  Eq.  696. 
the  jury  were  again  asked  what  their  ^  Lord  v.  The  State,  16  N.  H.  825. 
verdict  was.     They   said    "guilty";  >  Hardy  t;.  The  State,  19  Ohio  SUte, 
upon  which  the  prisoner  was  sentenced.  679. 
And  it  was  held,  that  the  original  mis-  '  2  Hale  P.  C.  299. 
take  was  corrected  within  a  reasonable  *  Rex  v,  Wooller,  2  Starve.  Ill ;  Mer- 
time,  and    the  conviction  was  right  cer  v.  The  State,  17  Ga.  146 ;  Stanton 
PoUock,  C.  B.  said :  "  It  is  much  to  v.  The  State,  18  Ark.  817. 
be  lamented,  that  there  should  be  a 
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what  is  not  law  now,  "  if  in  truth  they  are  not  agreed,  they  are 
finable."  ^  And  it  is  held  in  most  of  our  States,  that  either 
party  may  claim,  as  of  right,  to  have  the  jury  polled,  and  a 
denial  of  the  right  is  an  error  in  the  proceedings.^  If  the  jury 
have  brought  in  a  sealed  verdict  by  consent,  they  are  not  to  be 
interrogated  thereon,  but  they  must  be  polled,  if  this  is  de- 
manded.^ The  object  of  polling  is  merely  to  ascertain  whether 
the  verdict  rendered  by  the  foreman  in  behalf  of  himself  and 
the  rest  is  really  concurred  in  by  the  others ;  therefore  the 
inquiry  is  restricted  to  the  question,  "  Is  this  your  verdict  ?  "  * 
Though  the  juror  has  in  fact  consented  to  the  verdict,  —  though, 
even,  it  is  in  writing  and  he  has  signed  it, —  yet  he  has  the 
right  to  dissent  at  any  time  before  it  is  finally  recorded  ;  ^  and 
if,  being  asked  the  question  at  the  polling  of  the  jury,  he  says 
he  cannot  conscientiously  agree  to  it,  his  scruples  must  be 
respected,  and  his  dissent  is  effectual.^  There  are  some  States 
in  which  it  is  held  not  to  be  a  matter  of  right  to  have  the  jury 
polled." 

*  §  1004.  ObJectUig  to  Verdict  on  its  Rendition  —  Improper 
Form  —  Finding  Part,  &a —  When  the  jury  come  in  with  their 
verdict,  it  is  not,  as  of  course,  to  be  immediately  received  in 
the  form  in  which  it  is  rendered.  And  it  is  probably  the  cor- 
rect doctrine  that  the  judge  may  require  the  jury  to  pass  by 
their  verdict  upon  the  whole  indictment,  in  such  form  of  words 
as  shall  constitute  a  su£Scient  finding  in  point  of  law ;  or,  if 
they  refuse,  decline  altogether  to  accept  the  verdict.^    It  seems 

^  2  Hale  P.  C.  299 ;  Watts  o.  Brains,  jury,  and  the  error  is  discovered  on 

Cro.  Eliz.  778.  the  spot,  the  correction  may  be  made. 

s  Nomaque  v.  People,  Breese,  109 ;  When,  in  one  case,  "  there  was  an  in- 

Brister  v.  The   State,   26  Ala.  107;  terval  of  three  or  four  minutes  after 

Mitchell  P.  The  State,  22  Ga.  211 ;  and  the  verdict  was  recorded  before  the  jury 

other  cases  cited  to  this  section.  expressed  their  dissent " ;    the  court 

*  United  States  v.  Potter,  6  Mc-  held  that  the  entry  might  be  vacated 
Lean,  186.  and  set  right  Bex  v.  Parkin,  I  Moody, 

4  The  Stote  v.  Bogam,  12  La.  An.  46. 

264;  The  State  v.  John,  8  Ire.  880.  •  The  State  v.  AusUn,  6  Wis.  205; 

ft  2  Hale  P.  C.  299;  Burk  v.  Com-  The  State  v.  Harden,  1  Bailey,  8.    See 

monwealth,  6  J.  J.  Mar.   675.     The  Loeffiier  v.  The  State,  10  Ohio  State, 

mere  entry,  by  the  clerk,  of  the  verdict  598. 

in  his  book,  does  not  necessarily  con-  ''  Commonwealth  v.  Roby,  12  Pick, 

stitute  a  final  recording  of  it.    If,  for  496,  511,  518 ;   The  SUte  v.  Wise,  7 

instance,  the  clerk  makes  the  record  Bidi.  412. 

contrary  to  the  understanding  of  the  &  Thus,  it  is  in  the  discretion  of  the 
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quite  plain,  that,  in  every  case  of  a  verdict  rendered,  the  judge, 
or  prosecuting  officer,  or  both  should  look  after  its  form  and 

judge,  and  not  a  matter  for  exception,  the  error  is  diecoTered,  the  oonrt 
whether  he  will  inquire  of  the  jurj,  should  direct  a  venire  de  novo.  Nemo 
rendering  a  verdict  of  guilty  of  murder,  v.  Commonwealth,  2  Grat.  658.  In  an 
if  they  found  the  name  of  the  person  English  case,  the  jury,  at  a  sessions, 
killed  to  be  the  same  as  alleged  in  the  gave  a  special  verdict  of  not  guilty, 
indictment.  The  State  v.  Conley,  89  and  it  was  entered  in  the  book  of  the 
Maine,  78.  Before  a  verdict  is  received  derk  of  the  peace.  Afterward  the 
by  the  court  and  recorded,  the  judge  chairman  told  the  jury,  they  must  re- 
may  call  a  witness  previously  examined  consider  their  verdict ;  and  they  gave 
and  cause  his  examination  upon  a  point  a  verdict  of  guilty  generally,  but  rec- 
on  which  the  jury  are  not  satisfied,  or  om mended  the  defendant  to  mercy  on 
on  which  they  are  about  to  render  an  account  of  his  not  doing  the  act  with 
erroneous  verdict ;  and  the  jury  has  a  malicious  intent ;  and  the  vjerdict 
control  over  their  verdict,  in  such  case,  was  then  altered  in  the  book  of  the 
although  delivered  to  the  clerk.  Burk  clerk  of  the  peace.  The  court  refused 
v.  Commonwealth,  6  J.  J.  Mar.  675.  to  interfere  by  mandamus  to  cancel 
In  Rhode  Island,  by  provision  of  the  the  ■  alterations.  Said  Littledale,  J. : 
statute  regulating  the  sale  of  intoxicat-  "  Whether  the  verdict  is  entered  prop- 
ing  liquor,  "  It  shall  not  be  necessary  erly  or  improperly  is  matter  for  the 
to  prove  an  actual  sale,  &c.,  but  the  no-  consideration  of  the  court  in  which  the 
torious  character  of  any  such  premises,  trial  took  place."  Rex  v.  Suffolk  Jus- 
Ac.,  or  the  keeping  of  the  implements  tices,  5  Nev.  &  M.  189  ;'  s.  o.  nom.  Rex 
or  appurtenances  usually  appertaining  t^.  Hughes,  1  Har.  &  W.  813.  In  a 
to  grog  shops,  tippling  shops,  or  places  later  English  case  it  was  held,  that  the 
where  intoxicating  liquors  are  sold,  judge  was  not  under  a  legal  duty  to 
shall  be  prima  fade  evidence  that  such  receive  the  first  verdict  which  is  re- 
premises  are  nuisances  within  the  turned  by  the  jury.  And  where,  on 
meaning  of  the  first  section  of  this  an  indictment  for  obtaining  money  by 
chapter.''  Thereupon  it  was  held,  that  false  pretences,  the  jury  brought  in  the 
if,  on  the  jury"  being  polled,  three  of  folio  wyig  verdict:  "We  find  the  pris- 
the  panel  refuse  to  consent  to  the  ver-  oner  guilty  of  obtaining  the  property 
diet  of  "  guilty,''  but  answer  "  guilty  by  the  false  representations  'in  the  two 
of  keeping  a  bar  there,'*  the  court  is  forged  letters,  and  that  the  parties 
not  authorized  to  record  the  verdict  would  not  have  parted  with  it  witliout 
"  guilty."  The  State  v,  Wright,  5  R.  those  letters  had  been  used ;  but  we 
I.  287.  The  court  may  require  a  ver-  think  that  he  meant  to  pay  for  them,"  — 
diet  to  be  amended  by  the  jury,  in  the  judge  refused  to  receive  this  ver- 
matter  of  form,  before  receiving  it.  diet,  and  told  the  jury  they  must  find 
Cook  V.  The  State,  26  Ga.  598.  Where  the  prisoner  guilty  or  not  guilty.  He 
a  jury  has  convicted  a  prisoner,  and  thereupon  gave  them  ftirther  instruc- 
fixed  the  term  of  his  imprisonment  for  tions  as  to  the  law ;  and,  on  consulta- 
a  shorter  period  than  the  law  allows,  tion,  they  brought  in  a  verdict  of 
the  court  cannot  enter  judgment  on  the  guilty.  On  a  case  reserved,  tKe  second 
verdict  for  the  shortest  period  of  im-  verdict  was  held  to  have  been  rightly 
prisonment  authorized  by  the  law,  for  received,  and  the  conviction  was  sus- 
the  oflence.  If  the  error  is  discovered  tained.  "  I  remember,"  said  Pollock, 
before  the  jury  is  discharged,  they  C.  B.  "the  case  of  a  man  who  was 
should  be  sent  back  with  proper  in-  tried  a  long  time  ago  for  shooting  the 
structions  to  reconsider  the  verdict.  Hammersmith  ghost,  as  it  was  called. 
And  if  they  persist  in  their  finding,  The  jury  there  returned  a  verdict  of 
or  if  they  have  been  dismissed  before  manslaughter.     They  were   then  ad- 
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its  substance  so  far  as  to  prevent  a  doubtful  or  insufficient 
finding  from  passing  into  the  records  of  the  court,  to  create 
embarrassment  afterward,  and  perhaps  the  necessity  of  a  new 
trial.  The  want  of  precaution  in  this  particular  has  led  to 
many  adjudications  for  which  the  occasion  ought  never  to  have 
been  furnished.  Some  of  them  will  be  considered  in  subse- 
quent sections,  but  it  will  be  needless  to  examine  them  all. 

§  1005.  General  —  Partial  —  SpeoiaL  —  Says  Archbold  :  ^ 
^^  The  verdict  in  a  criminal  case  is  either  general^  on  the  whole 
charge  (which  the  jury  are  at  liberty  to  find  in  all  cases,  both 
upon  the  law  and  fact  of  the  case) ;  ^  or  partial^  as  to  a  part  of 
the  charge  (as,  where  the  jury  convict  the  defendant  on  one  or 
more  counts'  of  the  indictment,  and  acquit  him  of  the  residue ; 
or  convict  him  on  one  part  of  a  divisible  count,  and  acquit  him 
as  to'  the  residue) ;  or  speciqlj  where  the  facts  of  the  case  alone 
are  found  by  the  jury,  the  legal  inference  to  be  derived  from 
them  being  referred  to  the  court. 

§  1006.  Special  Verdict :  — 
-   May  9lyrBj%    find  —  What    suffloient  —  Assault  —  Robbery  — 
The    County  —  Fftota    not    in    Ifuraa  —  ^^  A  jury  have  a  right, 


dressed  by  each  of  the  three  learned  fendants,  the  jury  came  into  court,  and 
judges  who  tried  the  case,  who  told  intimated  an  intention  to  acquit  one  of 
them  that  they  could  not  receive  that  them ;  and  the  court  remarked,  that, 
Terdict ;  if  the  jury  belieyed  the  ctI-  if  one  was  guilty,  both  were.  There- 
denoe,  they  must  find  the  prisoner  upon  the  State's  attorney  ordered  the 
guilty  of  murder ;  and,  if  they  did  not  clerk  to  enter  a  verdict  against  both, 
believe  it,  they  should  acquit  him.  and  the  jury  were  asked  if  any  of 
After  retiring  for  half  an  hour,  the  them  disagreed  to  such  verdict,  to 
jury  came  back  with  a  verdict  of  wilful  which  the  only  reply  was  a  nod.  It 
murder.  No  one  ever  suggested  that  was  held,  that  a  new  trial  ought  to  be 
the  course  pursued  by  the  judges  in  granted,  on  account  of  the  irregularity 
that  case  was  wrong.  A  judge  has  a  in  the  proceedings.  The  State  v, 
right,  and  in  some  cases  it  is  his  bound-  Shule,  10  .Ire.  168.  And  see  the  State 
en  duty,  whether  in  a  civil  or  in  a  v.  Arrington,  8  Murph.  671.  Where, 
criminal  cause,  to  tell  the  jury  to  re-  in  a  case  of  homicide,  the  statute  re- 
consider their  verdict.  He  is  not  bound  quires  the  jury  to  find  the  degree,  if 
to  receive  their  verdict  unless  they  they  come  in  with  a  general  verdict  of 
insist  upon  his  doing  so." .  Reg.  v.  guilty  the  court  should  order  them  to 
Meany,  1  Leigh  &  C.  218,  214,  216,  9  retire  again  and  bring  in  a  special  ver- 
Cox  C.  C.  281.  See  also,  to  the  like  diet.  People  v.  Marquis,  16  Cal.  88 ; 
efiect.  The  State  v.  Underwood,  2  Ala.  People  v.  Bonney,  19  Cal.  426. 
744 ;  McGregg  v.  The  State,  4  Blackf.  ^  Archb.  Crim.  PI.  &  £t.  18th  Lond. 
101 ;  Straughan  v.  The  State,  16  Ark.  ed.  146, 147. 
87.  In  a  North  Carolina  case,  on  the  >  Co.  Lit.  228;  4  Bl.  Com.  861. 
trial  of  an  indictment  against  two  de- 
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in  all  criminal  cases,  to  find  a  special  verdict.^  Such  yerdict 
must  state  positively  the  facts  themselves,  and  not  merely  the 
evidence  adduced  to  prove  them ;  and  all  the  facts  necessary 
to  enable  the  court  to  give  judgment  must  be  found ;  for  the 
court  cannot  supply  by  intendment  or  implication  any  defect  in 
the  statement.^  Thus,  where  the  indictment  alleged  that  the 
defendant  discharged  a  gnn  against  the  deceased,  and  thereby 
gave  him  a  mortal  wound,  and  the  special  verdict  stated  only 
that  the  defendant  discharged  a  gun,  and  thereby  killed  the 
deceased,  not  stating  in  terms  that  it  was  discharged  against 
him  ;  it  was  held  that  the  court  could  not  give  any  judgment 
against  the  defendant.^  So  where  the  indictment  charged  a 
robbery  from  the  person,  and  the  proof  was  of  a  taking  up  of 
the  prosecutor's  money  from  the  ground  in  his  presence ;  and 
the  special  verdict,  though  it  stated  that  the  defendant  struck  the 
money  out  of  his  hand,  and  immediately  took  it  up,  was  held 
insufficient,  because  it  did  not  expressly  find  that  he  was  pres- 
ent at  the  taking  up."  ^  And  if  the  special  verdict  embodies 
all  the  facts  which  constitute  the  crime  as  charged,  yet  is 
silent  as  to  the  county  in  which  they  transpired,  it  is  insuffi- 
cient.^ It  is  of  no  avail  for  the  special  verdict  to  find  facts  not 
in  issue ;  so  far  the  finding  is  nugatory.^.  For,  as  we  have 
seen  ,7  allegation  must  always  go  before  proof  to  make  the  latter 
of  any  avail. 

§  1007.  Not  foUcw  Words  of  Indiotment  —  Forgery  —  Murder 
—  Place  —  Day  —  Legal  Conclusion.  —  "  But  if  the  jury  find  all 

the  substantial  requisites  of  the  charge,  they  are  not  bound 
to  follow  in  terms  the  technical  language  of  the  indictment 
Thus,  where  the  defendant  was  charged  with  forgery  of  a  bank 
note,  and  the  special  verdict  stated  that  he  erased  and  altered 
it  by  changing  the  word  '  two  '  into  '  five,'  this  was  held  suf- 
ficient.^ So  where  an  indictment  for  murder  enumerated  three 
wotlnds,  and  the  special  verdict  mentioned  one  only,  this  was 

^  Commonwealth   v.   Chathams,  14  ^  Rex  v.  Francis,  2  Stra.  1015. 

V^right,  Pa.  181.  6  Commonwealth  v.   CaU,  21  Pick. 

3  2  Hawk.  P.  C.  c.  47,  §  9 ;  2  East  P.  509. 

C.  708,  784 ;  see  Rex  v.  Francis,  2  Stra.  ^  United  States  v.  Stereoscopic  Slides, 

1015 ;  Rex  v.  Royce,  4  Bur.  2078 ;  1  Sprague,  467. 

Chit.  Crim.  Law,  648.  7  Ante,  §  77  et  seq. 

'  Rex  V.  Plummer,  J.  Kel.  111.  »  Rex  t;.  Dawson,  1  Stra.  19. 
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held  not  to  be  a  fatal  variance.^    So  where  the  evidence  need 

m 

not  correspond  precisely  with  the  statement  in  the  indictment, 
the  special  verdict  will  be  good,  although  in  the  same  respects 
it  vary  from  the  statement  in  the  indictment :  as,  where  the 
fact  is  found  to  have  occurred,  in  a  case  of  a  transitory  nature, 
at  a  different  place  within  the  jurisdiction  of  the  court ;  or, 
where  time  is  immaterial,  on  a  day  different  from  that  stated  in 
the  indictment.'  If  the  verdict  do  not  state  the  time  when  the 
facts  occurred,  it  seems  the  court  will  intend  them  to  have 
happened  in  the  order  in  which  the  jury  have  stated  them.^ 
The  jury  need  not,  and  indeed  ought  not,  after  stating  the  facts, 
to  draw  any  legal  conclusion,  for  that  is  the  province  of  the 
court ;  and,  if  they  do  so,  and  the  inference  drawn  by  them  is 
an  erroneous  one,  the  court  will  reject  it  as  superfluous,  and 
pronounce  nevertheless  the  judgment  warranted  by  the  facts 
stated."  * 

§  1008.  Rare  —  Optional — Effect  of  Defect  —  In  the  United 
States,  special  verdicts  are  rarely  found ;  though  this  part  of 
the  English  law  is  known  with  us,  and  is  sometimes  practised 
upon.^  And  it  is  always  the  right  of  the  jury,  if  they  please^ 
to  bring  in  a  general  verdict  of  guilty  or  not  guilty,  instead  of 
rendering  a  special  one.^  If  the  special  verdict  is  insuflScient 
and  inconclusive,  it  may  be  set  aside  and  a  new  trial  granted.^ 

§  1009.  FaHial  Verdict :  — 

Convict  of  Part  and  acquit  of  Part  —  Bngrosaing  —  Degrees  — 
Burglary  —  Murder  —  Stabbing  —  Larceny.  —  But  it  often  be- 
comes necessary  for  the  jury  to  find  what  has  already  been 
described  as  a  partial  verdict  against  the  defendant.^  ^'  Thus," 
says  Chitty,®  "  they  may  convict  him  upon  one  count  of  the 
indictment,  and  acquit  him  on  the  charge  contained  in  another ; 
or,  upon  one  part  of  a  count  capable  of  division,  and  not  guilty 
of  the  other  part ;  as,  on  a  count  for  composing  and  publishing 

i  Bex  V.  Morgan,  1  Bulst.  87.  129 ;  Commonwealth  v.  Chathams,  14 

«  6  Co.  47 ;  2  RoU.  Ab.  689.  Wright,  Pa.  181. 

»  Rex  r.  Keite,  1  Ld.  Raym.  188.  «  Reg.  v.  AUdaj,  8  Car.  &  P.  186 ;  1 

*  1  Chit  Crim.  Law,  646.  Chit  Crim.  Law,  687;  People  v.  An- 

A  McGoffie  V.  The  State,  17  Ga.  497 ;  tonio,  27  Cal.  404. 

Jones  V,  The  State,  2  Swan,  Tenn.899;  '*  Commonwealth  t;.  Call,  21  Pick. 

Peterson  v.  United  States,  2  Wash.  C.  609 ;  The  State  v.  Arthur,  21  Iowa,  822. 

C.  86 ;  The  State  v,  Duncan,  2  McCord,  »  Ante,  §  1005. 

»  1  Chit  Crim.  Law,  687,  688. 
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a  libel,  the  defendant  may  be  found  guilty  of  publishing  only.^ 
And,  in  general,  where  from  the  evidence  it  appears  that  the 
defendant  has  not  been  guilty  to  the  extent  of  the  charge  speci- 
fied, he  may  be  found  guilty  as  far  as  the  evidence  warrants, 
and  be  acquitted  as  to  the  residue ;  ^  as,  where  he  is  charged 
with  engrossing  one  thousand  quarters  of  wheat,  and  the  evi- 
dence amounts  to  but  seven  hundred.^  But,  if  a  contract  be 
described,  it  must  be  proved  as  laid,  and  the  jury  cannot  find 
a  variant  contract.^  And  where  the  accusation  includes  an 
offence  of  inferior  degree,  the  jury  may  discharge  the  defend- 
ant of  the  higher  crime,  and  convict  him  of  the  less  atrocious.^ 
Thus,  upon  an  indictment  for  burglariously  stealing,  the  pris- 
oner may  be  convicted  of  the  theft  and  acquitted  of  the  noctur- 
nal entry ;  ^  upon  an  indictment  of  murder,  he  may  be  convicted 
of  manslaughter ;  ^  on  an  indictment  on  the  statute  of  stab- 
bing,^ he  may  be  acquitted  of  the  statutable  offence,  and  found 
guilty  of  felonious  homicide ;  ^  on  an  indictment  for  stealing 
privately  from  the  person,  he  may  be  found  guilty  of  larceny 
only  ;^^  on  an  indictment  for  grand,  the  offence  may  be  reduced 
to  petit,  larceny ;  ^^  robbery  may  be  softened  into  felonious 
theft  ;^  and,  on  an  indictment  founded  on  a  statute,  the  de- 
fendant may  be  found  guilty  at  common  law."  ^  These  are 
propositions,  which,  with  their  limitations,  we  have  had  occa- 
sion to  consider  elsewhere.^* 

§  1010.  Form — Different  ConntB — ZrfU'ceny  and  Embesealement. 
—  When  we  come  to  consider  the  form  of  this  partial  verdict, 
we  are  met  by  a  wilderness  of  cases,  which  have  grown  up  by 
reason  of  the  neglect  of  our  American  courts  and  prosecuting 

1  2  Camp.  688,  684,  686.  ^  Co.  Lit.  282  a;  2  Bol.  460;  Cro. 

2  And  see,  as  illustrating  this  mat-  Eliz.  296;  8  Dyer,  261a;  2  Hale  P.  C. 
ter,  ante,  §  477-488 ;  and  Crim.  Law,  I.  292,  298,  802 ;  2  Hawk.  P.  C.  c.  47,  §  4. 
§  804-^28.  8  1  Jac.  1,  c.  8. 

.»  2  Hawk.  P.  C.  c.  26,  §  75.  »  Style,  86 ;   2  Hale  P.  C.  802;   2 

*  2  Hawk.  P.  C.  c.  26,  §  75;  Lane,  Hawk.  P.  C.  c.  47,  §  6. 

19,  69,  60.  w  1  Leach,  240 ;  2  Hale  P.  C.  802; 

&  2  Camp.  588,  684,  586;    1  Leach,  2  Hawk.  P.  C.  c.  47,  §  6. 

86,  88;  2  East  P.  C.  616,. 617,  518;  2  n  2  Hale  P.  C.  802;  2  Stra.  1184;  2 

Hale,  P.  C.  852 ;  2  Hawk.  P.  C.  c.  47.  Hawk.  P.  C.  c.  47,  §  6. 

§  4,  6,  6.  12  2  Hale  P.  C.  802 ;  2  Hawk,  P.  C. 

6  1  Leach,  86,  88 ;  2  East  P.  C.  616,  c.  47,  §  6. 

618 ;  1  Hale  P.  C.  569,  660 ;  2  Hawk.  n  2  Hawk.  P.  C.  c.  46,  §  178. 

P.  C.  c.  47,  §  6;  Com.  478;  2  Hale  P.  "  Crim.  Law,  L  §  796-S23;    ante, 

•C.  802.  §  477  et  seq. 

626 


CHAP.  LXVI.}  VERDICT  AND  ITS  RENDITION.  §  1011 

oflScers  properly  to  instruct  and  assist  the  jury  in  respect  to 
its  form,  at  the  time  of  its  rendition.  If  these  volumes  are 
suffered  to  do  their  proper  work,  they  will  prevent  questions 
of  this  sort  arising  often  in  the  future ;  and,  if  their  teachings 
are  not  permitted  to  become  a  power  in  our  jurisprudence,  the 
author  will  feel  no  pleasure  in  helping  officials  out  of  difficul- 
ties which  they  would  not  listen  to  his  warnings  to  avoid. 
Where  the  Anding  is  a  general  one  of  guilty  on  one  or  more  of 
the  counts,  and  not  guilty  on  the  others,  there  is  no  difficulty 
in  so  designating  the  counts  as  to  render  the  verdict  certain 
and  plain.  One  obvious  mode  is  to  refer  to  the  counts  by 
number.^  But  if,  for  instance,  there  are  counts  for  larceny, 
and  counts  for  embezzlement,  and  the  verdict  is  "guilty  of 
embezzlement,"  <&c.,  the  meaning  of  the  jury  cannot  be  misap- 
prehended.^   Some  other  points  appear  in  a  digest  in  the  note.^ 

§1011.  Quilty  of  Part,  and    aUent  aa   to  the  Reat. — But  it 

sometimes  occurs,  that  the  jury  find  a  verdict  of  guilty  upon 
one  count,  or  one  substantive  charge  in  the  indictment,  and 
are  silent  with  respect  to  the  rest^*  It  seems  plain  that  the 
court  ought  to  require  the  jury  to  pass  upon  the  whole  indict- 
ment.^   Still,  if  this  is  not  done,  it  is  difficult  to  resist  the 

^  Girts  V.  Commonwealth,  10  Harris,  "  We  find  the  defendants  guilty  of  an 

Pa.«851 ;  Oxford  v.  The  State,  88  AU.  assault,  but  not  with  the  intention  of 

416.  injuring  the  parties,  and  not  of  the  bat- 

*  Guenther  r.  People,  24  N.  Y.  100 ;  tery."    It  was  considered  to  be  doubt- 
Page  V.  Commonwealth,  9  Leigh,  688.  fhl  what  the  jury  meant,  and  so  a  new 

'  A  verdict  of  "  guilty  on  the  first  trial  was  granted.    The  State  v,  Izard, 

charge,"  there  being  more  than  one  14  Rich.  209.   A  verdict  for  manslaugh- 

count  in  the  indictment,  is  equivalent  ter,  on  an  indictment  for  murder,  need 

to  guilty  on  the  first  count,  and  not  not  show  the  particular  facts  eonsti- 

guilty  on  the  others.    Nabors  v.  The  tuting  manslaughter.    Carrick  v.  The 

State,  6  Ala.  200.    Under  an  indictment  State,  18  Ind.  409.    "  We  find  the  de- 

for  assault  with  intent  to  kill,  a  verdict  fendant  not  guilty  in  manner  and  form 

of  "  guilty  of  an  assault  in  the  attempt  as  charged  in  the  indictment,  but  we 

to  commit  manslaughter  on  B,"  is  good,  find  her  guilty  of  murder  in  the  second 

the  words  descriptive  of  the  assault  be-  degree/'  is  in  legal  effect  a  verdict  of 

ing  surplusage.    Gipson  v.  The  State,  murder  in  the  second  degree.    Freel  v» 

88  Missis.  296.    Where  different  de-  The  State,  21  Ark.  212. 

grees  of  an  offence  are  charged  in  dif-  *  In  Ohio  it  was  held,  that,  where 

ferent  counts  of  an  indictment,  it  is  the  there  are  three  counts  in  an  indictment, 

better  practice  for  the  verdict  against  and  the  jury  say  they  find  the  defend- 

a   defendant    to    state    under    which  ant  not  guilty  on  the  first,  and  cannot 

count  he  is  found  guilty.    Carter  v.  agpree  on  the  others,  the  court  may  prop- 

The  State,  20  Wis.  647.   On  indictment  erly  refuse  to  receive  the  verdict.   Said 

for  assault  and  battery,  the  verdict  was :  Wood,  J. :  "A  verdict  in  either  a  civil 
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conclusion  that  the  verdict  will  sustain  a  judgment  upon  the 
part  concerning  which  it  is  distinct ;  and,  if  it  is  a  judgment 
of  conviction,  there  is  no  way  known  to  the  law  by  which  the 
prisoner  can  be  put  upon  his  trial  for  the  rest.  Neither,  it  is 
believed,  can  he  be  indicted  over  again  for  the  same  matter.^ 
Probably,  if  such  a  verdict  is  set  aside  on  application  of  the 
defendant,  the  better  view  is  that  the  second  trial  may  proceed 
upon  the  whole  indictment.  The  entire  matter  of  this  section 
is  one  upon  which  the  opinions  of  courts  have  been  quite 
conflicting.^ 

§  1012.  Some  Remaining  Views :  — 

Jury  aBsesB  Ptmishment. — In  those  States  and  those  particular 
cases  in  which  the  law  submits  to  the  jury  the  amount  of  pun- 
ishment to  be  inflicted  on  the  defendant,  the  verdict,  when  it 
is  one  of  guilty,  must  specify  tlie  punishment,  else  it  will  be 
defective  and  insufficient.^  If  it  sets  forth  the  punishment,  in 
a  case  in  which  that  is  not  within  the  province  of  the  jury,  this 
will  be  rejected  as  surplusage,  and  the  finding  will  be  adjudged 

or  criminal  case  must  be  considered  an  Valentine,  6  Yerg.  588 ;  Girts  v,  Com- 

entire  thing.    It  must  respond  to  the  monwealth,  10  Harris,  Pa.  851 ;  Rex  v, 

whole  declaration,  and  to  eyerj  count  Hajes,  2  Ld.  Rajm.  1618 ;  People  v, 

in  the  indictment,  or  the  court  cannot  Davis,  4  Parker  C.  C.  61 ;  The  State 

legally  receive  it  as  the  verdict  of  the  v.  Sutton,  4  Gill,  494.    Not  an  uncom- 

jury."    Hurley  v.  The  State,  6  Ohio,  mon  view  is  the  one  taken  in  a  Mis- 

899,  404.    It  occurs  to  me,  that,  while  souri  case.     There  a  defendant  *waa 

this  doctrine  is  correct  in  law,  it  would  found  guilty  on  the  first  count  of  an 

also  be  a  correct  practice,  if  the  jury  indictment  which  contained  five  counts, 

could  agree  upon  a  verdict  of  guilty  as  A  new  trial  was  granted,  and  he  was 

to  one  count  or  one  charge,  and  could  convicted  on  the  first  and  third  counts, 

not  agree  concerning  the  rest,  to  per-  This  was  held  to  be  error ;  the  first 

mit  the  prosecuting  officer,  if  he  chose,  verdict  being  deemed  an  acquittal  on 

to  enter  a  nd,  pros,  as  to  the  part  of  all  but  the  first  count.    The  State  v. 

the  indictment  on  which  they  could  not  Kattlemann,  85  Misso.  105.    In  Massa- 

agree,  and  then  accept  the  verdict  as  to  chusetts,  a  judgment  rendered  on  a 

the  rest.  verdict  of  guilty  upon  one  count  of  an 

1  The  State  v.McCue,  89  Misso.  112;  indictment  which  contained  several 
Guenther  v.  People,  24  N.  T.  100.  counts,  and  a  sentence  passed  thereon, 

2  See,  upon  this  subject,  Crim.  Law,  will  not  be  reversed  on  a  writ  of  error, 
I.  §  850;  The  State  v.  Phinney,  42  although  there  was  no  finding  as  to 
Maine,  884 ;  Guenther  v.  People,  24  N.  one  of  the  other  counts.  Edgerton  v. 
Y.  100 ;  Latham  v.  Reg.  9  Cox  C.  C.  Commonwealth,  5  Allen,  514. 

516, 10  Jur.  N.  8. 1145;  Commonwealth  '  Commonwealth  v.   Scott,  5  Grat 

V.  Wood,   12  Mass.  818 ;    Stephen  v.  697 ;  Mills  v.  Commonwealth,  7  Lei^, 

The  State,  11  Ga.  225,  241 ;  Nancy  v.  751.    See  Commonwealth  o.  Prye,  1 

The  State,  6   Ala.  488;    Hay  worth  Va.  Cas.  19 ;  People  v.  Littlefield,  5  CkL 

17.  The  State,  14  Ind.  590;  Wilson  t;.  855;  The  State  v.  RohfHscht,  12  La. 

The  State,  20  Ohio,  26 ;  The  State  v.  An.  882.          ^ 

628 


CHAP.  LXVI.]  VERDICT  AND   ITS  RENDITION.  §  1013 

adequate.^  If  the  jury  assess  a  larger  punishment  than  the 
law  authorizes,  the  finding  becomes  void ;  and  the  prosecut- 
ing officer  cannot  cure  the  defect  by  remitting  the  excess  of 
punishment,  for  the  law  gives  him  no  power  to  make  such 
remission.^ 

§1013.  AmendmentB. — The  form  of  the  verdict,  in  some 
particular  cases,  will  be  considered  in  connection  with  our 
statements  of  the  procedure  generally  in  those  cases,  in  our 
second  volume.  Archbold,^  speaking  of  special  verdicts,  says, 
that  such  a  verdict  ^'  is  not  amendable  as  to  matters  of  fact ; 
but  a  mere  error  of  form  may  be  amended,  even,  as  it  seems,  in 
capital  cases,  in  order  to  fulfil  the  evident  intention  of  the  jury, 
where  there  is  any  note  or  minute  to  amend  by."  *  It  would 
seem,  on  principle,  that,  as  to  amendment,  the  verdict  of  a 
petit  jury  stands  on  very  ijnuch  the  same  ground  as  the  finding 
of  a  grand  jury.^  Points  which  illustrate  this  analogy  are  the 
following  two :  If  the  indictment  charges  the  offence  to  have 
been  committed  by  "  Richard,"  and  the  jury  find  "  Rich'd " 
guilty,  the  verdict  is  sufficient.®  But,  on  the  other  hand,  if  the 
indictment  is  against  Joseph  McBride,  and  the  jury  find  James 
McBride  guilty,  this  will  not  sustain  a  judgment,  and  the  mis- 
take cannot  be  corrected  by  amendment.^ 

^Cropper  v.  United  States,  Morris,  ^  Poindezter  v.   Commonwealth,  6 

259.  Rand.  667. 

'"(  Allen  V.  pommonwealth,  2  Leigh,  ?  The  State  v.  McBride,  19  Misso. 

727.               '  289.    See  ante,  §  662.    It  seems  to  me 

>  Arch.  Crim.  PI.  &  £▼.  Idth  Lond.  that,  in  some  of  the  cases  before  me, 

ed.  148.  the  true  principle  is  not  well  developed, 

^  2  Hawk.  P.  C.  c.  47,  §  9;  Rex  v.  while  yet  the  practical  good  sense  of 

Hayes,  2  Stra.  848,  844 ;  Rez  v.  Hazel,  the  judges  led  them  to  decide  correctly. 

1  Leach,  4th  ed.   868,  882 ;  Rex  v.  The  following  are  some  of  the  points 

Woodfall,  6  Bur.  2661.    A  special  ver-  adjudged :  On  an  indictment  for  a  felo- 

dict  cannot  be  amended  without  the  nious  assault  by  shooting  with  intent  to 

consent  of  both  parties ;  but  a  venire  murder,  the  jury  returned  a  rerdict  of 

facias  de  novo  may  be  awarded,  in  order  "  guilty  of  the  assault  and  battery  as 

to  complete  the  verdict.    United  States  charged,  but  without  the  felonious  in- 

9.  Bird,  2  Brev.  85.    See  also  Rex  v.  tent."    It  was  held  that  this  verdict 

Eeat,  1   Salk.  47,   Skin.  666 ;  Bold's  might  be  amended  by  the  court  during 

Case,  1  Salk.  68.    If  the  jury  bring  in  the  same  sitting,  by  striking  out  the 

a  verdict  of  guilty,  accompanying  it  words    "and    battery";     and,    thus 

with  a  recommendation  to  mercy,  the  amended,  it  was  sufficient.    Common- 

court  is  at  liberty  to  reject  the  latter  wealtli  v.  Lang,  10  Gray,  11.    "We 

part,  and  cause  the  former  only  to  be  find  the  defendant  guilty,"  where  there 

recorded.    People  v.  Lee,  17  Cal.  76.  is  but  one  defendant,  is  good ;  there- 

A  Ante,  §  706  et  seq.  fore  it  is  no  error  to  allow  the  name 
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§  1014.  Finding  Part  —  No  Bvidence  as  to  Part  —  "  If,"  con- 
tinues Archbold,  ^'  three  offences  are  charged  in  the  indictment, 
and  the  special  verdict  state  evidence  which  applies  to  two  of 
them  only,  the  court  may  adjudge  the  defendant  guilty  of  those 
two,  and  enter  an  acquittal  as  to  the  residue,"  ^  —  matter  of  a 
sort  already  considered.^  In  like  manner,  it  was  held  in  a 
Vermont  case,  that,  where  the  prisoner  is  charged  with  distinct 
offences  in  different  counts,  and  the  jury  return  a  general 
verdict  of  guilty ;  yet  it  appears  that  no  evidence  was  given  at 
the  trial,  tending  to  prove  one  of  the  offences  charged ;  the 
court  of  review  will  not  arrest  the  sentence  by  granting  a  new 
trial,  but  will  render  judgment  on  those  counts  only,  upon 
which  the  conviction  was  properly  had.  "This,"  it  was 
observed,  "is  in  analogy  to  cases  where  there  has  been  a  gen- 
eral verdict  of  guilty  on  several  counts,  when  a  part  of  them 
are  bad."  ^  Another  way,  however,  to  cure  such  an  error  as 
this,  is  for  the  prosecuting  attorney  to  enter  a  noL  pros,  as  to 
the  defective  count.* 

to  be  inserted  instead  of  "  defendant."  plusage.  People  v.  Boggs,  20  Cal.  482. 
Martin  v.  The  State,  26  Ga.  494.  Where  the  jury  have  written  their 
Where  the  defendant  was  indicted  by  yerdict  upon  the  indictment,  but  it  is 
the  name  of  John  Doe  and  gaye  his  recorded  differently,  the  yerdict  as  writ- 
name  as  Ah  Ye,  the  yerdict  was,  "  The  ten  by  them  preyails.  The  State  v, 
jury  in  the  case  of  The  People  of  Cali-  Reonnals,  14  La.  An.  278.  The  court 
fornia  v.  Ty  Chin,  a  Chinaman,  do  find  can  add  nothing  to  a  special  finding,  nor 
the  said  Ty  Chin,  a  Chinaman,  guilty,"  infer  any  facts  which  the  jury  haye 
and  no  objection  was  made  to  the  form  not  inferred  and  set  forth.  The  court 
of  the  yerdict  at  the  time  by  the  court  can  draw  only  the  legal  conclusions 
or  district  attorney.  It  was  held  to  be  iVom  the  fiwts  found.  People  v.  Wells, 
a  finding  that  Ah  Ye  was  not  guilty.  8  Mich.  104.  Where  a  general  yerdict 
People  V.  Ah  Ye,  81  Cal.  451.  It  ap-  of  guilty  appears  of  record,  the  Sa- 
pears  to  me  that  some  courts  would  preme  Court  cannot  consider  it  a  spe- 
hold  this  to  be  an  imperfect  finding,  on  cial  yerdict,  although  the  presiding 
which  no  judgment  could  be  rendered,  judge  reports  the  case  as  such.  The 
and  thereupon  order  a  new  trial.  Where,  State  v.  Cox,  6  Ire.  440. 
on  a  trial  before  a  justice  of  the  peace  ^  Hex  v.  Hayes,  2  Stra.  848. 
for  an  assault,  the  yerdict  was  "guilty  ^  Ante,  §  1011. 
of  a  breach  of  the  peace,"  this  was  held  '  The  State  v,  Bugbee,  22  Vt.  82.  So, 
to  be  sufficient.  "  Leaye  the  surplusage  in  North  Carolina,  where  there  are  three 
out,  and  it  is  still  a  good  yerdict."  The  •  counts  in  a  bill  of  indictment,  and  tes- 
State  V.  Douglass,  1  Greene,  Iowa,  timony  is  offered  with  respect  to  one 
550.  A  yerdict  found  "  the  defendant,  only,  a  yerdict,  though  general,  will  be 
J.  M.  Boggs,"  guilty.  It  was  held,  that  presumed  to  haye  been  giyen  on  that 
an  error  in  the  initial  of  the  middle  countto  which  the  testimony  was  appli- 
name  was  immaterial ;  finding  "  the  de-  cable.  The  State  v.  Long,  7  Jones,  N.  C. 
fendant"  guilty  was  enough,  and  the  24.  See  The  State  v.  Posey,  7  Rich.  484. 
name  might  haye  been  rejected  as  sur-  ^  The  State  v.  Whittier,  21  Maine, 
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§  1015.  Good  and  Bad  Counts. —  Where  the  indictment  is  in 
seyeral  counts,  some  of  which  are  good  and  others  bad,  and 
there  is  a  general  verdict  of  guilty  rendered  upon  the  whole,  it 
is  the  clear  and  uniform  American  doctrine  that  this  will  sus- 
tain a  judgment  and  sentence  as  for  so  much  of  crime  as  the 
indictment  adequately  sets  out.^  Perhaps  the  doctrine  is  not 
quite  so  in  England  since  the  case  of  O'Gonnell,  but  it  does  not 
concern  us  to  inquire  what  it  is  there.^ 

§  1016.  Second  Jeopardy  after  Defeotive  Verdict  —  As  already 

intimated,  there  ought  never  to  be  a  defect  in  the  verdict.  If 
the  jury  bring  in  a  defective  verdict,  it  is  in  the  power  equally 
of  the  prisoner  and  the  prosecuting  attorney  to  have  it  set  right ; 
and,  suppose  the  prisoner  chooses  not  to  interfere,  and  suffers 
a  defective  verdict  to  be  entered,  as  his  interest  would  always 
prompt  him  to  do,  in  preference  to  a  verdict  of  guilty  in  due 
form,  he,  by  thus  failing  to  interpose,  waives  his  objection  to 
being  put  a  second  time  in  jeopardy  for  the  same  offence.^    In 

841.    Under  an  indictment  for  larceny  People,  Breese,  197 ;  West  r.  The  State, 

from  the  person,  the  defendant  may  2  Zab.  212 ;  People  v.  Curling,  1  Johns. 

be  conyicted  of  simple  larceny ;   but  820 ;  The  State  v.  Bean,  21  Misso.  269 ; 

a  general  verdict  of  goilty,  on  such  United  States  v.  Bums,  6  McLean,  28 ; 

indictment,  where  the  proof  is  only  of  The  State  o.  Burke,  88  Maine,  674 ; 

simple  larceny,  is    erroneous,  and    a  Hazen  v.  Commonwealth,   11  Harris, 

new  trial  will  be  granted.     The  State  Pa.  866;   The   State  v.  Bean,  19  Yt 

o.  Eno,  8  Minn.  220.  680;  The  State  v.  Stebbins,  29  Conn. 

1  Brown  v.  The  State,  6  Eng.  007;  468;  Guenther  r.  People,  24  N.  Y.  100. 

Parker  v.  Commonwealth,  8  B.  Monr.  See,  for  a  possible  qualification  of  the 

80;  The  State  v,  Jennings,  18  Misso.  doctrine,  Mowbray  v,  Conunon wealth, 

486 ;  Baron  v.  People,  1  Parker  C.  C.  11  Leigh,  648 ;  Clere  v.  Commonwealth, 

246;  The  State  v.  Pace,  9  Rich.  866;  8  Orat  616. 

Isham  V.  The  State,  1  Sneed,  111 ;  The  >  In  Archb.  Crim.  PI.  &  Et.  18th 

State  V.  Shelledy,  8  Iowa,  477 ;  Hudson  Lond.  ed.  62,  the  matter  is  stated  thus : 

V.  The  State,  84  Ala.  268;  Roberts  v.  **lt,  where  there  are  several  counts 

The  State,  14  Ga.  8 ;  Commonwealth  v.  charging  different  ofTenoes  in  law,  the 

Howe,  18  Gray,  26 ;  Buck  v.  The  State,  judgment  be  entered  up  generally  upon 

1  Ohio  Stote,  61 ;  The  State  v.  Mont-  all,  that  the  defendant,  'fyr  hU  9aid 

gomery,  28  Misso.  694 ;  Poole  v.  The  offences,*  be  adjudged,  &c.,  and  it  ap- 

State,  8  Brev.  416 ;  Stoughton  v.  The  pears  that  any  count  was  bad  in  law. 

State,   2   Ohio   State,   662;   Turk  v,  the  judgment  will  be  rerersed  on  error. 

The  State,  7  Ohio,  2d  pt.  240;  Bulloch  O'Connell  r.  Reg.  11   CI.  &  F.  166. 

tf.  The  State,  10  Ga.  47 ;  Stone  v.  The  To  prevent  this,  it  Is  now  usual,  in 

State,  Spencer,  404 ;  People  v.  Gilkin-  cases  of  misdemeanor,  to  pronounce 

son,  4  Parker  C.  C.  26 ;  United  States  and  enter  up  the  same  judgment  sepa- 

v.  Burroughs,  8  McLean,  406;  The  rately  on  each  count  of  the   indict- 

SUte  V.  Miller,  7  Ire.  276 ;  The  State  ment." 

V.  Connolly,  8  Rich.  887 ;   Curtis  v.  '  Crim.  Law,  1. 1  844. 
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all  such  cases,  therefore,  the  verdict  is  simply  set  aside  as  a 
nullity,  and  a  new  trial  is  ordered.^  The  court  cannot,  instead 
of  this,  make  the  verdict,  or  the  judgment,  what  it  thinks  it 
ought  to  be.^ 


CHAPTER  LXVn. 

JOINT  AND  SEPARATE  TRIALS. 

1017.  Introdnction. 
1018-1026.  Seyerance  of  Defendants  in  their  Triab. 
1027-1040.  The  Joint  Trial. 

1041.  The  Trial  when  the  Chaige  is  Several. 
1042-1046.  Where  there  are  Separate  Indictments  for  Like  Offences. 

§  1017.  Order  of  the  Discttasion.  —  When  several  persons  are 
jointly  indicted,  they  are  generally  tried  jointly.  But  this  is 
not  necessarily  so.  We  shall,  therefore,  consider:  I.  The 
Seyerance  of  the  Defendants  in  their  Trials ;  II.  The  Rules 
which  govern  when  the  Defendants  are  tried  jointly ;  EH.  The 
Trial  when  the  Charge  is  Several ;  IV.  The  Trial  when  there 
are  Separate  Indictments  for  Like  Offences. 

I.  The  Severance  of  the  DefendarvU  in  their  Trials, 

§  1018.  General  Doctzine.  —  When  the  indictment  is  properly 
made  joint  against  more  persons  than  one,  it  is  never  the  right 
of  the  defendants,  as  the  matter  stands  at  the  common  law,  to 
demand  separate  trials.  Yet  separate  trials  may  be  permitted 
by  the  judge,  at  his  discretion,  on  cause  being  shown  him. 
This  doctrine  applies  alike  in  felony  and  in  misdemeanor,  in 
capital  cases  and  in  those  which  are  not.^    The  application  for 

1  Commonwealth  v.  Hatton,  8  Grat.  586 ;  The  State  v.  Soper,  16  Maine, 
628;  Campbell  v.  Beg.  11  Q.  B.  799;  298;  Commonwealth  v.  Manson,  2 
Commonwealth  v.  Scott,  5  Grat.  697 ;  Ashm.  81 ;  The  State  v.  Yancey,  8 
Commonwealth  v.  Smith,  2  Ya.  Cas.  Brev.  806 ;  Blxbe  v.  The  State,  6  Ohio, 
827 ;  Webber  v.  The  State,  10  Misso.  4.  86 ;  The  State  ».  Wise,  7  Rich.  412; 

2  The  State  v.  Curtia,  6  Ire.  247.  The  State  v.  Littlejohn,  1  Bay,  816; 
»  Whitehead  v.  The  State,  10  Ohio    McAllister  v.  The  Stote,  17  Qa.  618; 

State,  449 ;  Maton  .v.  People,  15  111.    United  States  v.  Marchant,  4  Maaon, 
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the  separate  trial  usually  comes  from  the  prisoner,  but  it  may 
equally  be  made  on  behalf  of  the  State ;  ^  and  it  is  the  doctrine, 
in  some  of  our  States,  that  the  separate  trial  may  be  demanded 
by  the  State  as  matter  of  right,  it  being  within  the  power  of  the 
prosecuting  officer  to  determine  in  what  order  the  defendants 
shall  be  tried.^  By  statute,  in  some  of  the  States,  defendants 
are  authorized,  generally,  or  in  some  cases,  to  demand  separate 
trials,  if  they  choose,  as  matter  of  right. ^  It  is  too  late  to 
make  this  demand  after  the  jury  are  sworn,  and  a  part  of  the 
eTidence  is  heard.^ 

§  1019.  For  what  Reasomi  granted — W^ife  wanted  as  'Witness 

—  Conspiraoy.  —  The  grounds  on  which  the  discretion  of  the 
court  is  moved  to  permit  separate  trials,  are  various.  Thus,  if 
one  of  the  defendants  wishes  to  avail  himself  of  the  testimony 
of  the  wife  of  another  one,  he  applies  for  a  separate  trial ;  and, 
as  a  general  rule,  it  will  be  granted  him.^  The  reason  is,  that, 
if  the  trial  is  joint,  the  wife  cannot  be  a  witness  either  for  or 
against  any  one  of  the  parties,  any  more  than  for  or  against 
her  husband,  —  a  rule  of  evidence,  which,  in  some  cases, 
appears  to  be  rather  technical,  but  still  it  is  well  established  on 
the  authorities.^  Yet,  if  the  trials  are  separate,  the  wife  may, 
as  a  general  rule,  testify  in  favor  of  or  against  any  one  other 

168,    12  Wheat.   480;   Mask  r.  The  '  People  v.  Mdntyre,  1  Parker  C.  C. 

State,  82  Missis.  406 ;  Hawkins  v.  The  871 ;  Johnson  v.  The  State,  14  Ind. 

State,  9  Ala.  187 ;  The  State  v.  Smith,  674 ;  Winkle  v.  The  State,  20  Ga.  666 ; 

2  Ire.  402;  The  State  v.  Conley,  89  Lawrence  v.  The  State,  10  Ind.  468; 

Maine,  78 ;  United  States  v.  Eellj,  4  Jones  v.  The  State,  1  Kelly,  610 ;  Peo- 

Wash.  C.  C.  628 ;  The  State  v.  Yancy,  pie  v.  Labra,  6  Cal.  183. 

1  Tread.  241 ;  Commonwealth  v.  Bob-  «  McJunkins  v.  The  State,  10  Ind. 

inson,  1  Gray,  666;  United  States  v.  140. 

Wilson,  Bald.  78 ;    United    States  v,  5  Commonwealth  v.  Manson,  2  Ashm. 

Sharp,  Pet.  C.  C.  118 ;  Hibbs  v.  The  81 ;  Commonwealth  v.  Easland,  1  Mass. 

State,  24  Ind.  140;  The  State  v.  Mc-  16. 

Grew,  18  Bich.  816 ;  Thompson  v.  The  •  Commonwealth  v.  Easland,  supra ; 

State,  26  Ala.  41.    See  People  v.  How-  Commonwealth  v.  Bobinson,  1  Gray, 

eU,  4  Johns.  296.  666 ;  Mask  v.  The  State,  82  >iissis. 

1  Allen  ».  The  State,  10  Ohio  State,  406 ;  ColUer  v.  The  State,  20  Ark.  86 ; 
287 ;  People  v.  Stockham,  1  Parker  C.  Bex  v.  Smith,  1  Moody,  289  ;  Bex  v, 
C.  424 ;  The  State  v.  Marrin,  12  Iowa,  Locker,  6  Esp.  107 ;  Bex  v.  Frederick. 
499.  2  Stra.  1096.    It  was  once  observed  by 

2  Curran's  Case,  7  Grat.  619,  627;  way  of  rfiVrfum,  however,  that  "her  in- 
The  State  v.  Calvin,  B.  M.  Cbarl.  161 ;  competency  extends  no  farther  than  to 
The  State  v.  Nash,  7  Iowa,  847  ;  Pat-  the  exclusion  of  any  thing  that  might 
terson  v.  People,  46  Barb.  626.  See  tend  to  criminate  her  husband."  The 
post,  1 1080, 1081.  State  v.  Bradley,  9  Bich.  168. 
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than  her  husband.^  The  limit  to  this  rule  is,  that,  in  con- 
spiracy and  those  other  offences  in  which  the  acquittal  of  one 
defendant  works  the  acquittal  of  the  rest,  her  interest  and  legal 
identity  with  her  husband  will  exclude  her  from  testifying  in 
behalf  of  any  one  of  the  defendants,  the  same  as  in  behalf  of 
her  husband.  In  such  a  case,  since  the  benefit  sought  from 
the  separate  trial  could  not  accrue  to  the  applicant,  it  will  not 
be  granted.^ 

§  1020.  Continued  —  Defendants  as  Witneasea  for  each  other — 
Against — Verdict  as  to  One  —  NoL  Pros.  —  If  separate*  trials 

are  granted,  no  one  of  the  persons  jointly  indicted  can  be  a 
witness  for  any  other  one,  until  the  case  is  disposed  of  by  ver^ 
diet  or  plea,  as  to  him ;  though  it  need  not  proceed  to  the 
sentence.^  Therefore  the  court  will  not  order  a  separate  trial 
for  this  purpose.^  But  instead  of  this,  if  the  prosecutor,  in  the 
English  practice,  wishes  to  make  use  of  one  of  the  defendants 
as  a  witness,  the  court  will  permit  a  verdict  of  acquittal  to  be 
taken  at  once;  in  his  case,  and  thus  he  will  be  rendered  com- 
petent.^ In  our  own  States,  the  ready  method  in  such  circum- 
stances would  ordinarily  be  for  the  prosecuting  officer  to  enter 
a  noL  pros,  as  to  the  defendant  whose  testimony  he  wished  to 
use.^ 

§  1021.  Acquitting  One  by  Verdict  when  no  Evidence — ^Witness- 

—  When,  in  the  case  .of  a  joint  trial,  the  evidence  in  behalf  of 
the  prosecution  is  all  in,  and  there  is  no  testimony  implicating 
one  of  the  defendants,  it  is,  it  appears,  the  duty  of  the  court 
to  permit  the  verdict  to  be  immediately  taken  acquitting  this 

^  Thompson   v.    Commonwealth,    1  dieted    to  claim   separate   trials,  the 

Met.  Ky.  18 ;  The  State  v.  Drawdy,  14  courts  permit  them,  on  such  trials,  in 

Rich.  87.  consequence  of  the  statutory  proviB* 

3  Commonwealth  v,  Manson,  supra,  ions,  to  testify  for  one  another,  if  thej 

3  Post,  §4079 ;  The  State  v,  Nash,  T  choose.    People  v.  Labra,  6  CaL  188 ; 

Iowa,  847 ;  Campbell  v.  Commonwealth,  People  v.  Newberry,  20  Cal.  489 ;  Erer- 

2  Va.  Cas.  814;  People  v.  Mclntyre,  1  ett  v.  The  State,  6  Ind.  495;  MarshaU 

Parker  C.  C.  371 ;  The  State  v.  Hob-  v.  The  State,  8  Ind.  498 ;  Sloan  v.  The 

erts,  16  Misso.  28.    Where  the  indict-  State,  9  Ind.  666 ;  Hunt  v.  The  State, 

ments  against  the  two  or  more  persons  10  Ind.  69. 

are  separate,  and  they  are  separately  *  United  States  v.  Gibert,  2  Sumner, 

tried,  they  may  be  witnesses  for  or  19. 

against  one  another.    United  States  v,  ^  Rex  v.  Rowland,  Ryan  &  Moody 

Henry,  4  Wash.  C.  C.  428.    And  in  N.  P.  401. 

some  of  the  States  where  the  statutes  *  Post,  §  1076,  note, 
•haye  authorized  defendants  jointly  in- 
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• 

one,  and  then  he  wUl  be  a  competent  witness  for  the  rest.^  If 
there  is  some  evidence,  though  slight,  against  the  defendant 
whose  testimony  is  thus  desired  by  the  others,  the  court  may, 
in  its  discretion,  submit  his  case  to  the  jury  at  this  stage  of  the 
case ;  and,  if  he  is  acquitted,  he  will  be  a  competent  witness. 
The  line,  however,  between  duty  and  discretion  in  this  matter 
is  not  very  clearly  drawn  in  the  cases.^  If  one  has  been  dis- 
charged on  a  plea  in  abatement,  he  may  be  a  witness  for  the 
rest ;  ^  or,  if  he  has  pleaded  guilty,  and  no  sentence  has  been 
pronounced  against  him,  he  may  be  a  witness.^ 

§1022.  Conspiraoyp  continued.  —  The  offence  of  conspiracy,* 
being  committed  only  when  more  persons  than  one  join  in  the 
act  of  wrong-doing,  rests  upon  somewhat  different  ground,  in 
respect* to  this  matter  of  separate  trial,  from  most  other 
offences.  There  may,  indeed,  be  separate  trials  for  this 
offence ;  a^,  for  instance,  if  one  only  appears  to  the  indictment, 
he  may  be  tried  alone,  especially  if  he  so  requests.^  And  where 
one  of  two  conspirators,  who  are  jointly  indicted,  dies  before 
trial,  the  living  one  may  then  be  tried  alone.^  But  except 
when  some  reason  of  this  sort  prevails,  no  separate  trials  will 
be  allowed  in  cases  of  conspiracy.^ 

§1028.  Ai&ray — Riot  —  In  like  manner,  since  one  cannot 
commit  an  afiray  alone,  if  two  are  indicted  jointly  for  this 
offence,  they  cannot,  any  more  than  two  conspirators^  be  tried 
separately.^  But  if  four  are  indicted  for  a  riot,  —  an  offence 
which  requires  the  concurrence  of  three  or  more  persons  for 
its  commission,  —  and  two  of  the  four  die,  the  other  two  may 
be  tried,  convicted,  and  punished.^ 

1  The  Bounty  Case,  cited  1  East,  '  Bex    v.    Shennan,     Cas.     temp. 

818;  The  State  r.  Roberts,  16  Misso.  Hardw.  808. 

28.    And  see  The  State  v.  Blennerhas-  ^  Beg.  v.  George,  Car.  &  M.  Ill ; 

sett,  Walk.  Missis.  7.  The  SUte  v.  Jones,  51  Maine,  126. 

s  Commonwealth  v.  Eastman,  1  Cnsh.  ^  The  State  v.  Buchanan,  6  Har.  St 

189,  218 ;  People  v.  Bill,  10  Johns.  96 ;  J.  600.    And  see  Bex  v,  Kinnersley,  1 

The  State  v.  Bean,  86  N.  H.  122 ;  The  Stra.  198. 

State  V.  McLendon,  6  Strob.  86 ;  Jones  •    *  Beg.  v.  Eenrick,  6  Q.  B.  49,  Dav. 

V.  The  State,  18  Texas,  168 ;  Fitzger-  &  M.  206. 

aid  V.  The  State,  14  Misso.  418 ;  The  ^  Commonwealth  v.  Manson,  2  Ashm. 

State  v.  Shaw,  1  Boot,  184 ;  The  State  81. 

V.  O'Brien,  7  B.  I.  886;  The  State  v.  ^  Hawkins  v.  The  State,  18  Oa.  822. 

Alexander,  2  MiU,  171 ;  Pennsylvania  *  Bex  v.  Scott,  8  Bur.  126%  1  W. 

V.  Leach,  Addison,  862.    And  see  The  Bl.  860.    And  see  Turphi  v.  The  State, 

State  V,  Carr,  Coxe,  1.  4  Black!  72;  The  State  v.  Allison,  8 
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§  1024.  Jurors. — Wliere  two  persons,  who  are  jointly  indicted, 
are  tried  separately,  a  petit  juror  who  has  senred  on  the  trial 
of  one  may  still  be  competent  to  serve  on  the  trial  of  the  other .^ 
Still  such  a  case  should  be  submitted  to  triers,  on  the  question 
of  the  juror's  iudiflFerence.* 

§  1025.  Different  Fleas.  —  If  two  are  indicted  jointly, — as,  for 
example,  for  a  larceny,  —  and-  one  of  them  pleads  guilty  and  is 
sentenced,  the  case  may  proceed  against  the  other  as  though 
the  indictment  were  originally  against  him  alone.^  But  if  the 
jury  are  to  assess  the  punishment  of  the  one  who  has  pleaded 
.guilty,  the  other  cannot  demand  a  separate  trial  as  of  right, 
while  this  remains  to  be  done.^ 

§10^6.  CounseL  —  Where,  in  England,  several  defendants 
were  charged  in  one  indictment  with  different  illegal  acts,  and 
they  severed  in  their  defence ;  and,  being  convicted,  and  sen- 
tenced to  different  punishments,  they  brought  separate  writs  of 
error,  —  it  was  held  that  they  "were  entitled  to  appear  by  sepa- 
rate counsel,  and  that  the  counsel  were  severally  entitled  to 
reply.^ 

n.  The   Rules  which  govern  when  the  Defendants  are  tried 

jointly. 

§  1027.  First.  Challenge  to  the  Jurors :  — 

Juror  diBqualified  as  to  One  Defendant  —  Where  the  challenge 

is  for  cause,  it  is  plain  enough  that  any  disqualification  of  the 
juror  to  serve  as  against  one  of  the  prisoners  should  require 
him  to  be  rejected  as  to  both  ;  since,  in  the  nature  of  this  ser^ 
vice,  he  could  not  sit  for  the  trial  of  one,  without  sitting  also 
for  the  trial  of  the  other.    This  point  needs  no  illustration. 

§  1028.  Peremptory  ChaUenge  by  One — Eaoh  chaUenge  his  FoU 

Number.  —  But  it  follows  also  from  the  same  view,  that,  if  one 
of  the  prisoners  challenges  the  juror  peremptorily,  and  the 
other  does  not  challenge  him,  he  is  equally  to  be  removed  from 
the  panel.     And,  as  the  right  of  peremptory  challenge  pertains 

Yerg.  428 ;  Rex  v.  Sudbury,  12  Mod.  ^  United  States  v.  Wilson,  Bald.  78. 

262 ;  The  State  v,  BaUey,  8  Blackf.  s  Klein  v.  People,  81  N.  Y.  229. 

209.  «  Thompson  v.  The  State,  25  Ala. 

^  High  Treason  case,  J.  Eel.  7,  9;  41. 

ante,  §  911-918.  »  O'Connell  v,  Reg.  11  CI.  &  F.  156. 
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to  the  prisoner  personally,  and  cannot  even  be  exercised  bj 
counsel,^  it  follows  that  a  challenge  by  one  prisoner  is  not  a 
challenge  by  the  other.  Therefore  it  has  from  the  earliest 
times  been  held,  both  in  England  and  the  United  States,  that, 
where  the  right  of  peremptory  challenge  exists,  each  of  the 
several  defendants  may  challenge  his  full  number,  while  at 
the  same  time  he  has  the  benefit  of  the  challenges  made  by 
his  co-defendants.^ 

§  1029.  Eaoh  ohaUenge  FuU  Number,  oontlnaed. — To  remedy 

this  difficulty,  which,  if  it  were  not  obviated,  would  in  some 
cases  put  it  in  the  power  of  several  defendants  so  to  combine- 
as,  by  peremptory  challenges,  to  exhaust  the  panel  and  the  taies 
and  prevent  a  trial,  the  following  methods  were  devised :  One, 
mentioned  by  Lord  Hale,  is,  that  '^  they  anciently  used  to  sever 
the  prisoners,  and  so  put  them  to  challenge  apart,  whereby 
they  may  possibly  hit  upon  the  same  persons."  ^ 

§  1030.  Continued  —  Separate  Trials. —  But  the  method  which 

seems  always  in  later  times  to  have  been  pursued,  was,  either 
to  try  the  prisoners  separately,  or  else  to  obtain  their  consent 
to  join  in  their  peremptory  challenges.^  Thus,  when  three 
persons  were  jointly  indicted  for  high  treason,  Holt,  C.  J. 
"  told  them,"  says  the  report,  ^^  that  each  of  them  had  liberty 
to  challenge  thirty-five  of  those  who  were  returned  upon  the 
panel  to  try  them,  without  showing  any  cause ;  but  that,  if 
they  intended  to  take  this  liberty,  then  they  must  b^  tried 
separately  and  singly,  as  not  joining  in  the  challenges.  Bdt, 
if  they  intended  to  join  in  the  challenges,  then  they  could 
challenge  but  thirty-five  in  the  whole,  and  might  be  tried  joidtly 
upon  the  same  indictment.  Accordingly  they  all  three  joined 
in  tlieir  challenges,  and  were  tried  together  and  found  guilty."  ^ 
And,  in  a  case  of  a  dififerent  sort,  ^'before  the  jury  was  called, 
the  judges  agreed  between  themselves,  that,  if  the  prisoners 

1  Ante,  §  948.  Thjmolbj's  Case,  2  Dy.  162 ;  2  Hawk. 

3  See  the  places  refered  to  in  the  P.  C.  c.  41,  §  9;  The  State  v.  Mona- 

notes  to  the  next  two  sections ;   also  quas,  T.  U.  P.  CharL  16. 

Bixbe  V.  The  State,  6  Ohio,  86 ;   Bris-  >  2  Hale  P.  C.  268. 

ter  V.  The  State,  26  Ala.  107 ;  Maton  v.  «  Salisbury's  Case,  Plow.  100;  1  Chit. 

People,  15  HI.  686 ;  Hawkins  v.  The  Crim.  Law,  585.    See  People  v,  Howell, 

State,  9  Ala.  187, 140;   Washington  v.  4  Johns.  296. 

The  Sute,  17  Wis.  147.    See  likewise  ^  Chamock's  Case,  8  Salk.  81. 
Anonymons,  Sir  F.  Moore,  13,  pi.  48 ; 
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should  not  think  fit  to  challenge  at  all,  they  might  be  tried 
together ;  but,  if  they  should  insist  on  their  challenges,  they 
must  be  tried  separately ;  because  they  cannot  join  in  their 
challenges,  the  number  of  their  peremptory  challenges  being 
differently  limited."  Yet,  when  this  case  came  to  trial,  a  sort 
of  compromise  was  made  between  the  prisoners  and  the  court, 
whereby  they  were  tried  together,  and  some  challenges  were 
allowed.^ 

§  1031.  Contdnued.  —  Hawkins  says :  '^  It  seems  agreed,  that, 
where  several  persons  are  arraigned  upon  the  same  indictment, 
and  severally  plead  not  guilty,  it  is  in  the  election  of  tlie  prose- 
cutor, &c.,  either  to  take  out  joint  venires  against  them  all,  or 
several  against  each  of  them."  ^  Where  the  venires  are  several, 
the  prisoners  are  to  be  separately  tried.^ 
•  §1032.  Continued  —  Statutes.  —  In  some  of  our  States,  this 
matter  is  regulated  by  statutes.  Thus,  in  California  it  is 
provided,  that,  ^' where  several  defendants  are  tried  together, 
they  are  not  allowed  to  sever  in  their  challenges,  but  must  join 
therein  " ;  and  the  court  has  held,  that,  if  one  indicted  jointly 
with  another  for  a  capital  offence  elects  to  have  a  joint  trial,  he 
cannot  challenge  a  juror  either  peremptorily  or  for  cause,  if  his 
co-defendant  refuses  to  join  in  the  challenged 

§1033.  Secondly.  The  Evidence:  — 

Eaioh  Other's.  —  The  question  of  the  right  of  the  defendants 
to  be  ji^itnesses  for  and  against  one  another  has  already  been 
considered.^  A  new  trial  will  not  be  granted  for  the  purpose 
of  enabling  the  applicant  to  use  the  testimony  of  one  who  was 
tried  jointly  with  him,  and  acquitted.^ 

§  1034.  For  or  against  One,  but  not  the  Other.  —  ^^  It  is,"  said 
Merrick,  J.  ^'  one  of  the  peculiarities  of  the  trial  of  an  indict- 
ment against  several  persons,  who  are  jointly  charged  with  the 
commission  of  one  and  the  same  crime,  that  each  is  entitled 
to  pursue  and  maintain  for  himself  his  own  peculiar  line 
of  defence.    This  may  sometimes  require  the  introduction  of 

1  Swan's  Case,  Foster,  104, 106, 107.  this  matter,  see  People  v.  Thayer,  1 

«  2  Hawk.  P.  C.  c.  41,  §  8.  Parker  C.  C.  696;  The  State  ».  PhUUps, 

s  High-Treason  Case,  J.  Eel.  7,  9.  24  Misso.  476;  Mahan  v.  The  State,  10 

See  McWhirt's  Case,  8  Grat.  694.  Ohio,  282. 

*  People   v.    McCalla,   8  Cal.  801.  »  Ante,  §  1020, 1021. 

For  cases  in  other  States,  relating  to  ^  The  State  v.  Bean,  86  N.  H.  122. 
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evidence,  on  the  part  of  one  or  more  of  the  defendants,  to  which 
another  may  be  opposed,  and  to  which,  if  tried  alone,  he  might 
successfully  interpose  an  objection.  But  it  is  the  duty  of  the 
court  to  see,  that,  by  whomsoeyer  it  is  introduced,  it  is  properly 
applied ;  that  those  who  are  entitled  to  avail  themselves  of  it 
shall  enjoy  the  advantages  to  be  derived  from  it ;  and  that  all 
others,  against  whom  it  could  not  legally  be  brought  to  bear, 
shall  be  scrupulously  and  completely  screened  from  its  effect." 
Therefore  it  was  held  not  to  be  ground  of  exception,  that  one 
of  the  defendants  drew  out  from  one  of  the  government's  wit- 
nesses, on  cross-examination,  testimony  which  was  beneficial 
to  himself,  but  injurious  to  his  co-defendant.^  But,  in  such  a 
case,  the  court  should  tell  the  jury  that  the  evidence  must  be 
confined,  in  its  effect  upon  their  minds,  to  the  case  of  the 
particular  defendant  for  or  against  whom  it  was  admitted; 
though,  should  this  caution  not  be  requested  and  therefore  not 
given,  its  omission  may  not  be  ground  of  error .^ 
§  1035.  Thirdly.  The  Verdict  and  Sentence :  — 
Ptmiahment  Several  —  Costs  —  Joint  Fine.  —  We  have  already 

seen,  that,  in  these  cases,  the  punishment  is,  as  a  general 
rule,  to  be  several ;  that  is,  each  defendant  is  to  receive  sen- 
tence for  the  full  penalty  prescribed  by  the  law,  the  same  as 
though  he  had  done  the  act,  or  been  indicted,  alone.^  Yet 
this  doctrine  does  not  apply,  in  its  full  extent,  to  the  costs'.  In 
our  States  generally,  the  statutes  regulate  this  matter  tj>  such 
an  extent  as  to  prevent  any  considerable  number  of  questions 
arising  upon  it.  Still,  in  Virginia,  where  four  persons  were 
jointly  indicted  for  an  assault,  and  they  pleaded  severally,  and 
a  verdict  of  guilty  was  rendered  against  them,  and  separate 
fines  were  imposed,  it  was  held,  that  an  attorney's  fee  was  not 
to  be  taxed  against  each,  but  only  one  fee  against  all.^    In 

1  Commonwealth    v,    Robinson,    1  other ;  and  it  is  no  ground  of  exception 

Gray,  656,  660,  661.  that  the  judge  permitted  the  witness, 

'  The  State  v,  Phillips,  24  Misso.  the  other  defendant  objecting,  to  state 
476.     On  the  trial  of  an  indictment  the  whole   conversation,  if  the  jury 
against  two  persons  for  setting  fire  to  a  are  afterward  instructed  to  give  it  no 
building,  evidence   of  admissions  by  weight  against  the  other.     Common- 
one  of  them,  in  a  conversation  with  wealth  v.  Ingraham,  7  Gray,  46. 
another  person  three  months  after  the  '  Crim.  Law,  I.  §  782-786. 
fire,  that  he  was  with  the  other  when  ^  Commonwealth    v.    Sprinkles,    4 
the  latter  ^et  the  fire,  are  admissible  Leigh,  660. 
against  him,  though  not  against  the 

689 


§  1036  TEIAL  BY  JURY.  [BOOK  Vin, 

Illinois,  Walker,  J.  made  the  following  observations :  '^  Where 
several  persons  are  jointly  indicted  and  convicted,  they  should 
be  sentenced  severally,  and  the  imposition  of  a  joint  fine  is 
erroneous.^  It  would  therefore  seem  to  follow,  that,  as  the 
judgment  for  costs  is  an  incident  following  the  judgment  in  the 
cause,  it  would  be  erroneous  to  render  a  joint  judgment  against 
all  the  defendants  indicted,  unless  the  trial  resulted  in  a  con- 
viction that  was  joint.  The  defendants,  when  convicted,  are 
severally  liable  for  all  the  costs  made  by  the  people  in  procur- 
ing their  several  convictions;  but  not  for  the  costs  of  each 
other,  or  for  separate  costs  made  by  the  people  against  their 
co-defendants.  The  judgment  for  costs,  in  this  case,  was 
against  the  defendant  [who  was  indicted  and  tried  jointly  with 
other  persons]  for  all  the  costs  of  this  proceeding.  A  proper 
qpnstruction  of  this  judgment  only  authorizes  the  clerk,  we 
think,  to  tax  the  people's  costs  made  in  her  conviction,  and 
not  any  separate  costs  made  by  the  people  in  procuring  the 
conviction  of  her  co-defendants."^  It  was  laid  down  in 
Arkansas,  that,  where  the  defendants  have  been  tried  jointly, 
the  judgment  may  be  separate  for  the  fines,  and  joint  for  the 
costs.^ 

§  1036.    Convioting  or  acq^ttii|g   Fart  —  Jury  diBagreeiiig  as 

to  Part  —  If  there  is  a  verdict  brought  in  against  one  of  two 
defendants,  and  the  jury  cannot  agree  as  to  the  other,  the 
court  ^may  and  should  receive  it  as  to  the  one.^  And  the  rule 
is  general,  that  there  may  be  a  verdict  and  judgment,  or  either, 
against  any  one  of  several  defendants  in  advance  of  the  rest.^ 
In  like  manner,  one  may  be  acquitted,  while  the  others  are 
convicted,  or  while  the  charge  remains  open  as  to  them.^  But 
if  the  offence  and  the  indictment  are  of  such  a  nature  that  the 
acquittal  of  one  shows  the  others  to  be  necessarily  innocent,  or 

1  Referring  to  The  State  v.  Qay,  10  12  Mass.  818 ;  The  State  v,  Pariiam,  6 
MisBO.  440.  Jones,  N.  C.  416;   Commonwealth  v. 

2  Moody  V.  People,  20  lU.  816,  819.  Cook,  6  S.  &  R.  677.  And  eee  The 
And  see  Boyken  v.  The  State,  8  Yerg.  State  w.  Martin,  2  Ire.  101 ;  Reg.  v, 
426 ;  Searight  v.  Commonwealth,  18  S.  Ashmall,  9  Car.  &  P.  286. 

&  R.  801.  A  HaU  V.  The  State,  8  Ind.  489. 

8  Calico  V.  The  State,  4  Pike,  480.  6  Rex  ».  Taggart,  1  Car.  &  P.  201 ; 

*  Rex  V.  Cooke,  7  D.  &  R.  678,  6  B.  The  State  w.  McClintock,  1  Greene, 

&  C.  688 ;  Rex  v.  Thomas,  Cas.  temp.  Iowa,  892. 

Hardw.  278 ;  Commonwealth  v.  Wood,  * 
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innocent  of  the  particular  crime  as  alleged,  th^  acquittal  of 
such  a  one  is  fatal  to  the  proceeding  as  against  the  others.^ 

§1087.  Different  Degrees. —  One  would  duppose,  that,  as  a 
general  rule,  subject  only  to  such  exceptions  as  are  suggested 
by  the  last  period,  if  the  indictment  embraces,  though  in  but  a 
single  count,  offences  which  are  included  within  one  another, 
the  defendants  may  be  convicted  of  different  offences ;  or,  in 
other  words,  one  may  be  convicted  of  the  whole  charge,  another 
of  a  part  of  it,  and  another  of  another  part.  Such  is  evidently 
the  deduction  of  legal  reason,  and  this  result  is  not  altogether 
unsustained  by  audiority.^  Thus,  in  Mississippi,  it  has  been 
held  to  be  no  ground  for  arresting  judgment,  that  three 
defendants,  jointly  indicted  and  tried  for  murder,  were  by  the 
jury  found  guilty  of  different  offences.' 

• 

1  The  State  v.  Mainor,  6  Lre.  840  (as  prosequi  be  entered,  as  to  the  other.  Rex 

to  which  case  see  The  State  v,  Parham,  v.  Hempstead,  Russ.  &  Ry.  844.    So,  if 

supra) ;  The  State  v.  Bailey,  8  Blackf.  two  be  charged  jointly  with  reoelTlng 

209.  stolen  goods,  a  joint  act  of  reoeiying 

'  Klein  v.  People,  81  N.  Y.  229,  is  must  be  prored :  proof  that  one  re- 
distinct  to  this  point.  Also,  White  v.  oeived  in  the  absence  of  the  other,  and 
People,  82  N.  Y.  466.  And  see  the  afterwards  deiirered  to  him,  will  not 
next  note.  suffice.    Rex  t;.  Messingham,  1  Moody, 

*  Mask  V.  The  State,  82  Missis.  406.  267.  It  seems  that  several  receivers 
On  an  indictment  for  riot,  and  a  riotous  ma^  be  charged  in  the  same  indictment 
assault  and  battery,  by  four  persons,  with  separate  and  distinct  acts  of  re- 
one  of  them  may  be  conricted  of  the  ceiring,  Reg.  v.  Pulbam,  9  0.  &P.  280; 
assaolt  and  battery,  and  the  others  ac-  at  least  it  is  too  late  after  verdict  to  ob- 
quitted  of  the  whole.  Shouse  v.  Com-  ject  that  they  should  have  been  indicted 
monwealth,  6  Barr,  88.  Quite  consist-  separately,  Reg.  t;.  Hayes,  2  Moody  & 
ently  with  this  doctrine^  where  two  were  R.  166.  Where  several  persons  are  in- 
indicted  for  grand  larceny,  and  the  dieted  for  burglary  and  hurceny,  one 
proof  against  both  was  the  same,  and  may  be  found  guilty  of  burglary  and 
the  jury  found  one  guilty  of  grand  and  larceny,  and  the  others  of  the  larceny 
the  other  of  petit  larceny,  a  new  trial  only.  Rex  v.  Butterworth,  Russ.  & 
was  granted.  The  State  v,  Larumbo,  Ry.  620.  See  Rex  v  Turner,  1  Sid. 
Harper,  188*  In  the  English  books,  171."  In  1  Stark.  Crim.  PI.  2d  ed.  87, 
there  is,  at  least,  some  confiision  on  this  88,  the  matter  is  stated  as  follows :  "  It 
subject.  The  following  is  extracted  should  seem,  that,  in  some  instances, 
from  Archb.  Crim.  PI.  &  £v.  10th  Lond.  defendants  jointly  indicted  may  be  con- 
ed. 68 :  "  Upon  an  indictment  against  victed  of  ofl^nces  differing  in  degree ; 
two  persons,  charging  them  with  a  joint  for,  as  two  may  be  indicted  jointly  for 
and  single  offence,  as  stealing  in  the  the  death  of  a  third,  though  it  be  petit 
dwelling-house,  both  or  either  may  be  treason  in  the  first,  and  but  murder  or 
found  guilty,  but  they  cannot  be  found  manslaughter  in  the  second,— Foster, 
guilty  of  separate  parts  of  the  charge ;  100,  829;  Com.  Dig.  Ind.  F,  —  as  al- 
and, if  they  be  found  guilty  separately,  leged  in  the  indictment,  and  as  in  a 
judgment  cannot  be  passed  upon  one,  joint  indictment  it  may  be  laid  as  mur- 
unless  a  pardt>n  be  obtained,  or  a  nolle  der  in  one  and  but  manslaughter  in  the 
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§  1038.  Fourthly.  Motions  for  New  Trials^  and  the  like  : — 

General  Doctrine. —  It  was  held  in  Alabama,  that,  where  sev- 
eral persons  are  jointly  conyicted  of  a  conspiracy,  the  court 
will  entertain  a  motion  in  arrest  of  judgment  at  the  instance 
of  any  one  of  them.  The  English  practice,  it  was  deemed, 
might  perhaps  be  the  other  way ;  but,  said  Collier,  C.  J.  *^  We 
cannot  conceive  how  any  one  found  guilty  of  offending  against 
the  criminal  laws  can  be  denied  the  right  of  objecting  to  the 
legality  of  his  conviction.*'^  If,  in  England,  all  of  several 
defendants  indicted  for  a  conspiracy  are  found  guilty,  and  one 
of  them  shows  himself  entitled  to  a  new  trial  on  grounds  not 
affecting  the  others,  the  new  trial  will  nevertheless  be  granted 
as  to  all.^  If,  of  several  persons  indicted  jointly  for  a  criminal 
offence,  some  are  convicted  and  others  acquitted,  there  may  be 
•a  new  trial  as  to  those  who  are  convicted,  without  disturbing 
the  verdict  as  to  those  who  are  acquitted.^ 

§  1039.  "Writ  of  Error.  —  Where  two  are  jointly  convicted, 
they  may  join  in  a  writ  of  error  to  reverse  the  judgment.^ 

§  1040.  Fifthly.  Counselj  and  the  Order  of  Proceedings  at 
the  Trial: — 

Differing  Views — BngUeh  Practice.  —  We  have  already  seen,^ 

other,  there  seems  to  be  no  reason  whj  in  eridence  that  one  of  the  prisoners 

the  jury,  where  two  are  jointly  charged  who  had  assisted  in  the  remoral  of  the 

with  murder,  should  not  find  one  guilty  goods  had  been  a  stranger  to  the  break- 

of  murder  and  the  other  of  manslaugh-  ing  in,  and  had  taken  no  part  in  the 

ter,  should  the  evidence  warrant  such  transaction  until  ailer  the  breaking  had 

a  conclusion.     It  was  holden,  indeed,  been  accomplished,  there  seems  to  be 

in  Turner's  Case,  1  Sid.  171,  where  no  satisfactory  reason  why  the  jury 

several  were   jointly  indicted    for   a  should  not  find  according  to  tiie  fact, 

burglary,  that  the  jury  could  not  find  and  why  separate  judgment  should  not 

one  guilty  of  burglary  and  the  other  of  be  pronounced  just  as  if  the  prisoners 

larceny  only ;  but  there  the  very  nature  had   been   separately  tried   and  coo- 

of  the  case  precluded  such  a  finding,  yicted." 

for  the  evidence  was  the  same  as  to  all.  ^  The   State  v,  C!ovington,  4  Ala. 

But  upon  a  joint  indictment  for  petit  608,  606. 

treason,  if  it  turned  out  that  one  de-  ^  Reg.  v,  Gompertz,  9  Q.  B.  824. 

fendant  was  servant  to  the  deceased.  See  Rex  v.  Teal,  11  East,  807 ;  Rex  v. 

and  the  other  a  stranger ;  or  if,  upon  a  Askew,  8  M.  &  S.  9 ;  Rex  v.  Cochrane, 

joint  indictment  for  murder,  it  appeared  8  M.  &  S.  10,  note. 

that  he  who  abetted,  acted  of  malice  '  Rex  v,  Mawbey,  6  T.  R.  619,  688; 

prepense,  but  that  he  who  struck  did  Reg.  v,  Gompertz,  supra. 

not  maliciously  strike,  the  finding  the  ^  Sumner  v.  Commonwealthj  8  Cush. 

parties  guilty  of  offences  difibring  in  621. 

degree  would  not  be  inconsistent   And  ^  Ante,  §  964. 

in  the  case  of  burgUry,  if  it  appeared  * 
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that,  on  questions  of  this  sort,  the  English  practice  and  the 
American,  and  the  American  in  the  different  States,  in  some 
measure  differs.  .Where,  in  England,  the  counsel  for  several 
prisoners  cannot  agree  as  to  the  order  in  which  they  are  to 
address  the  jury,  the  court  will  call  upon  them,  not  in  the 
order  of  their  seniority,  but  in  the  order  in  which  the  names  of 
the  prisoners  stand  in  the  indictment.  But  where  the  counsel 
for  one  prisoner  has  witnesses  to  examine  to  facts,  the  counsel 
for  another  cannot  be  allowed  to  postpone  his  address  to  the 
jury  until  after  those  witnesses  have  been  examined.^  It  seems 
also,  that,  if  two  are  indicted  jointly  for  the  same  offence,  and 
one  calls  witnesses,  the  counsel  for  the  prosecution  is  entitled 
to  a  general  reply  ;  but,  if  the  offences  are  separate,  and  they 
might  have  been  separately  indicted,  he  must,  in  his  reply, 
confine  himself  to  the  one  who  has  called  witnesses.^  The* 
usual  course,  in  cases  of  conspiracy,  is  stated  in  a  note ;  ^  and, 
under  some  circumstances,  where  two  are  indicted  for  a  con- 
spiracy, the  judge  will  permit  one  of  the  defendants,  who  con- 
ducts his  own  cause,  to  cross-examine  before  the  counsel  fop 
the  other  defendant,  and,  after  the  conclusion  of  the  prose- 
cutor's case,  to  address  the  jury  and  ^call  his  witnesses  before 
the  counsel  for  the  other  defendant  opens  his  case.^  Where 
several  defendants  are  brought  up  for  sentence,  some  after 

1  Reg.  V.  Barber,  1  Car.  &  K.  484.  a  rioti  tried  at  Gloucester  before  Abbott, 

In  a  note  to  Bex  v.  Cooke,  1  Car.  &  P.  C.  J.  where  there  were  eight  separate 

821,  the  reporter  says :   "  The  nsoal  defendants,  his  Lordship,  on  account  of 

course,  where  several  defendants  appear  the  special  circumstances  of  the  case, 

bj  separate  counsel,  is,  for  the  senior  allowed  each  coimsel  to  examine  his 

counsel,  employed  on  that  side  of  the  witnesses  immediately  after  his  address 

question,  to  cross-examine,  and  address  to  the  jury,  and  before  the  defence  of ' 

the  jury  first,  whichever  defendant  he  any  other  of  the  defendants  was  entered 

may  be  employed  by ;  and,  as  soon  as  into.    In  cases  of  conspiracy,  the  prac- 

he  has  concluded  his  address  to  the  .tice  is,  for  the  defendants,  in  the  order 

jury,  for  the  counsel  for  the  other  de-  in  which  they  are  named  in  the  indict- 

fendants  to  address  the  jury  in  succes-  ment,  to  address  the  jury,  by  them- 

sion ;  and,  after  them,  such  defendants  selves  or  their  counsel,  without  any 

as  conduct  their  cases  in  person ;   and  regard  to  the  counsel  of  one  defendant 

then  for  the  counsel  who  first  addressed  being  senior  to  the  counsel  of  another 

the  jury  to  examine  his  witnesses ;  and  or  to  one  having  counsel  while  another 

then  the  witnesses  for  the  others  to  be  has  none." 

called ;  and,  in  conclusion,  for  the  prose-       '  Reg.  v.  Hayes,  2  Moody  &  R.  165 
cutor's  counsel  to  reply.     This  rule,       '  See  the  last  note  but  one. 
however,  I  have  known  to  be  departed       ^  Rex  v.  Cooke,  supra, 
from ;  for,  in  an  excise  prosecution  for 
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judgment  by  default  and  others  after  verdict,  the  counsel  for 
all  must  first  be  heard  in  mitigation,  i^d  then  the  counsel 
for  the  Grown  in  aggravation.^ 

lU.  The  Trial  when  the  Charge  is  Several. 

§  1041.  Indistinct  Views.  —  What  was  said  under  the  last 
sub-title  relates  to  the  indictment  where  the  defendants  are 
charged  jointly.  K  the  charge  against  them  is  several,  as 
explained  in  earlier  sections  of  this  volume,^  the  matter  may 
not  stand  precisely  as  it  does  in  the  ordinary  case  of  a  joint 
charge.  And  probably  the  court  would,  in  such  circumstances, 
order  in  most  instances  separate  trials,  even  if  the  indictment 
were  not  quashed.  But  questions  of  this  sort  very  seldom 
arise,  and  the  books  do  not  contain  much  relating  to  them. 

IV.  Uie  Trial  where  there  are  Separate  Indictments  for  Like 

Offences. 

§  1042.  How,  in  OeijeraL — There' is  not  necessarily  any  legal 
objection  to  trying  a  defendant  on  two  or  more  separate  indict- 
ments at  the  same  time.  And  there  are  circumstances  in 
which  this  will  be  done.  Indeed  in  North  Carolina  it  was  laid 
down,  that  the  finding  of  a  new  bill  of  indictment  for  the  same 
felony,  varying  the  terms  in  which  the  offence  is  charged,  is 
simply  adding  a  new  count,  and  the  whole  constitutes  but  one 
proceeding.  Therefore  an  order  for  the  removal  of  the  cause 
applies  to  the  several  bills  which  have  been  found  against  the 
defendant.^  And  it  was  held  in  Pennsylvania,  that  two  indict- 
ments for  different  acts  of  conspiracy,  found  at  different  sessions 
against  the  same  defendants,  may  be  tried  together  by  one  jury, 
especially  if  the  prisoner  is  allowed  his  challenges  on  each 
indictment.^  But  the  jury  must  be  sworn  separately  for  each 
case.^ 

1  Rex  V,  Despard,  2  Man.  &  R.  406.  R.  69.    Oibeon,  J.  said  in  deliyeriog 

s  Ante,  §  47^-476.  the  opinion  of  tlie  conrt  in  this  case : 

*  The  State  v,  Johnson,  6  Jones,  N.  "  I  have  found  no  case  exactly  like  the 
C.  221.  present ;  but  there  is  a  strong  analogy 

*  Withers  v.  Commonwealth,  5  S.  &  between  it  and  those  in  which  sereral 


»  Eitter  v.  People,  25  Rl.  42. 
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§  1048.  fitoparate  Cases  and  Defendants.  —  But  where,  in  Mis- 
souri, after  the  evidence  in  a  case  of  misdemeanor  had  been 
given  in,  yet  before  the  jury  were  charged,  the  judge  called  up 
another  similar  case  against  another  defendant,  and  submitted 
the  two  to  the  one  jury  together ;  this,  though  separate  ver- 
dicts were  rendered,  was  held  to  be  an  erroneous  proceeding. 
<^  It  is,''  said  Ryland,  J.  <^  the  right  of  the  accused  to  have  his 
case  tried  by  a  jury  free  from  any  improper  bias.  This  trial 
must  be  in  its  nature  a  single  matter ;  and  the  court  has  no 
right  to  impose  on  the  defendant  and  his  counsel  the  necessity 
of  waiting  and  listening  to  a  different  prosecution  for  a  differ- 
ent offence,  and  has  no  right  to  draw  the  attention  of  the  jury 
to  a  new  and  different  prosecution,  before  the  first  one  sub- 
mitted to  them  is  determined."  ^ 

§  1044.  Gross-Indictments.' —  It  was  laid  down  in  a  case  tried 
before  one  of  the  English  judges,  that,  if  there  are  cross- 
indictments  for  assault  to  be  tried  as  traverses  at  the  assizes, 
and  the  same  transaction  ia  the  subject  of  both  indictments,  the 
court  will  direct  the  jury  to  be  sworn  in  both  traverses,  and 
the  counsel  for  the  prosecution  of  the  one  which  is  entered 
first  will  open  his  case  and  call  his  witnesses ;  the  counsel  on 
the  other  side  will  then  open  his  case  and  call  his  witnesses ; 

oounte  for  separate  and  distinct  ofl^noes  have  a  particular  juror  to  try  one  of 

are  included  in'  the  same  indictment ;  the   oflfences,  and   yet  be  altogether 

for  these  are  necessiuiij  tried  together,  averse  to  him  with  regard  to  the  other ; 

and  in  cases  of  misdemeanor  it  has  and  thus,  if  the  court  did  not  interfere, 

never  been  held  that  separate  offences  he  would  in  some  measui^  lose  the 

could  not  be  joined.    As  to  felonies,  a  benefit  of  his  right     With  us,  this 

different  rule  prevails,  and  the  court  reason  applies  also  to  misdemeanors, 

goes  so  far  as  to  quash  where  distinct  as  a  defendant  may  peremptorily  chal- 

offences  are  charged ;  or,  if  no  motion  lenge  four  jurors ;  but  whether  a  court 

for  that  purpose  be  made  in  time,  to  would  therefore  quash  an  indictment 

compel  the  prosecutor  to  select  a  par-  combining  two  or  more  misdemeanors 

ticular  oflfence,  to  which  alone  the  pris-  would,  I  apprehend,  depend  on  a  sound 

oner  is  held  to  answer.    But  in  no  case  exercise  of  discretion,  having  regard 

has  such  joinder   been  considered  a  to  the  particular  circumstances  of  each 

cause  of  demurrer,  or  ground  for  a  case;  the  court  would  take  care  that 

motion  in  arrest  of  judgment,  but  mere-  the  right  of  challenge  should  be  fUlly 

ly  as  a  subject  for  the  discretion  of  the  preserved,  by  allowing  the  defendant 

court,  and  therefore  not  a  matter  in  peremptoiy  challenges  for  each  offence, 

which  error  could  be  assigned  in  a  su-  or   by   quashing   the   indictment,  as 

perior  court.    The  only  solid  reason  might  seem  most  expedient"  p.  W, 

for  the  distinction  in  regard  to  felonies  61. 

is,  that  the  prisoner,  having  a  right  to       i  The  State  v.  Devlin,  26  Misto.  174, 

challenge  peremptorily,  may  choose  to  176. 
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and  there  will  be  no  reply  on  either  side.^  Bat  the  course  of 
any  trial  is  not  always  the  same  in  England  and  in  our  own 
States.' 

§1045.  Two  indlotmentB — The  Order.  —  According  to  an 
old  case,  if  there  are  pending  two  indictments  for  peijury 
against  the  same  defendant,  and  he  takes  the  records  down  for 
trial,  he  may  bring  on  the  one  which  he  pleases  first ;  though 
the  Attorney-General  may  enter  a  noL  pros..,  and  thus  compel 
him  to  bring  on  the  other.  And  Holt,  C.  J.  said :  ^^  It  is  true 
the  queen  has  that  election  where  she  brings  on  her  causes  her- 
self ;  but  here  the  defendant  brings  it  on,  and  he  is  to  do  the 
first  act,  and  therefore  has  his  election."^ 

1  Reg.  V.  Wanklyn,   8  Car.  &  P.       >  See  Gallowaj  v.  The  State,  26  Ga. 
290.  696. 

*  Beg.  V.  Ctaiet,  6  Mod.  168. 
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BOOK  IX. 


THE    EVIDENCE. 


CHAPTER  LXVm. 

THE  EVIDENCE  IN  CIVIL  AND  CRIMINAL  CASES  COBIPABED. 
§1046.  Nearly  Identical — Should  be  treated  of  together. — 

Coming  now'  to  a  consideration  of  the  evidence,  we  are  obliged 
to  condense  what  is  to  be  i^aid  more  than  has  been  done  in  the 
foregoing  parts  of  the  present  volume.  The  subject  of  evidence 
is  a  vast  one  in  itself;  but,  what  principally  concerns  us  here, 
the  evidence  in  civil  and  criminal  causes  is  so  nearly  identical 
as  to  render  it  scarcely  useful  for  a  work  devoted  particularly 
to  the  criminal  law  to  discuss  it  very  much  at  large.  At  the 
proper  time,  the  author's  views  upon  this  entire  subject  of  the 
evidence  in  causes  civil  and  criminal  will  be  given  to  the  public ; 
and  then  the  harmony  between  the  parts  there  and  here  will 
more  fully  appear.  In  the  second  volume,  the  evidence 
pertaining  to  particular  offences  and  issues  will 'be  given  in 
connection  with  the  other  discussions. 

§  1047.  General  Doctrine.  —  A  learned  English  judge  once 
observed:  ^'It  has  been  solemnly  decided  that  there  is  no 
difference  between  the  rules  of  evidence  in  civil  and  in  criminal 
cases.  If  the  rules  of  evidence  prescribe  the  best  course  to  get 
at  truth,  they  must  be  and  are  the  same  in  all  cases,  and  in  all 
civilized  countries."  ^  The  truth  of  this  proposition  is  what 
renders  it  inexpedient  to  discuss  the  general  rules  of  evidence 

1  Best,  J.  in  Bex  v.  Burdett,  4  B.  &  State  v.  Dart,  29  Conn.  168 ;  1  Bishop 
Aid.  96,  122.  To  the  like  efibct,  see  Mar.  &  Dir.  §  i41.  And  lee  Lewis  v. 
Beg.  v.  Murphy,  8  Car.  &  P.  297 ;  The    Lewis,  9  Ind.  106. 
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in  a  treatise  on  a  single  branch  of  the  law ;  like,  for  instance, 
the  present  work.  There  are,  howcTer,  some  differences  as 
respects  the  eridence  between  the  civil  and  criminal  depart- 
ments ;  and  those  differences  are,  in  these  pages,  noticed  in 
their  proper  places. 

§1048.  Borden  of  Proof — Shifting  the  Burden — Measure  of 

Proof  —  Meanwhile  let  us  bear  in  our  minds  what  is  said  by  a 
learned  Alabama  judge,  as  follows :  ^'  In  a  criminal  case,  the 
establishment  of  a  prima  facie  case  does  not,  as  in  a  civil  case, 
take  away  from  the  defendant  the  presumption  of  innocence,  or 
change  the  burden  of  proof.  A  solid  reason  for  the  distinction 
is,  the  well-known  difference  in  the  measure  of  proof  in  the  two 
classes  of  cases.  In  a  civil  case  the  plaintiff  is  not  required  to 
prove,  beyond  all  reasonable  doubt,  the  facts  on  which  he  relies 
for  a  recovery ;  and,  therefore,  when  he  establishes  a  prima 
facie  case,  the  burden  of  proof  is  thereby  shifted,  and  the 
prima  facie  case  so  established  entitles  him  to  recover  unless  it 
is  destroyed  by  proof  from  the  other  party.  But  in  n  criminal 
case,  the  State  is  required  to  prove,  beyond  all  reasonable 
doubt,  the  facts  which  constitute  the  offence.  The  establish- 
ment, therefore,  of  a  prima  facie  case  merely,  does  not  take 
away  the  presumption  of  innocence  from  the  defendant;  but 
leaves  that  presumption  to  operate  in  connection  with,  or  in 
aid  of,  any  proofs  offered  by  him  to  rebut  or  impair  the  prima 
facie  case  thus  made  out  by  the  State."  ^ 

§  1049.  Conolnsion.  —  The  result  is,  that,  while  the  rules  of 
evidence  are  the  same  in  criminal  cases  as  in  civil,  there  is  a 
difference  in.  the  nature  of  the  issue,  and,  consequently,  in  the 
quantumj  so  to  speak,  of  proofs  required.  Out  of  this  main 
difference  grow  some  incidental  diversities ;  and,  in  the  present 
series  of  chapters,  the  author  will  endeavor  to  bring  to  view 
the  leading  things  of  this  sort. 

1  Bice,  C.  J.  in  Ogletree  v.  The  State,  28  AI«.  098,  702. 
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CHAPTER  LXIX. 

THE  WEIGHT  OP  EVIDENCE  NBOESSABY  TO  A  CONVICTION. 
§  1050.  DiBtlnotlon,  in  Reason,  between  Criminal  and  Civil  — 

We  have  already  seen,^  that  it  is  more  for  the  interest  of  the 
-government,  in  whose  name  and  to  promote  whose  interests 
criminal  prosecutions  are  carried  on,  that  a  conviction  when 
there  is  no  real  guilt  should  be  avoided,  than  that  it  should  be 
secured  when  there  is  guilt.  How  much  greater  the  interest 
of  the  government  is  on  the  one  side  than  on  the  other  it  is 
impossible  to  estimate  bj  any  numerical  comparison ;  but,  in 
general  terms,  it  is  very  much.  Blackstone  puts  it  ^'  that  it 
is  better  that  ten  guilty  persons  escape,  than  that  one  inno- 
cent suffer  " ;  and  he  says,  that  thus  ^^  thd  law  holds."  ^  It  is 
plain,  however,  that,  in  the  nature  of  things,  the  law  cannot 
hold  any  doctrine  of  this  sort  so  minutely ;  though,  it  is  equally 
plain,  the  law  does  hold  this  in  the  general.  Now,  in  this 
instance,  the  interests  of  defendants,  and  the  interest  of  the 
government,  concur.  In  a  civil  case,  where  a  suit  is  brought  to 
recover  money,  the  question  never  stands  in  this  way.  It  is 
always  for  the  interest  of  the  plaintiff  to  get  the  money  he 
claims,  and  for  the  interest  of  the  defendant  to  prevent  his 
getting  it.  To  be  sure,  the  burden  of  proof  is  with  the  party 
holding  the  aflSrmative  of  the  issue ;  but  it  is  never  for  the 
interest  of  either  party,  as  in  criminal  cases,  to  get  beaten. 
Whatever,  therefore,  may  be  the  conclusiveness  of  proof  requi- 
site to  establish  a  civil  claim,  it  is  not  the  same  which  is  re* 
quired  to  convict  a  defendant  of  crime  on  a  criminal  prose- 
cution. Here  the  doctrines  of  evidence  in  civil  and  criminal 
causes  are  wide  apart.    They  have  no  relation  to  each  other. 

§1051.  On  Authority,  ho'w    Conoluaive  in   Criminal  Cases  — 

"  Reasonable  Doubt"  —  When  we  come  to  inquire  what,  in  fact, 
the  law  does  demand  in  criminal  cases,  we  find  the  doctrine  to 
be  expressed  in  a  very  familiar  proposition,  which,  though  not 

I  Ante,  §  40, 298,  294,  965.  a  4  Bl  Com.  868. 
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80  precise  in  its  practical  results  as  one  would  widh,  is,  on  the 
whole,  as  accurate  perhaps  as  it  is  possible  for  general  language 
to  lay  down.  It  is  that,  to  justify  a  jury  in  convicting  the 
defendant,  they  must  be  satisfied  of  his  guilt  heyond  a  reasatir 
able  dovhO  And  where  the  judge  charged  the  jury,  that  the 
rule  in  regard  to  a  reasonable  doubt  was  somewhat  relaxed  in 
the  lesser  offences,  this  was  held  to  be  erroneous.  Said  the 
court :  '^  The  doctrine,  as  laid  down  by  text-writers  on  evidence, 
extends  equally  to  cases  of  every  degree."  * 

§  1052.  Meaning  and  Eaqpreasiona  of  the  Doctrine.  —  It  is  not 

quite  safe  for  a  court  to  undertake  to  depart  from  these  estab- 
lished words  in  instructing  a  jury.  Thus,  plainly,  where  the 
instruction  was,  that  it  is  not  necessary  the  jury  should  be 
satisfied  of  the  defendant's  guilt  to  the  exclusion  of  a  reason- 
able doubt ;  but,  if  from  the  evidence  they  should  believe  him 
guilty,  they  should  so  find,  though  they  entertained  a  reason- 
able doubt ;  this  was  held  to  be  wrong.^  And  even  where  the 
instruction  was,  "  that  the  jury  should  weigh  and  consider  all 
the  facts  and  circumstances  proven  to  their  satisfaction,  in 
connection  and  combination,  and  should  hold  them  and  pass 
judgment  on  them  in  that  condition ;  and  tliat,  if  the  conclu- 
sion from  the  facts  and  circumstances  so  proven  to  their  satis- 
faction be,  that  there  is  that  degree  of  certainty  in  the  case  that 
they  would  act  on  it  in  their  own  grave  and  important  concerns, 
that  that  is  the  degree  of  certainty  which  the  law  requires,  and 
which  will  justify  and  warrant  them  in  returning  a  verdict  of 
guilty  "  ;  this  also  was  held  to  be  erroneous.  Said  Simpson, 
O.J. :  "The  evidence  must  be  sufficient  to  produce  a  full 
conviction  of  guilt,  to  the  exclusion  of  all  reasonable  doubt."  ^ 

^  Ante,  §  1048 ;  The  State  v.  New-  Fuller  v.  The  State,  12  Ohio  State,  488 ; 

man,  7  Ala.  69;  Shiiltz  v.  The  State,  Satterwhite  u.  The  State,  28  Ala.  65, 

18  Texas,  401;   People  v,  Thayer,  1  71. 

Parker  C.  C.  595 ;  Brown  v.  The  State,  >  The  State  i;.  Fugate,  27  Misso.  685. 

28  Texas,  195 ;  Commonwealth  v.  Tut-  *  Jane  v.  Commonwealth,  2  Met  Ky. 

tie,  12  Cush.  502 ;    Tweedy  v.  The  80,  88.    There  was  a  reference  made 

State,  5  Iowa,  483 ;  People  v,  Milgate,  in  this  case  to  a  statute,  which,  how- 

5  Cal.  127 ;  Pate  v.  People,  8  Oilman,  erer,  did  not,  I  presume,  effect  the  re- 

644,  661 ;  Hiler  v.  The  State,  4  Biackf.  suit,  since  it  merdy  affirmed  the  com- 

652 ;  Wise  v.  The  State,  2  Kansas,  mon-law  rule.    Its  words  are,  "  that, 

419.  where  there  is  a  reasonable  doubt  of 

2  Wasden  o.  The  State,  18  Oa.  264 ;  the   defendant   being    proyen   to   be 

s.  p.  The  State  v.  King,  20  Ark.  166;  guilty,  he  is  entitled  to  an  acquittal" 
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In  one  case  it  was  observed:  ^^A  reasonable  doubt  exists, 
when  the  evidence  is  not  sufficient  to  satisfy  the  judgment  of 
the  truth  of  a  proposition,  with  such  certainty  that  a  prudent 

man  would  feel  safe  in  acting  upon  it  in  his  own  important 

p.  84.  Some  other  a^jadged  points  siuat  acquit,  unless  the  evidence  satis- 
are  the  following :  A  refusal  by  the  fied  them  of  the  guilt  of  the  prisoner 
presiding  judge  to  instruct  the  jury,  as  ftilly  as  the  direct  testimony  of  a 
in  a  criminal  case,  that  "  the  eridence,  single  witness  would  do ;  because  it  was 
to  justify  a  couTiction,  must  be  at  least  included  in  a  former  instruction,  and 
equal  to  the  testimony  of  one  unim-  because  it  was  not  a  safe  practical  rule, 
peached  witness,"  is  not  ground  of  ex-  though  it  might  be  a  correct  abstract 
oeption ;  he  baring  instructed  them,  one.  Cicely  v.  The  State,  18  8m.  &  M. 
that  they  must  be  satisfied  beyond  a  202.  Proof  which  conrincee  and  directs 
reasonable  doubt  of  the  defendant's  the  understanding,  and  satisfies  the 
guilt.  Commonwealth  v,  Tuttle,  12  reason  and  judgment  of  those  who  are 
Cush.  602.  The  statement  to  the  jury,  bound  to  act  conscientiously  upon  it, 
that,  "  to  exclude  rational  doubt,  the  is  proof  beyond  a  reasonable  doubt,  if 
eyidence  should  be  such  as  that  men  of  it  leaves  in  the  mind  an  abiding  o|n- 
fiur  ordinary  capacity  would  act  upon  Tiction,  to  a  moral  certainty,  of  the 
it  in  matters  of  high  importance  to  truth  of  the  charge.  Donnelly  v.  The 
themselves,"  was  held  not  to  be  a  cor-  State,  2  Dutcher,  601.  See  also  Win- 
rect  exposition  of  the  law.  The  State  ter  v.  The  State,  20  Ala.  89.  To  a 
r.  Oscar,  7  Jones,  N.  C.  805.  And  see  charge  tt^at  the  prisoner  was  entitled  to 
The  State  v,  Dineen,  10  Minn.  407, 416.  the  benefit  of  reasonable  doubts,  the 
Yet,  on  the  other  hand,  it  has  been  court  added,  that  reasonable  doubts 
laid  down,  that,  if  the  whole  evidence  usually  arise  from  either  a  want  of 
produces  such  a  conviction  in  the  minds  evidence  or  a  conflict  of  evidence.  And 
of  the  jury  of  the  guilt  of  the  prisoner,  this  addition  was  held  to  be  erroneous, 
as  they  would  act  upon  in  a  matter  of  as  tending  to  depreciate  the  doubt  urged 
the  highest  importance  to  themselves  in  this  case  by  suggesting  that  it  rested 
in  a  like  case,  it  is  their  duty  to  con-  on  an  unusual  ground.  McElven  p. 
Yict.  The  State  v.  Nash,  7  Iowa,  847 ;  The  State,  80  Ga.  869.  Where  a  judge 
Arnold  v.  The  State,  28  Ind.  170 ;  The  was  asked,  after  he  had  charged  the 
State  V.  Ostrander,  18  Iowa,  485,  458.  jury,  to  instruct  them  that  the  State 
And  see  The  State  v.  Crawford,  84  must  prove  the  affirmative  beyond  a 
Misso.  200.  Again :  on  the  trial  of  reasonable  doubt,  and  refused,  it  was 
criminal  cases,  mathematical  or  meta-  held  that  this  charge  had  been  in  sub- 
physical  certainty,  or  direct  and  irre-  stance  already  given ;  the  judge  hav- 
firagable  evidence,  is  not  necessary ;  ing  told  the  jury,  that  they  must  find 
all  that  the  law  requires,  is  moral  cer-  according  to  the  facts  in  the  case,  and 
tsinty ;  which  is,  that  the  jury,  whether  that  he  need  not  repeat  it.  White  v. 
the  evidence  be  positive  or  presumptive.  The  State,  11  Texas,  769.  It  is  the 
should  be  satisfied  of  the  defendant's  duty  of  the  court  in  a  criminal  trial, 
guilt.  A  mere  vague  conjecture  or  when  asked,  to  instruct  the  jury  that 
possibility  of  his  innocence,  or  any  thing  if  upon  the  whole  case  they  have  rea- 
short  of  a  reasonable  doubt,  will  not  sonable  doubt  of  the  guilt  of  the  pris- 
justify  his  acquittal.  Giles  v.  The  State,  oner  of  the  oflbnce  charged  against 
6  Ga.  276.  In  another  esse,  the  court,  him,  they  should  acquit  him  ;  yet  a  re- 
having  instructed  the  jury  that  they  f^ai  to  give  this  instruction  is  not 
must  be  satisfied,  beyond  a  reasonable  sufficient  cause  to  reverse  the  judgment 
doubt,  of  the  guilt  of  the  prisoner,  be-  when  the  instructions  given  presented 
fbre  convicting  her,  refused  to  add  the  the  whole  case  fiurly  before  the  jury, 
instruction  [prayed  ^for,  that  the  jury  Gardiner  v.  The  State,  14  Misso.  97. 
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affairs.''^  This,  indeed,  is  a  common  form  of  the  expression, 
when  an  attempt  is  made  to  explain  the  term  ^treasonable 
doubt "  ;  and  it  is  perhaps  as  nearly  accurate  as  any  combina- 
tion of  words  could  be  made ;  while  yet  it  is  possibly  a  need- 
less explanation,  the  correctness  of  which,  it  is  not  quite  safe 
to  say,  would  be  everywhere  admitted.^  The  evidence,  to 
exclude  a  reasonable  doubt,  and  therefore  to  be  sufficient 
within  the  rule,  need  not  bar  all  possibilities  of  innocence.^ 

§  1053.  To  wliat  the  Doctrine  of  Reasonable  Doubt  attaches.  — 

The  doctrine  of  reasonable  doubt  relates  to  the  question  of  the 
main  matter  of  guilt.  But  if  the  reader  will  consider  on  what 
reason  the  doctrine  rests,^  he  will  see,  that,  if,  for  instance,  it 
becomes  incumbent  on  the  defendant  to  prove  a  thing,  lie  is 
not  required  to  establish  it  beyond  a  reasonable  doubt.  In  this 
case  a  preponderance  in  his  favor  is  sufficient.^  And  there  are 
perhaps  other  circumstances  in  which  this  qualification  of  the 
doctrine  applies  ;  but  it  is  not  deemed  best  to  enter  minutely 
into  the  discussion  hera.^ 


^  Arnold  v.  The  State,  28  Ind.  170,  a  matter  which  is  not  an  ingredient  in 

opinion  hy  Frazer,  J. .    See  the  last  the  offence  charged  is  alleged,  it  must 

note.  .  he  proved;  hut  the  same  strictness  is 

^  See  the  note  before  the  last.    Also  not  required  in  the  proof  of  such  an 

The  State  t;.  Dineen,  10  Minn.  407.  averment  as  in  the  establishment  of  the 

*  The  State  v.  Nueslein,  25  Misso.  corpus  delicti,  unless  the  subject  of  the 
111 ;  Commonwealth  v.  Harman,  4  averment  is  a  record  or  a  written  agree- 
Barr,  269 ;  Pate  v. People, supra;  Mose  ment.  Murphj  v.  The  State,  28  Missis. 
V,  The  State,  36  Ala.  211.  See  the  687.  If  the  juiy  have  reasonable  doubt 
longer  note  to  this  section.  of  which  crime  charged  or  in  what  de- 

^  Ante,  §  1050.  gree  the  accused  is  guilty,  they  can 

s  People  V.  If elgate,  5  Cal.  127 ;  Peo-  convict  of  the  lowest  only.    The  State 

pie  V.  Arnold,  15  Cal.  476.  v.  Laliyer,  4  Minn.  868.   The  defendant 

*  Where  it  was  necessary,  in  order  is  entitled  to  the  benefit  of  a  reasonable 
to  convict  a  defendant  of  the  larceny  of  doubt,  both  as  to  the  question  of  the 
a  cow,  to  prove,  for  the  purpose  of  iden-  commission  and  of  the  degree  of  the 
tiflcation,  that  the  cow  had  been  sold  crime  charged,  whether  it  arises  on 
by  A  to  B,  previously,  it  was  held,  that  the  case  for  the  government  or  the  de- 
the  refusal  of  the  court  to  instruct  the  fence.  Payne  v.  Commonwealth,  1  Met 
jury  that  if  they  had  reasonable  doubt  Ky.  870.  Where,  on  a  trial  for  mur- 
of  this  sale,  they  must  give  the  defend-  der,  the  homicide  is  admitted,  and  the 
ant  the  benefit  of  it  and  acquit  him,  was  question  is,  as  to  what  grade  of  the 
error,  and  was  not  cured  by  giving  a  offence  the  defendant  is  guilty  of,  or 
correct  general  charge  on  the  subject  whether  it  is  not  justifiable  homicide ; 
of  reasonable  doubt.  People  v.  Eckert,  it  was  held  to  be  error  in  the  court  to 
19  Cal.  603.  Here,  it  is  perceived,  the  charge  the  jury  "  that  a  reasonable 
general  rule  .was  held  to  apply.  But  doubt  was,  where  it  was  doubtfbl 
where,  according  to  a  Mississippi  case,  whether  a  homicide  had  been  commit- 
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§  1054.  Bntlre  Charge. — We  have  already  seen,  that,  in  gen- 
eral terms,  the  proof  must  cover  the  entire  charge  against  the 
prisoner.^  Still  this  doctrine  does  not  require  proof  of  every 
possible  averment  which  pleaders  may  choose  to  put  into  an 
indictment.  Under  the  head  of  "  Surplusage  and  Variance  " 
we  saw,  that  sometimes  a  careless  pleader  will  so  draw  his 
indictment  as  to  render  necessary  the  proof  of  things  which 
would  otherwise  be  immaterial ;  ^  but,  subject  to  this  limita- 
tion, it  is  necessary  to  prove  only  so  much  of  the  indictment 
as  constitutes  the  crime  for  which  the  punishment  is  to  be 
inflicted.^ 

§  1055.  How  Many  'Wltnesaea — Jury  to  believe.  —  It  is  famil- 
iar doctrine  that  the  law  does  not,  as  a  general  rule,  to  which 
treason  and  peijury  are  exceptions,  require  any  particular 
number  of  witnesses  to  convict  defendants  of  crime.  In  point 
of  law,  one  is  sufficient.  But,  on  the  other  hand,  the  jury,  to  be 
justified  in  convicting  the  defendant,  must  believe  the  witnesses, 
whether  one  or  more.  Therefore  a  charge  to  the  jury,  ^'  that 
they  must  find  the  defendant  guilty,"  even  on  the  testimony  of 
a  single  witness,  is  erroneous.^  In  like  manner,  where  a  wit- 
ness for  the  prosecution  is  impeached,  it  is  error  to  instruct  the 
jury  ^^  that  they  must  believe  the  witness  for  the  State,  unless 
they  believe  that  the  contradicting  witness  is  entitled  to  more 
weight  and  credit  than  said  witness  for  the  State."  Such  a 
charge  invades  the  province  of  the  jury,  who  are  the  sole 
judges  of  the  credibility  to  be  accorded  to  each  witness  ;  audit 
is  also  objectionable  because  the  contradicting  evidence,  though 
less  credible  than  the  testimony  of  the  witness  for  the  State, 
may  yet  be  sufficient*  to  raise  a  reasonable  doubt  in  the  mind  of 
the  jury,  and  thus  secure  the  defendant's  acquittal.^ 

ted,  and,  if  committed,  whether  the  ac-  ^  Hufffaian  v.  The  State,  29  Ala.  40. 

cufled  was  the  slajer."    Dayis  v.  The  *  Corlej  v.  The  State,  28  Ala.  22. 

State,  10  Ga.  101.  The  only  legal  test  of  the  snfflciency  of 

^  Ante,  §  127  et  eeq.  eridence  to  establish  a  gi^en  fact  is  its 

3  Ante,  §  482  et  seq.  sufficiency  to  BAtifify  the  mind  and  con- 

'  Swinney  v.  The  State,  8  Sm.  &  M.  science  of  the  jury.    Buirell  v.  The 

676 ;  Frisbie  v.  The  State,  1  Oregon,  State,  18  Texas,  718. 

248. 
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CHAPTER  LXX. 

THE  BURDEN  OF  PROOF. 

§  1056.  General  Dootrine.  —  The  proposition  seems  too  plain 
ever  to  have  admitted  of  doubt,  that,  in  a  criminal  cause,  —  in 
every  criminal  cause,  for  whatever  particular  offence,  —  it  is  for 
the  prosecuting  power  to  prove  every  thing  alleged  against  the 
defendant ;  unless  the  latter  relieves  the  evidence  at  a  given 
point  by  a  record  admission,  or,  what  is  the  same  thing,  waives 
in  some  legal  way  his  right  to  demand  such  proof.  And  it  is 
believed,  that,  though  there  are  in  the  books  cases  and  dicta 
which  cast  some  discredit  on  this  proposition  as  thus  broadly 
stated,  or  at  least  appear  at  the  first  impression  to  limit  it  some- 
what, it  is,  in  its  broadest  sense,  as  everywhere  applied^  the 
true  law ;  though,  should  it  be  thus  accepted,  and  not  at  the 
same  time  understood,  it  would,  like  all  other  misapprehended 
truths,  practically  mislead. 

§  1057.  Burden  of  Proo(  what — Dlstingnlithed  from  Presump- 
tions —  Why  Burden  on  Proseoutor.  —  One  source  of  error  on 
this  subject  has  been,  that  in  many  cases  there  has  appeared 
to  be  a  confusion  in  the  minds  of  the  judges  as  to  what  is 
meant  by  the  phrase  burden  of  proof.  Now,  it  is  not  necessary, 
in  order  to  make  a  party  bear  the  burden  of  proof,  to  cast  upon 
him  the  duty  to  establish  every  fact  which  enters  into  the  issue, 
by  the  testimony  of  eye-witnesses ;  very  few  propositions  of 
fact  are  in  this  way  established  in  the  criminal  law.  Almost 
the  entire  mass  of  evidence  introduced  into  ordinary  criminal 
cases  consists  in  showing  by  direct  testimony  certain  facts,  and 
asking  the  jury  to  infer,  from  these  facts,  the  existence  of  cer- 
tain others.  And  this  drawing  of  fact  from  fact  constitutes  the 
doctrine  of  presumptions,  to  be  discussed  in  the  next  chapter. 
This  doctrine  of  presumptions  has  no  relation  to  that  of  the 
burden  of  proof ;  yet  most  of  the  confusion  upon  this  general 
class  of  questions,  to  be  found  in  the  books,  arises  from  a  failure 
to  distinguish  between  presumption  and  burden  of  proof.  A 
664 


CHAP.  LXX.]  BUBDEN  OF  PROOF.  §  1058 

party  may  be  said  to  have  the  burden  of  proof,  when,  by  the 
rules  of  law  applicable  to  the  case,  it  devolves  on  him  to  sustain 
the  matter  in  issue  by  the  production  of  evidence,  or  the  call- 
ing in  of  a  presumption,  on  mere  default  of  which  the  decision 
goes  in  favor  of  the  other  party,  who,  in  turn,  produced  no  tes- 
timony, because  on  him  did  not  rest  the  burden  of  proof.  The 
defendant,  in  a  criminal  cause,  has  continually  present  a  pre- 
sumption on  his  side ;  namely,  the  presumption  of  innocence. 
Now,  the  proposition,  that,  in  this  sense,  the  burden  of  proof 
must  always  be  on  the  proseculing  power,  results  from  the 
familiar  maxim,  thus  alluded  to,  that  every  man  is  to  be  pre- 
sumed innocent  until  he  is  proved  to  be  guilty ;  and,  in  its 
general  terms,  it  is  sustained  by  the  authorities.^  This  general 
statement  is  sometimes  reduced  to  the  minuter  form,  namely, 
that  every  material  fact  necessary  to  constitute  the  crime  in 
question  must  be  averred  in  the  indictment,  and  then  proved 
by  the  prosecuting  power.^  Thus,  where  it  was  alleged  that 
the  defendant  did  carry,  convey,  and  conceal  a  slave,  without 
the  owner's  written  consent,  with  intent  he  should  escape 
beyond  the  limits  of  the  State,  the  court  required  the  prose- 
cutor to  prove  the  absence  of  such  written  consent.^  But  even 
on  a  point  like  this  the  authorities  are  not  quite  uniform.^ 

§  1058.  Conoiusion. —  It  is  evident,  that,  if  we  undertake  to 
go  minutely  here  into  the  doctrine  of  the  burden  of  proof,  as 
it  rests  on  the  authorities,  and  is  complicated  with  the  almost 
infinitely  varying  facts  of  cases,  we  shall  occupy  space  which 
cannot  be  Spared  from  other  discussions,  with  matter  which  will 
better  be  treated  of  in  the  author's  subsequent  volumes,  under 
the  general  title  of  Evidence.  What  the  reader  is  particularly 
requested  to  bear  in  his  mind  is  the  distinction  between  the 

1  United  States  V.Gooding,  12  VHieat  >  The  State  v,  Woodly,  2  Jones,  N. 

4e0,  471 ;  The  State  v.  Flje,  28  Maine,  C.  276. 

812 ;  Commonwealth  v.  Kimball,  24  ^  See,  among  other  cases,  Farrall  v. 
Pick.  866;  Hopper  v.  The  State,  19  The  State,  82  Ala.  657;  The  State  v. 
Ark.  148 ;  People  v,  Marks,  4  Parker  Evans,  6  Jones,  N.  C.  250 ;  Mehan  v. 
C.  C.  158 ;  Fuller  ».  The  State,  12  Ohio  The  State,  7  Wis.  670 ;  Haskill  v.  Corn- 
State,  488 ;  Thomas  v.  Dunaway,  80  monwealth,  8  B.  Monr.  842 ;  The  State 
HI.  878 ;  The  State  v.  Dineen,  10  Minn.  v.  Morrison,  8  Dev.  299 ;  Wheat  v.  The 
407;  Doss  v.  Commonwealth,  1  Grat.  State,  6  Misso.  455;  Rex  v.  Rogers,  2 
557.  Camp.  654. 

*  Ante,  §  77  et  seq.,  127  et  seq.,1054. 
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burden  of  proof  and  the  proof  by  presumptionB.  The  law 
maj,  under  certain  circumstances,  as  already  observed,  presume 
a  fact  which  it  devolves  on  a  particular  party  to  prove ;  and 
then  the  fact  is  proved  by  the  presumption  itself,  the  same  as 
another  fact  is  proved  by  the  testimony  of  a  witness ;  but  the 
presumption  does  not  shift  the  burden  of  proof,  any  more  than 
does  the  testimony.  In  the  second  volume,  where  we  treat  of 
specific  issues  and  oflfences,  further  illustrations  of  the  doc- 
trine of  this  chapter  will  appear. 


CHAPTER   LXXI. 


PBESUKFnONS  AS  EVIDENCE. 


§  1059.  Gtoneral  Doctrine — Bztent  of  PresumptionB — Compared 
with  Direot  Bvidenoe. — Almost  the  entire  law  of  evidence  rests 
on  presumptions.  If  a  witness  testifies  that  he  saw  a  particular 
transaction,  this  evidence,  which  in  legal  phrase  is  termed 
direct,  in  distinction  from  presumptive,  and  from  circumstan- 
tial, derives,  in  truth,  its  whole  force  from  presumption.  It 
is  presumed  that  the  witness  testifies  according  to  his  under- 
standing of  the  facts,  —  still  the  presumption  may  in  a  partic- 
ular instance  be  a  mistaken  one.  It  is  presumed  tl^t  his 
organs  of  vision  were  in  a  healthy  state,  by  reason  of  which 
they  were  not  likely  to  mislead  him,  —  still,  in  the  particular 
case,  they  may  have  misled.  It  is  presumed,  that  his  other 
faculties  were  in  such  a  normal  and  sound  condition  that  his 
mind  involuntarily  drew  the  right  inference  from  the  impres- 
sion which  the  rays  of  light  made  on  the  retina  of  his  eye, — 
yet,  after  all,  the  fact  may  be  otherwise.  There  is  nothing,  or 
next  to  nothing,  in  the  absolute  sense,  direct  and  certain 
among  the  various  sources  of  knowledge  which  are  open  to  us 
in  our  earthly  life ;  nevertheless  all  men  act  and  must  act  on 
what  reasonably  appears  to  be  true,  else  we  should  cease  to 
move,  and  our  race  would  be  snuffed  out  like  a  candle. 
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§  1060.  Some  Partioular  PresninptionB  —  Conclusive  or  not — 
Intent  —  Forgery  — Homioide  —  Consequence  of   Act. —  In  the 

work  on  the  Criminal  Law,  as  it  stood  in  the  first  two  edi- 
tions,  there  was  a  section  which  was  omitted  from  the  subse- 
quent ones,  illustrating  the  doctrine  of  presumptions,  as  fol- 
lows :  Thus  the  law  presumes,  that  every  person  intends  to  do 
what  he  does ;  ^  and  intends  the  natural,  necessary,  and  even 
probable  consequences  of  his  act.^  Of  course,  the  presump- 
tion of  an  intent  to  do  the  act  is  always  open  to  be  rebutted ;  ^ 
but,  this  intent  being  established,  the  deduction,  that  the 
consequences  were  also  intended,  is  generally,  not  always,^ 
conclusive.  The  exact  line  of  distinction  between  the  conclu- 
sive and  the  rebuttable  presumption  is  not  clear;  probably 
the  conclusive  character  attaches  in  most  cases  where  the  act 
done  is  unlawful,  and  the  consequence  is  not  too  remote  or 
contingent.^     One,  for  example,  who  intentionally  utters  a 

1  Hill  v.  Commonwealth,  2  Grat.  594;  ^  People  v,  Herrick,  13  Wend.  87; 
Taylor  v.  The  State,  4  Ga.  14.  Chesley  v.  Brown,  2  Fairf.  148 ;  Rex 

2  1  Greenl.  Ev.  §  18 ;  8  Greenl.  Ev.  v.  Reeves,  Peake  Ad.  Ca«.  84 ;  Rex  v, 
§  18 ;  Rex  r.  Harvey,  8  D.  &  R.  464,  Harvey,  8  D.  &  R.  464,  2  B.  &  C.  267  ; 
2  B.  &  C.  267 ;  Reg.  v.  Gatheroole,  2  Rex  v.  Burdett,  4  B.  &  Aid.  95,  8  B.  6 
Lewin,  287;  People  v.  Herrick,  18  Aid.  717;  Miller  r.  People,  5  Barb. 
Wend.  87;  United  States  v.  Wiltber-  208;  People  v.  Cotteral,  18  Johns.  115. 
ger,  8  Wash.  C.  C.  615 ;  The  State  v,  «  Chichester's  Case,  Aleyn,  12;  Rex 
Fuller,  1  Bay,  245 ;  Commonwealth  v.  v,  Pedley,  Cald.  218,  227 ;  Common- 
Snelling,  15  Pick.  887;  Commonwealth  wealth  v.  Snelling,  16  Pick.  887;  The 
o.  Bonner,  9  Met.  410 ;  Commonwealth  State  v.  Davis,  2  Ire.  168 ;  1  East  P. 
9.  Blandmg,  8  Pick.  804;  Common-  C.  59;  1  Greenl.  Ev.  §  18;  The  State 
wealth  V,  Drew,  4  Mass.  891 ;  Hill  v.  v.  Council,  1  Tenn.  806 ;  The  State  v. 
Commonwealth,  2  Grat.  694 ;  The  State  Jarrott,  1  Ire.  76 ;  Rex  v.  Howlett,  7 
V.  Turner  Wright,  20 ;  Reg.  v.  Beard,  Car.  &  P.  274  ;  Dexter  v.  Spear,  4  Ma- 
8  Car.  &  P.  148, 148 ;  Reg.  v.  Renshaw,  son,  115.  But  see  People  v,  Cotteral, 
11  Jur.  616,  616;  Rex  v.  Farrington,  18  Johns.  115;  The  SUte  r.  Mitch- 
Buss.  &  Ry.  207 ;  Rex  v.  Philp,  1  ell,  5  Ire.  850.  "  It  may  appear  on 
Moody,  268 ;  Rex  v.  Cooper,  5  Car.  &  proof,"  it  was  remarked  in  a  Scotch 
P.  685;  Reg.  v,  Holroyd,  2  Moody  &  case,  "that  the  panel  had  no  actual 
R.  889 ;  1  East  P.  C.  871 ;  Rex  v,  Dix-  intention  of  ii^uring  the  boy ;  but 
on,  8  M.  &  S.  11,  15 ;  Reg.  v.  Geach,  9  there  may  be  a  constructive  intention." 
Car.  &  P.  499;  Rex  ».  Carter,  7  Car.  &  Keay's  ^  Case,  1  Swinton,  648,  646. 
P.  184;  West  v.  The  State,  9  Humph.  ''The  law,"  says  Drake,  J.  "makes  a 
66 ;  Reg.  v.  Jones,  9  Car.  &  P.  258 ;  man  answerable  for  even  the  unex- 
The  State  t;.  Council,  1  Tenn.  806 ;  Reg.  pected  consequences  of  his  crimes ; 
V.  Lovett,  9  Car.  ^  P.  462;  Cumming's  and  for  this  purpose  imputes  the  inten^ 
Case,  Shaw  Crim.  Cas.  17,  70,  102;  tion  to  produce  the  comequence,  as  well 
Hoskins  v.  The  State,  11  Ga.  92.  as  the  original  act.    But  to  constitute  a 

'  United  States  i^.  Pearce,  2  Mo-  crime  there  must  be  an  act  of  the  teiU, 
Lean,  14,  19 ;  Taylor  v.  The  State,  an  imputed  intent  must  have  real  inUnt 
4  Ga.  14.  as  its  basis ;  not  to  acoomplish  the  pre- 
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forged  instninient,  is  conclusively  presumed  to  intend  a  fraud 
on  the  person  whose  name  is  forged ;  ^  and  a  similar  deduction 
is  drawn  when  an  unlawful  act  is  wilfully  done,  producing 
death  .^  Yet  it  would  seem  to  be  going  too  far  to  say,  that,  in 
all  cases  of  an  unlawful  act  intentionally  performed,  the  pre- 
sumption as  to  the  consequences  is  conclusive.^  The  present 
state  of  the  authorities  is  not  such  as  admits  of  an  exact  rule 
on  this  point. 

§  1061.  Bpecifio  Presiunptloiis,  continued — Innocence  of  De- 
fendant —  Innocence  of  Tbird  Personfl  —  One  of  Two  Defendants 
Guilty — Seduction — Presumption  as  against  Innocence. —  It  is 
not  deemed  best  to  expand  the  discussion,  in  this  work,  so  far 
as  to  trace  the  doctrine  of  presumptions  through  the  entire  field 
of  the  law  of  evidence ;  but  a  few  illustrations  of  it,  as  it  is 
seen  in  the  criminal  department  of  the  law,  will  be  important 
here.  Other  illustrations  will  appear  when  we  come  in  the 
second  volume  to  treat  of  the  several  specific  issues  and 
ofiences.  If  a  man  is  known  to  be  addicted  to  various  kinds  of 
vice  and  crime,  one  is  more  ready  to  believe  him  guilty  of  some 
new  ofience  than  if  he  were  a  person  of  irreproachable  char- 
acter. Still,  in  point  of  law,  every  defendant  on  trial  for  a 
particular  crime  is  presumed  to  be  innocent  both  of  it  and  of 
every  other  crime,  until  the  contrary  is  duly  shown  in  evidence.* 
And  if,  on  the  trial  of  two  defendants  who  are  jointly  indicted, 
it  appears  that  one  of  them  is  guilty,  but  it  does  not  appear 

cise  result,  but  to  do  something.    Some  &  M.  284  ;  Bex  v.  Martin,  8  Car.  &  F. 

act  of  commission  or  omission  lies  at  the  211.                                          • 

foundation  of  every  crime."   The  State  >  The  State  v,  Hildreth,  9  Ire.  429; 

v.  Cooper,  1  Green,  N.  J.  861,  871.  Wright  v.   The   State,  9  Yerg.  842; 

1  Reg.  V.  Marcus,  2  Car.  &  K.  856 ;  Beauchamp  v.  The  State,  6  Blackf. 
Bex  V.  Mazagora,  Buss.  &  By.  291;  299;  Worley  r.  The  State,  11  Humph.. 
Beg.  V.  Cooke,  8  Car.  &P.  582;  Beg.  172;  Commonwealth  v.  Clap,  4  Mass. 
V.  Hill,  8  Car.  &  P.  274 ;  Beg.  v.  Han-  168;  The  State  v.  Jefferson,  8  Harring. 
eon,  Car.  &  M.  884 ;  Rex  v.  Fhilp,  1  Del.  571.  And  see  The  State  r.  Bul- 
Moody,  268;  Beg.  v.  Beard,  8  Car.  &  lock,  18  Ala.  418;  Gibson's  Case,  2 
P.  148,  148 ;  Beg.  v.  Hoatson,*2  Car.  Broun,  866;  Beg.  v.  Jones,  9  Car.  &  P. 
&  K.  777 ;  United  States  v.  Shellmire,  258;  Southworth  v.  The  State,  5  Conn. 
Bald.  870.  But  see  Grafton  Bank  v.  825;  Beg.  v.  Cruse,  8  Car!  &  P.  541; 
Flanders,  4  N.  H.  289,  242.  Bex  v,  Mogg,  4  Car.  &  P.  864. 

2  Beg.  V.  Renshaw,  11  Jur.  615,  616;  *  Pilkinton  v.  The  State,  19  Texas, 
Cliichester's  Case,  Aleyn,  12;  Bex  v.  214;  Home  v.  The  State,  1  Kansas, 
Shaw,  6  Car.  &  P.  872;  Bex  v.  Cheese-  42.  See  People  v.  Dixon,  4  Parker 
man,  7  Car.  &  P.  455;  The  State  v.  C.  C.  651. 

Smith,  2  Strob.  77 ;  Beg.  v.  Pitts,  Car. 

658 


CHAP«  LXXI.]  PRESUMPTIONS  AS  EVIDENCE.  §  1063 

which  one,  there  can  be  a  conTiction  of  neither.^  In  like  man- 
ner, third  persons  are  presumed  to  be  innocent ;  but  this  pre- 
sumption as  to  third  persons  cannot,  to  the  full  extent,  be 
received  to  show  guilt  in  the  defendant.^  Thei*efore  where  a 
statute  makes  it  an  offence  to  seduce  a  female  of  previous 
chastity,  such  previous  chastity  cannot  be  presumed,  it  must 
be  proved ;  because  to  presume  it  would  be  to  disregard  the 
presumption  of  innocence  which  the  law  raises  for  the  protec- 
tion of  the  prisoner.^ 

§  1062.  Gharaoter  Bad —  Gk>od  Charaoter  —  Iduroeny.  —  When 
a  crime  is  shown  to  have  been  committed,  there  is  no  presump- 
tion in  law  that  a  particular  person  was  the  perpetrator  of  it ; 
uor  can  such  a  presumption  be  raised  against  a  defendant  by 
proving  his  character  to  be  bad./  Evidence,  therefore,  of  bad 
character,  where  the  prisoner  has  introduced  no  evidence  in 
support  of  his  character,  cannot  be  brought  forward  by  the 
government  in  the  first  instance  against  him.^  Even  in  a 
prosecution  for  stealing  a  particular  horse,  it  cannot  be  given 
in  evidence  against  the  defendant  that  he  associated  with  horse 
thieves.^ '  But  after  the  government  has  made  out  its  prima 
facie  case  against  the  prisoner,  then,  his  character,  or  at  least 
his  conduct,  having  been  thus  attacked,  he  may  give  evidence 
of  his  good  character  to  sustain  the  original  presumption  of  the 
law;^  and,^in  reply  to  this,  the  government  may  introduce 
evidence  of  his  bad  character.^ 

§1063.  Character,  continued.  —  Professor  Greenleaf  says: 
^^  The  evidence,  when  admissible,  ought  to  be  restricted  to  the 
trait  of  character  which  is  in  issue ;  or,  as  it  is  elsewhere 
expressed,  ought  to  bear  some  analogy  and  reference  to  the 

1  "  It  is  like  the  Ipswich  case,  where  >  West  v.  The  State,  1  Wis.  209. 
five  men  were  indicted formurder ;  and  ^  People  v.  White,  14  Wend.  Ill; 
it  appeared,  on  a  special  verdict,  that  it  The  State  v,  Jackson,  17  Misso.  644 ; 
was  murder  in  one,  but  not  in  the  other  Thompson  v.  Church,  1  Root,  812. 
four ;  but  it  did  not  appear  which  of  ^  Cheny  v.  The  State,  7  Ohio,  222. 
the  Ave  had   given   the  blow   wliich  6  g  Gk'eenl.  Ev.  §  25;   Sehaller  v. 
caused  the  death,  and  the  court  there-  The  State,  14  Misso.  602;  Dupree  v. 
upon  said,  that,  as  the  man  could  not  The  State,  88  Ala.  880 ;  The  State  v, 
be  clearly  and  positively  ascertained,  Wells,  Coze,  424. 

all  of  them  must  be  discharged."   Bex  '^  McDaniel  v.  The  State,  8  Sm.  & 

V.  Richardson,  1  Leach,  4th  ed..  887.  M.  401;   Carter  v.  Commonwealth,  2 

2  1  Bishop  Mar.  &  Div.  §  440,  441,  Va.  Cas.  169.    And  see  the  authoritiea 
444-^146.  cited  to  the  next  section. 
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nature  of  the  charge ;  it  being  obviously  irrelevant  and  absurd, 
on  a  charge  of  stealing,  to  inquire  into  the  prisoner's  loyalty ; 
or,  on  a  trial  for  treason,  to  inquire  into  his  character  for 
honesty  in  his  private  dealings."^  And  there  a^re  many 
American  cases  which  seem  to  sustain,  more  or  less  directly, 
this  general  view ;  ^  yet  it  is  believed,  that,  at  least  in  some  of 
the  States,  the  inquiry  as  to  character  is  permitted  to  take  a 
pretty  wide  range,^  and  its  limits  are  those  which  are  suggested 
rather  by  the  propriety  of  the  case  than  by  absolute  rules  of 
law>  In  like  manner  it  is  obvious,  and  so  it  is  often  stated  to 
the  jury,  that  a  good  character  can  have  little  or  no  practical 
weight  with  them  in  a  clear  case,  where  the  evidence  against 
the  prisoner  is  direct  and  otherwise  satisfactory.^  Still,  where 
the  court  below  had  charged  the  jury,  as  matter  of  law,  that, 
^^  in  a  plain  case,  a  good  character  would  not  help  the  prisoner ; 
but,  in  a  doubtful  case,  he  had  a  right  to  have  it  cast  into  the 
scales  and  weighed  in  his  behalf"  ;  this  was  held  to  be  error, 
the  true  rule  being  that  in  all  cases  a  good  character  is  to  be 
considered.^    The  correct  view  is,  that  the  evidence  of  good 

1  8  Greenl.  Et.  §  26,  referring  to  1  Wesley  v.  The  State,  87  Missis.  827 ; 

Greenl.  Ev.  §  66;  1  Phil.  Ev.  9th  ed.  United  States   v,  Roudenbush,  Bald. 

469;  2  Russ.  Crimes,  784;  Best  Pre-  614;  People  v.  Cole,  4  Parker  C.  C.  85. 

sump.  §  168,  p.  218.  ^  The  State  v.  Henry,  6  Jones,  N.  C. 

3  The  State  v.  Dalton,  27  Misso.  13 ;  66.    Said  Battle,  J. :  "  It  is  admitted. 

People  V.  Josephs,  7  Cal.  129 ;  Dopree  that,  in  all  cases,  a  persop  accused  of  a 

V,  The  State,  88  Ala.  880 ;  Davis  v.  crime  of  any  grade,  whether  a  felony 

The  State,  10  6a.  101 ;  Carroll  v.  The  or  a  misdemeanor,  has  a  right  to  offer 

State,  8  Humph.  816 ;  Gandolfo  v.  The  in  his  defence  testimony  of  his  good 

State,  11  Ohio  State,  114.  character.     Whatever  is  admitted  as 

*  Carter  v.  Commonwealth,  2  Va.  competent  evidence  must  be  for  the 
Cas.  169 ;  People  v.  Bodine,  1  Denio,  consideration  of  the  jury.  Who,  tlien, 
281.  is  to  decide  whether  the  case  is  a  plain 

*  And  see  Cathcart  v.  Common-  one,  by  which  tlie  testimony  is  to  be  ^ 
wealth,  1  Wright,  Pa.  108.  In  Massa-  withdrawn  from  them  ?  It  cannot  be 
chusetts  it  was  held,  that,  on  an  indict-  the  court,  because  that  would  be  decid* 
ment  under  a  city  by-law  against  fast  ing  on  the  fkcts,  and  thus  usurping  the 
driving,  evidence  of  the  defendant's  province  of  tlie  jury.  It  cannot  be  the 
character  as  a  careful  driver  was  irrele-  jury,  because  that  would  be  deciding 
vant;  for,  said  the  judge,  "it  was  not  the  preliminary  question  of  competen- 
a  case  involving  the  defendant's  charac-  cy,  and  thus  usurping  the  province  of 
ter."  Commonwealth  v.  Worcester,  8  the  court.  The  advocate  of  the  rule  is 
Pick.  462,  478.  thus  placed  in  a  dilenuna,  by  taking 

s  The  State  v.  Wells,  Coxe,  424 ;  either  horn  of  which  he  is  involved  in 

People  V,  Josephs,  7  Cal.  129 ;  McDan-  an  absurdity.  The  true  rule  is,  that  the 

iel  V.  The  State,  8  Sm.  &  M.  401 ;  Peo-  testimony  is  to  go  to  the  jury,  and  be 

pie  V.  Hammill,  2  Parker  C.  C.  228 ;  considered  by  them,  in  connection  with 
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character  is  always  to  have  its  due  weight  with  the  jury ;  it  is 
80  much  cast  into  the  balance ;  but  it  cannot  practically  turn 
the  scale  in  a  clear  case  against  the  prisoner,  as  it  sometimes 
might  when  the  balance  stood  otherwise  more  nearly  even. ^ 

§  1064.  Bvidenoe  of  Another  Crime  —  Larcexiy — Riot  —  Mur- 
der —  Arson  —  Seduction. — For  a  reason  similar  to  that  which 
precludes  the  government  from  introducing  evidence  of  the 
bad  character  of  the  prisoner,  as  foundation  on  which  to  raise 
the  presumption  of  his  guilt  in  the  particular  case,  evidence 
also  of  another  crime  than  the  one  charged  is  not  permitted  to 
be  brought  forward  against  him.^  It  is  even  not  permissible, 
as  a  general  rule,  to  show  that  the  defendant  has  committed 
other  crimes  of  the  same  kind  as  the  one  for  which  he  is  being 
tried ;  as,  for  instance,  if  he  is  being  tried  for  larceny,  to  show 
that  he  has  committed,  at  other  times  and  places,  other  and 
disconnected  larcenies ;  ^  or,  for  riot,  to  show  that  he  has  been 
engaged  in  other  riots ;  ^  or,  for  the  murder  of  a  particular 
person  by  poison,  to  show  the  poisoning  of  another  person  at 
another  time  and  place.^    Much  less  is  it  permissible  to  show  a 

all  the  other  facta  and  circumstances ;  Lean,  842.    It  is  not  error  for  the  court 

and,  if  thej  believe  the  accused  to  be  to  refuse  to  charge  the  jury,  that  proof 

guilty,  they  must  so  find,  notwithstand-  of  previous  good  character  is  a  sufficient 

ing  his  good  character."  p.  67.     So,  in  defence  in  a  doubtful  case.    Coats  t;. 

the  trial  of  one  indicted  for  murder.  People,  4  Parker  C.  C.  662.     As  to 

who  admitted  the  homicide  but  rested  evidence  of  the  character  of  the  de- 

his  defence  on  the  ground  of  justifiable  ceased  in  case  of  homicide,  see  Vol.  II. 

killing,  it  was  held  to  be  error  in  the  tit.  Homicide, 

court  to  charge  the  jury,  that  the  de-  ^  United  States  v.  Mitchell,  2  Dall. 

fendant's  evidence  of  good  character  as  848,  and  the  remaining  cases  cited  to 

a  peaceable  man,  applied  only  to  cases  this  section. 

where  it  was  a  question  whether  the  >  Barton  v.  The  State,  18  Ohio,  221  ; 

homicide  had  been  committed  by  the  Cole  v.  Commonwealth,  6  Grat.  696; 

accused.    Davis  v.  The  State,  10  Ga.  Reg.  v.  Butler,  2  Car.  &  E.  221,  2  Cox 

101.    On  the  trial  of  an  indictment  for  C.  C.  182.    The  State  o.  Martin^  84 

murder,  the  evidence  was  circumstan-  Misso.  85. 

tial,  and  the  judge  instructed  the  jury  *  The  State  v.  Ren  ton,  16  N.  H.  169. 

that  fiiir  character  was  important  to  the  Thus,  on  an  indictment  for  murder, 

prisoner,  and  that  they  were  to  inquire  committed  during  a  riot  in  which  the 

"  why  it  was  that  she  had  given  no  evi-  prisoner  was  engaged,  evidence  is  in- 

dence  of  her  general  character."    This  competent  to  prove  other  riotous  acts 

instruction,  it  was  held,  suggested  the  by  him,  at  a  different  place  and  several 

inference  that  her  character  was  bad,  houn  earlier,  unless  it  is  flrat  shown 

and  was  therefore  erroneous.     People  that  the  various  acts  were  all  parts  of 

V,  Bodine,  1  Denio,  281.  one  continuous  transaction.    Common- 

^  Stephens  v.  People,  4  Parker  C.  C.  wealth  v,  Campbell,  7  Allen,  541. 

896 ;  United  States  r.  Whitaker,  6  Mc-  ^  Farrer  v.  The  State,  2  Ohio  State, 
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different  sort  of  crime  committed  by  the  prisoner  ;  as,  on  a  trial 
for  murder,  to  produce  particular  instances  in  which  the  defend- 
ant has  had  differences  with  persons  other  than  the  deceased,^ 
or  a  particular  instance  in  which  he  set  fire  to  the  house  of 
the  deceased  in  the  night-time,^  or  was  accused  of  seduction  ; 
though,  in  the  last-mentioned  case,  the  evidence  is  offered  to 
explain  a  melancholy  which  the  defendant  had  relied  on  as 
proof  of  his  insanity.^ 

§  1065.  Another  Crime,  oontinned.  —  The  doctrine  thus  stated 
is  not  carried  so  far  as  to  exclude  evidence  which  has  a  direct 
tendency  to  prove  the  particular  crime  for  which  the  prisoner 
stands  indicted.  If  the  evidence  offered  has  this  direct  ten- 
dency, it  is  to  be  received,  though  it  also  tends  to  prove  the 
commission  of  another  and  distinct  offence.^  Yet,  under  such 
circumstances  as  the  mere  pretence  of  discrediting  a  witness, 
the  prosecutor  cannot  introduce  evidence  of  another  and  dis- 
tinct offence  committed  by  the  prisoner.^  A  person  accused 
before  a  jury  has  the  right  to  be  protected  from  undue  preju- 
dice excited  by  evidence  foreign  to  the  direct  point  in  issue  ;^ 
while,  on  the  other  hand,  nothing  which  is  directly  calculated 
to  establish  this  point  is  to  be  excluded  out  of  mere  tenderness 
to  him. 

§  1066.  Continned  —  Intent  —  Porgery  —  Burglary  —  Con- 

spiraoy — idbeL  —  The  intent  with  which  a  particular  act  is 

54.    So  under  an  indictment  for  an  as-  People,  4  Parker  C.  C.  71,  1S2;  The 

sault  on  A,  with  intent  to  murder,  th^  State  t;.  Petty,  Harper,  69 ;  The  State 

defendant's  threats,  made  seyeral  hours  v.  Braunschweig,  88  Misso.  587.    In  the 

"  previous  to  the  fight,"  that  he  would  Alabama    court.   Judge,  J.  obserred : 

kill  B,  are  not  admissible  in  eyidence  "  It  is  clear,  on  both  reason  and  author- 

against  him.    Ogletree  v.  The  State,  28  itj,  that,  although  evidence  offered  in 

Ala.  698.  support  of  an  indictment  for  felonj  be 

^  Gordon  v.  The  State,  8  Iowa,  410.  proof  of  another  felony,  that  circum- 

'  Stone  v.  The  State,  4  Humph.  27,  stance  does  not  render  it  inadmissible, 

Turley,  J.  obserying :  "  It  is  now  ob-  if  the  evidence  be  otherwise  receiv- 

jected,  that,  this  being  a  substantive  able;  and  the  books  abound  in  cases 

felony,  the  proof  going  to  establish  it  in  which  such  evidence  has  been  ruled 

'was  illegal.    And  of  this  there  can  be  to-be  proper  to  prove  sdenter,  to  estab- 

no  doubt,  upon  well-settled  principles."  lish  identity,  to  make  out  the  re$  geatce, 

p.  85.  or  to  make  out  a  chain  of  circnrostan- 

'  People  V.  Thurston,  2  Parker  C.  C.  tial  evidence  of  guilt  in  respect  to  the 

49.  act  charged."    Mason  v.  The  State,  42 

«  Rex  V.  Moore,  2  Car.  &  P.  285;  Ahi.  582,  587. 
Rex  V.  Salisbury,  5  Car.  &  P.  155 ;  Reg.       >  Hoberg  v.  The  State,  8  Minn.  262. 
V.  Briggs,  2  Moody  &  B.  199 ;  Stout  v.        «  Ante,  §  462. 
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done  is  often  the  gist  of  the  ofifence ;  yet  to  prove  the  intent 
requires,  in  many  instances,  an  examination  extending  beyond 
the  mere  one  transaction.  For  the  purpose,  therefore,  of  prov- 
ing the  intent,  not  Qf  proving  the  act  itself,  it  is  often  permissible 
to  show  other  criminal  transactions  of  the  same  sort,  springing 
from  the  like  mental  condition.  Thus,  on  an  indictment  for 
having  in  possession  forged  paper  or  counterfeit  coin  with 
intent  to  pass  it,  or  for  passing  the  same,  knowing  it  to  be 
forged  or  counterfeit,  it  is  the  every-day  practice  to  receive  evi- 
dence of  other  like  transactions,  or  of  other  forged  or  counterfeit 
paper  or  coin  being  found  upon  the  prisoner,  as  showing 
knowledge  of  its  spurious  character,  or  making  plain  his 
intent.^  So  the  intent  with  which  a  prisoner  charged  with  a 
statutory  burglary  entered  one  store,  may  be  shown  by  proving 
a  felony  committed  by  him,  at  the  same  time,  in  an  adjoining 
Btore.^  Likewise  in  a  civil  case  it  was  held,  that,  to  prove  a 
conspiracy  to  commit  a  particular  fraud,  evidence  is  admissible 
of  a  like  fraud  committed  by  the  conspirators  on  a  third  person 

1  The  State  v.  Petty,  Harper,  59 ;  move  to  a  place  near  his  residence,  is 
Martin  i;.  Commonwealth,  2  Leigh,  745 ;  admissible,  as  tending  to  prove  the 
The  State  v.  McAllister,  24  Maine,  189 ;  scienter,  Finn  u.  Commonwealth,  5 
The  State  v.  Van  Houten,  2  Penning-  Band.  701.  It  has  been  held,  that  the 
ton,  672;  Reg.  v,  Forster,  Dears.  456,  principle  stated  in  the  text  applies,  even 
•  29  Eng.  L.  &  £q.  548, 1  Jur.  y.  a.  407,  though  the  defendant  has  been  tried 
6  Cox  C.  C.  521 ;  Commonwealth  i;.  and  acquitted  on  the  charge  of  passing 
Miller,  8  Cash.  248 ;  Reed  v.  The  State,  the  counterfeit  in  the  other  instance. 
15  Ohio,  217 ;  The  State  v,  Williams,  Said  Colcock,  J. :  "  It  being  established 
2  Rich.  418 ;  Rex  v.  Ball,  Russ.  &  that  such  evidence  is  generally  compe- 
By.  182, 1  Camp.  824 ;  Reg.  v.  Jarvis,  tent,  the  &ct  of  the  prisoner's  having 
Dears.  552,  7  Cox  C.  C.  58,  88  Eng.  L.  been  tried  and  acquitted  on  the  note, 
&  Eq.  567 ;  Commonwealth  v.  Stearns,  which  was  produced  in  evidence,  can- 
10  Met.  256 ;  Johnson  v.  The  State.  85  not  affect  the  principle^  although  it 
Ala.  870 ;  The  State  v.  Tindal,  5  Har-  may  weaken  the  force  of  the  evidence, 
ring.  Del.  488 ;  Hess  v.  The  State,  Under  the  circumstances,  it  was  made 
5  Ohio,  5 ;  Powers  v.  The  State,  4  to  appear  to  the  juiy  that  the  acquittal 
Humph.  274;  The  State  i;.  Robinson,  proceeded  from  a  defect  in  the  indict- 
1  Harrison,  507 ;  The  State  v.  Mix,  15  ment;  but  it  may  have  proceeded  from 
Misso.  158 ;  Commonwealth  v.  Bigelow,  the  absence  of  witnesses.  It  does  not 
8  Met.  285.  So,  in  a  prosecution  for  follow,  that,  because  a  man  is  acquit- 
passing  a  forged  note,  knowing  it  to  be  ted,  he  is  innocent ;  the  legal  conse- 
forged,  evidence  that  the  prisoner  en-  quence  is,  that  he  cannot  be  tried  again, 
deavored  to  engage  a  person  to  procure  But  still  he  may  have  been  guilty,  and 
fbr  him  counterfeit  money ;  that  he  this  guilt  may  be  shown  in  a  collateral 
inquired  whether  he  had  brought  him  matter."  The  State  o.  Houston,  1  Bai- 
any ;  and  of  declarations  that  he  in-  ley,  800,  808. 

tended  to  cultivate  the  acquaintance  '  Osborne  v.  People,  2  Parker  C.  C. 

of  a  counterfeiter,  and  intended  to  re-  588. 
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at  about  the  same  time.^  And  on  the  trial  of  an  indictment 
for  libel,  evidence  may  be  received  of  other  publications  on  the 
same  subject,  in  proof  of  the  alleged  malice.^ 

§  1067.  Continned — IdmitB    of     the    Do9trine  —  Counterfeit- 
ing —  Forgery  —  ReceiTing     Stolen     Ooods  —  (Points,    in     the 

Note).  —  The  doctrine  of  the  last  section  has  its  limits.  Thus, 
in  a  Connecticut  case,  on  an  information  for  passing  counter- 
feit coin,  knowing  it  to  be  counterfeit,  the  prosecutor,  to  show 
the  guilty  knowledge  in  the  prisoner,  offered  evidence  of  his 
having  had  in  his  possession,  at  the  same  time,  an  engraved 
paper  like  a  bank  note,  but  not  purporting  to  be  signed  or 
countersigned ;  yet  this  evidence  was  held  to  be  inadmissible. 
And  Peters,  J.  drew  the  following  distinctions:  ^^In  order 
to  show  the  guilty  knowledge  of  the  prisoner,  evidence  was 
admissible  that  he  had  uttered  other  base  coin  to  other  persons, 
on  the  same  day  or  near  the  time.  .  So  the  circumstance  that 
the  prisoner,  at  the  time  of  uttering  the  half  dollar,  had  other 
counterfeit  coin, — especially  if  it  was  of  the  same  descripticm 
with  that  uttered,  —  is  also  evidence  to  the  same  purpose.  But 
to  make  such  circumstances  evidence,  there  must  be  a  strong 
connection  in  the  subject-matter ;  as,  upon  an  indictment  for 
forging  and  uttering  a  bill  of  exchange,  it  was  holden  that  the 
prosecutor  was  not  at  liberty  to  prove  that  a  bank  note,  which* 
was  found  in  the  pocket  of  the  prisoner,  was  forged.'*  ^  So,  in 
an  English  case,  where  the  prisoner  was  indicted  for  receiving 
stolen  goods,  knowing  them  to  be  stolen,  it  was  not  permitted 
to  the  prosecutor,  in  order  to  establish  the  guilty  knowledge,  to 
prove  that  on  previous  occasions  other  stolen  goods,  the  prop- 
erty of  other  owners,  had  been  found  in  the  prisoner's 
possession  ;  because  the  possession  of  those  other  stolen  goods, 
on  those  previous  occasions,  did  not  tend  to  show  a  knowledge 
that  these  particular  goods  were  stolen.^  Perhaps  the  following 

1  Luckey  v.  Roberts,  25  Conn.  486.  them  to  be  stolen,  evidence  of  seyeril 

2  Rex  V.   Pearce,  Peake,  75;  The  like  acts  was  held  to  be  admissible. 
Stote  V.  Jeandell,  5  Harring.  Del.  475.  People  v.  Rando,  S  Parker  C.  C.  885. 

3  Stalker  v.  The  State,  9  Conn.  841,  See  Rex  v.  Davis,  6  Car.  &  P.  177.    If 
848.  the  prisoner  receives  at  different  times 

^.Reg.  V.  Oddy,  2  Den.  C.  C.  264,  property  stolen  from   the  prosecutor, 

5  Cox  C.  C.  210,  4  £ng.  L.  &  Eq.  572.  although  the  substantive  charge  must 

In  a  New  York  case,  on  an  indictment  be  confined  to  some  one  receiving,  yet 

for  receiving   stolen    goods,  knowing  the  other  receivings  may  be  g^ven  in 
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sentence  expresses  the  doctrine  in  as  distinct  and  precise  terms 
and  outline  as  can  well  be  employed  ;  while  yet  it  will  be  prac- 
tically convenient  for  the  reader  to  see,  in  a  note,^  a  digest  of 

eYidence  to  show  a  guilty  knowledge  forged  bank  notes,  evidence  of  another 
that  the  goods  were  stolen.  In  this  uttering,  subsequent  to  the  one  charged, 
case,  the  judge  told  the  jury,  that,  "  as  is  not  admissible,  unless  the  latter  utter- 
it  appeared  the  different  articles  had  ing  was  in  some  way  connected  with 
all  been  taken  from  the  house  of  the  the  principal  case,  or  it  can  be  shown 
prosecutors,  and  had  all  come  into  the  that  the  notes  were  of  the  same  manu- 
possession  of  Smith  [the  receiver]  from  facture ;  for  only  previous  or  contem- 
Dunn  [the  thief],  they  might  take  into  poraneous  acts  can  show  quo  animo  a 
their  consideration  the  circumstance  thing  is  done.  Rex  v.  Tavemer,  Car. 
of  her  having  the  various  articles  of  Crim.  Law,  3d  ed.  196 ;  s.  p.  Dibble  v. 
stolen  property  in  her  possession,  and  People,  4  Parker  C.  C.  199.  And  see 
pledging  or  otherwise  disposing  of  them  People  v.  Wood,  8  Parker  C.  C.  681; 
at  various  times,  as  an  ingredient  in  People  v,  Stewart,  6  Mich.  248;  The 
coming  to  a  determination,  whether.  State  v.  Freeman,  4  Jones,  N.  C.  6. 
when  she  received  the  two  pieces  of  But  it  may  be  doubtfid  whether  these 
silk,  she  knew  them,  or  either  of  them,  cases  do  not  go  fUrther  than  many 
to  have  been  stolen."  And  this  in-  others  in  excluding  this  kind  of  evi- 
struction  was  held  to  be  correct.  Rex  dence.  See  the  cases  cited,  ante,  §  492; 
V.  Dunn,  1  Moody,  146,  150.  And  see  Rex  v.  Smith,  4  Car.  &  P.  411.  On 
Beg.  V,  Mansfield,  Car.  &  M.  140.  indictments  for  uttering  forged  Polish 

^  Let  us  divide  our  digest  into  such  notes,  it  was  held  that  conversations 

evidence  as  tends,  or  not,  to  prove  the  with  the  prisoners  respecting  the  forg- 

intent ;  and  into  such  as  tends,  or  not,  ery  and  circulation  of  forged  Austrian 

.to  prove  the  act.  notes  were  admissible  in  evidence  to 

1.  Evidence  going  to  the  intent.    Upon  prove  the  scienter.     Rex  t7.  Harris,  7 

an  indictment  for  uttering  a  counter-  Car.  &  P.  429.    Under  an  indictment 

feit  half-crown,  in  order  to  prove  the  for  having  counterfeit  notes,  the  State 

guilty  knowledge,  evidence  was  given  cannot  be  allowed  to  prove  the  prlson- 

of  a  subsequent  uttering,  by  the  pris-  er's  possession  of  material  for  making 

oner,  of  a  counterfeit  shilling.    Held,  counterfeit  coin,  in  order  to  prove  a 

that  this  evidence  was  admissible.  Reg.  tdenter^  or  an  intent  to  utter.    Bluff  v, 

V.  Forster,  Dears.  466,  29  £ng.  L.  &  The  State,  10  Ohio  SUte,  547.    Under 

£q.  548,  6  Cox  C.  C.  521.   On  the  trial  an  indictment  for  passing  counterfeit 

of  an  indictment  for  passing  a  coun-  money,  evidence  that  at  about  the  time 

terfeit  note  of  the  Bank  of  the  United  when  the  offence  was  committed  the 

States,  evidence   of  passing  a  coun-  defendant's  wife  in  his  absence   had 

terfeit  note  of  a  State  bank,  at  an-  sold  to  the  witness  a  counterfeit  bill, 

other  time,  is  not  admissible,  or,  if  which  transaction  the  defendant  was 

given  without  objection,  the  jury  will  subsequently  advised  of  and  sanctioned, 

be  instructed  not  to  consider  it    Unit-  was  admitted  as  tending  to  show  the 

ed  States  v.  Roundenbush,  Bald.  514.  guilty  knowledge  on  the  part  of  the 

But  after  evidence  that  a  note  of  the  defendant     Bersch  v.  The  State,  18 

description  laid  in  the  indictment  liad  Ind.  484.    The  fact  that  the  defendant, 

been  forged  and  passed,  evidence  may  in  an  indictment  for  arson,  a  few  months 

be  given  of  delivering  or  passing  other  before  the  burning  charged,  requested 

counterfeit  notes  on  the  same  bank,  be-  the  witness  to  bum  the  house,  is  admis- 

fore  or  after  passing  the  one  in  ques-  sible  in  evidence.    Martin  v.  The  State, 

tion.    United  States  v,  Doebler,  Bald.  28  Ala.  71.    On  an  indictment  for  ob- 

519.    Li  order  to  show  a  guilty  knowl-  taining  money  by  false  pretences,  the 

edge,  on  an  indictment   for  uttering  pretence   being   that  a  chain  left  in 
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some  further  cases  illustrating  the  doctrine.    It  is,  that,  though 
'  the  prisoner  is  not  to  be  prejudiced  in  the  eyes  of  the  jury  by 

pledge  was  silver  while  it  was  known    ceased  to  ascertain  the  perpetrators  of 
by  the  defendant  not  to  be,  evidence    a  previous  murder,  it  was  held  compe- 
was  admitted  to  prove  that  the  prison-    tent  to  show  the  guilt  of  the  prisoner 
er,  a  few  days  after  the  commission  of   as  to  the  former  murder,  for  the  pur- 
the    above   ofience,  offered  a  similar    pose  of  showing  a  motive  for  his  con- 
chain  in  pledge  to  another  pawnbroker ;    duct  respecting  the  murder  in  question, 
and  that  twenty Hsiz  similar  chains  were    Dunn  t?.  The  State,  2  Pike,  229.    On 
found  upon  the  person  of  the  prisoner    the  trial  of  an  indictment  for  obtaining 
when  he  was  apprehended.    Held,  that    property   of  the   prosecutor,    in   one 
the  evidence  was  properly  admitted,    county,  by  pretending  to  have  a  war- 
Beg.  V.  Roebuck,  Dears.  &  B.  24, 7  Cox    rant  against  him  for  a  criminal  offence 
C.  C.  126,  36  Eng.  L.  &  £q.  681.     If    and  by  threats  and  promises,  evidence 
persons  who  had  formed  part  of  a  mob    was  held  admissible  that  the  defendant, 
obtain  money  from  a  party  by  advising    after  obtaining  such  property  in  such 
him  to  give  money  to  the  mob,  and  are    manner  in  the  county  alleged,  pursued 
indicted  for  this  as  a  robbery,  the  prose-    the  prosecutor  the  next  day  into  an  ad- 
cutor,  to  show  that  this  was  not  bond    joining  county,  and  there  obtained  other 
Jide  advice,  may  give  evidence  of  de-    property  from  him  by  similar  threats, 
mands  of  money  made  by  the  same    Britt  t;.  The  State,  9  Humph.  81.    And 
mob  at  other  places,  before  or  after-    see  Reg.  v,  Kain,  8  Car.  &  P.  187.    On 
ward,  in  the  course  of  the  same  day,    the  trial  of  an  indictment  for  the  un- 
if  any  of  the  prisoners  were  present  on    licensed  sale  of  intoxicating  liquor,  it  is 
those  occasions.     Rex  v.  Winkworth,    competent  to  the  government  to  give 
4  Car.  &  P.  444.  Where  A  was  indicted    in  evidence  the  declaration  of  the  de- 
fer larceny  of  a  gun  which  he  borrowed    fendant  that  he  considered  the  law  un- 
to go  a  hunting,  as  the  prosecutor  sup-    constitutional,  and  intended  to  sell  in 
posed,  the  next  day,  evidence  that  he    disregard  of  it,  although  the  alleged 
got  a  horse  the  next  morning,  as  he    sale  was  after  the  defendant  -had  been 
said,  to  go  to  B,  to  be  returned  the    convicted  on  an  indictment  for  a  similar 
evening   of  the  same  or  the  follow-    offence,  on  the  trial  of  which  the  same 
ing  day,  yet  did  not  go  to  B,  but  in  an    declaration  had  been  given  in  evidence, 
opposite  direction,  then  sold  the  horse    Commonwealth  v.  Kimball,  24  Pick, 
and  did  not  return,  was  held  admissible.    866. 

Said  Lipscomb,  J.:  " It  was  a  circum-  2.  Evidence  rdating  to  the  act.  The 
stance  showing  and  explaining  the  in-  whole  of  the  particular  transaction  may 
tention  of  the  prisoner  when  he  ob-  be  shown,  though  it  shows  also  another 
tained  possession  of  the  gun,  under  the  crime  committed  by  the  prisoner,  be- 
pretence  of  a  loan,  to  go  a  hunting  with  sides  the  one  charged  in  the  indictment, 
it."  White  V,  the  State,  11  Texas,  769,  Thus,  on  a  trial  for  murder,  evidence 
778.  On  the  trial  of  an  indictment  for  was  offered,  that  the  prisoner,  on  the 
murder,  evidence  that  the  prisoner  had  same  day  the  deceased  was  killed,  and 
beaten  his  wife,  and  forced  her  to  shortly  before  the  killing,  shot  a  third 
abandon  his  house  and  seek  refuge  un-  person.  Held,  that  the  evidence  was 
der  the  protection  of  the  deceased,  was  admissible,  under  the  circumstances  of 
held  to  be  proper  proof  of  malice  pre-  the  case,  though  it  tended  to  prove  a 
pense  on  the  part  of  the  prisoner.  Stone  distinct  felony  comnutted  by  the  prison- 
V.  The  State,  4  Humph.  27.  Where  a  er ;  such  shooting,  and  the  killing  of  the 
person  was  indicted  as  accessory  before  deceased,  appearing  to  be  connected  as 
the  fkct  to  the  crime  of  murder,  and  it  parts  of  one  entire  transaction.  Heath 
appeared  that  the  inducement  to  the  v.  Commonwealth,  1  Rob.  Va.  785.  So, 
murder  was  the  exertions  of  the  de-    on  an  indictment  for  forcible  entry  and 
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the  needless  admission  of  testimony  tending  to  prove  another 
crime,  yet,  whenever  the  evidence  which  tends  to  prove  the 
other  crime  tends  also  to  prove  this  one,  not  merely  by  showing 
the  prisoner  to  be  a  bad  man,  but  by  showing  the  particular  bad 
intent  to  have  existed  in  his  mind  at  the  time  when  he  did  the 
act  complained  of,  it  is  admissible  ;  and  it  is  also  admissible,  if 
it  really  tends  thus,  as  in  the  facts  of  most  cases  it  does  not,  to 
prove  the  act  itself. 

§  1068.  Acting  in  Offloe  —  Official  Character.  —  Another  pre- 
sumption is,  that  a  man  who  acts  in  an  assumed  official  capacity, 
truly  and  of  right  holds  the  office  the  functions  of  which  he  thus 

detainer,  eridence  is  admissible,  that  the  trial  of  the  first 'indictment,  eri- 
the  defendant,  in  forcibly  entering,  &c.,  dence  might  be  given  of  the  Act  of  the 
assaulted  and  beat  the  party  in  posses-  loss  of  the  watch  by  B,  and  that  it  was 
sion.  Higgins  v.  The  State,  7  Ind.  549.  found  on  one  of  the  prisoners,  but  that 
Upon  a  trial  for  grand  larceny,  it  is  no  evidence  ought  to  be  given  of  any 
competent,  where  there  is  a  sufficient  violence  offered  to  B  by  the  robbers, 
description  of  property  taken  to  con-  Rex  v.  Rooney,  7  Car.  &  P.  617.  A 
stitute  the  offence,  to  give  in  evidence  was  indicted  for  stabbing  B,  there  be- 
the  taking  of  other  property,  insuf-.  ing  another  indictment  against  him  for 
ficiently  described,  as  an  attending  cir-  stabbing  C.  Held,  that,  on  the  trial 
cnmstance.  Haskins  v.  People,  16  N.  *  of  the  indictment  for  stabbing  B,  both 
T.  844.  On  a  trial  for  larceny  in  a  O  and  the  surgeon  may  be  asked  as  to 
hotel,  it  is  competent  for  the  common-  what  kind  of  wound  C  received,  with  a 
wealth  to  prove  the  presence  of  the  view  of  identifying  the  instrument  used, 
prisoner  in  the  hotel,  on  the  night' when  Rex  v.  Fursey,  6  Car.  &  P.  81.  A 
the  larceny  was  committed,  and  his  acts  prisoner  was  charged  with  breaking 
and  conduct  there,  and  the  circum-  open  a  house  in  the  daytime  and  steal- 
stances  attending  his  Arrest,  as  a  part  ing  thereirom  coins  of  a  particular  de- 
of  the  whole  transaction,  though  these  nomination.  After  evidence  tending  to 
acts  amounted  to  an  attempt  to  commit  prove  the  charge,  proof  that  he  had  in 
a  felony  on  another  person  in  another  his  possessioi^  a  coin  of  another  denomi- 
part  of  the  hotel.  Burr  v.  Common-  nation,  which  was  in  the  house  when  it 
wealth,  4  Grat.  584.  A  set  fire  to  the  was  broken,  was  held  to  be  admissible 
ricks  of  B,  C,  and  D,  one  immediately  evidence  to  bring  home  the  breaking 
after  the  other.  There  were  three  in-  of  the  house  to  him.  Commonwealth 
dictments,  and  for  firing  each  rick ;  the  v.  Hall,  8  Grat.  598.  Where,  upon  the 
rick  burnt  last  was  the  subject  of  the  trial  of  an  indictment  for  arson,  the 
indictment  first  tried.  A  witness  was  prisoner  is  shown  to  have  had  bank 
permitted  on  the  trial  to  prove  the  notes  similar  to  those  stolen  from  the 
whole ;  "  all  constituting  part  of  the  house  when  the  arson  wap  committed, 
same  transaction."  Rex  v.  Long,  6  and  to  have  given  contradictoiy  ac- 
Car.  &  P.  179.  A  and  B,  when  riding  counts  of  the  mode  in  which  he  ob- 
in  a  gig  together,  were  robbed  at  the  tained  them,  an  instruction  to  the  jury 
same  time,  A  i>f  his  money,  B  of  his  that  these  contradictions  were  evidence 
watch,  and  violence  was  used  toward  to  prove  he  did  not  come  honesUy  by 
both.  There  was  an  Indictment  for  the  them,  is  not  erroneous.  The  State  v. 
robbing  of  A,  and  another  indictment  Gillis,  4  Dev.  006. 
for  the  robbing  of  B.     Held,  that,  on 
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performs.^  It  is  not  therefore  necessary,  prima  facie^  to  prove 
the  official  character,  otherwise  than  by  evidence  of  reputation, 
and  publicly  acting  in  the  office,^  even  though  there  exists  record 
evidence  of  the  official  appointment.^  This  is  the  usual  evidence 
of  official  character,  even  in  criminal  cases  ;  but  there  are  cir- 
cumstances in  which,  as  where  this  evidence  is  not  existing,  it 
becomes  necessary  to  prove  the  official  character,  or  the  appoint- 
ment to  office,  in  some  other  way.'^  The  law  raises  also  the 
presumption,  that  official  persons  have  done  their  duty.^ 


CHAPTER  LXXII. 

THE  DISTINCTION  BETWEEN  CIRCUMSTANTIAL  AND  DIRECT  EVIDENCE. 

§  1069.  Circumstantial,  what — For  reasons  which  have  al- 
ready appeared  in  this  series  of  t^hapters,  it  will  not  be  wise  for 
us  to  enter  here  into  a  minute  consideration  of  the  doctrine  of 
circumstantial  evidence.  Circumstantial  evidence  is  a  species 
of  presumptive  evidence ;  and  it  consists  in  this,  that,-  when 
there  is  no  satisfactory  evidence  of  the  direct  fact,  certain  facts 
which  are  assumed  to  have  stood  around  or  been  attendant  on 
the  direct  fact  are  proved,  from  the  existence  of  which  the 
direct  fact  is  to  be  presumed  or  inferred.  It  is  a  kind  of 
evidence  not  peculiar  to  the  criminal  law,  therefore  not  requir- 
ing a  special  discussion  in  a  criminal-law  book. 

Corpus  Delictu 
§  1070.  The  English  Law  concerning —  Homicide  —  Larceny.  — 

There  is,  however,  one  point  of  special  importance  in  this 

1  1  Greenl.  Et.  §  83,  92.  »  Dean  t».  Gridley,  10  Wend.  254. 

2  McCoy  V.  Curtice,  9  Wend.  17;  ♦  United  States  v.  Phelps,  4  Day, 
Reg.  V.  Newton,  1  Car.  &  K.  469;  469;  Reg.  v.  Carter.  1  Den.  C.  C.  66, 
Allen  V.  The  State,  21  Ga.  217;  Rex  1  Cox  C.  C.  170, 1  Car.  &  K.  741 ;  The 
V,  Borrett,  6  Car.  &  P.  124 ;  Mclnstry  v.  State  v.  Ailing,  12  Ohio,  16. 
Tanner,  9  Johns.  185;  United  States  ^  1  Bishop  Mar.  &  Diy.  §  450, 
V.  Amedy,  11  Wheat.  892.  461. 
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department  of  our  juridical  system.  It  is  laid  down  in  some 
of  the  books,  that,  in  order  to  convict  a  prisoner  of  a  crime  by 
circumstantial  evidence,  the  prosecutor  must  prove  by  direct 
evidence  the  particular  part  of  the  case  which  is  technically 
known  as  the  carpus  delicti.  Thus,  in  the  fourth  London 
edition  of  Starkie  on  Evidence,  the  law  on  this  subject  is  stated 
as  follows:  ''The  coincidence  of  circumstances  tending  to 
indicate  guilt,  however  strong  and  numerous  they  may  be, 
avails  nothing  unless  the  corpus  delicti^  tlie  fact  that  the  crime 
has  been  actually  perpetrated,  be  first  established.  So  long  as 
the  least  doubt  exists  as  to  the  act,  there  can  be  no  certainty  as 
to  the  criminal  agent.  Hence,  upon  charges  of  homicide,  it  is 
an  established  rule,  that  the  accused  shall  not  be  convicted 
unless  the  death  be  first  distinctly  proved,  either  by  direct 
evidence  of  the  fact,  or  by  inspection  of  the  body ;  a  rule  war- 
ranted by  melancholy  experience  of  the  conviction  and  execu- 
tion of  supposed  offenders,  charged  with  the  murder  of  persons 
who  survived  their  alleged  murderers.  .  •  •.  .  So  Lord  Hale 
recommends  that  no  prisoner  shall  be  convicted  of  larceny  in 
stealing  the  goods  of  a  person  unknown,  unless  the  fact  of  the 
robbery  be  previously  proved.  The  same  principle  requires, 
that,  upon  a  charge  of  homicide,  even  when  the  body  has  been 
found,  and  although  indications  of  a  violent  death  be  manifest, 
that  it  shall  still  be  fully  and  satisfactorily  proved  that  the 
death  was  neither  occasioned  by  natural  causes,  by  accident, 
nor  by  the  act  of  the  deceased  himself."  ^  But  this  doctrine  is 
rather  one  of  caution  and  sound  judgment  than  of  absolute 
law,  according  to  what  appears  to  be  the  better  and  later  Eng- 
lish authority.^  For  example,  a  prisoner  was  convicted  of 
larceny  under  the  following  circumstances,  and,  on  a  case 
reserved,  the  conviction  was  held  to  be  good :  He  was  seen 
coming  out  of  the  lower  ^room  of  a  warehouse,  in  an  upper 
story  of  which  a  quantity  of  pepper  was  deposited,  some  in  bags 
and  some  loose  on  the  floor.  Being  accosted  with  ''  I  think 
there  is  something  wrong  about  you,"  he  replied,  "  I  hope  you 
will  not  be  hard  with  me,"  and  threw  out  of  his  pocket  some 
pepper  of  the  like  description  with  that  in  the  warehouse ;  but 

1  stark.  £t.  4th  Lond.  ed.  862,  868.  ^  i  Taylor  Et.  8d  ed.  §  122. 
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the  witness  could  testify  neither  to  its.  identity  nor  to  the  fact 
of  any  pepper  having  been  taken  away  or  missed.  Here  there 
was  plainly  no  corpus  delicti  directly  proved  ;  the  existence  of 
a  crime  and  of  guilt  in  the  defendant  stood  together  insepar- 
able on  one  foundation  of  circumstantial  evidence.  Said  Maule, 
J. :  ^'  If  a  man  go  into  the  London  Docks  sober,  without  means 
of  getting  drunk,  and  comes  out  of  one  of  the  cellars  very 
drunk,  wherein  are  a*. million  gallons  of  wine,  I  think  that 
would  be  reasonable  evidence  that  he  had  stolen  some  of  the 
wine  in  the  cellar,  though  you  could  not  prove  that  any  wiue 
was  stolen  or  any  wincwas  missed."  ^ 

§  1071.  American  Law  an  to  the  Corpua  Delicti  -• — Homicide  — 
Larceny — (Pointa  and  Diacnaaiona,  in  the  Note).  —  Having  thus 

seen,  that,  in  England,  this  rule  is  one  of  mere  discretion  and 
of  caution,  not  of  law,  —  Excellent  sometimes  as  a  hint  ix>  a 
jury,  or  even  to  a  court  sitting  to  revise  the  work  of  a  jury,  — 
we  should  be  happy  could  we  find  the  American  authoritieB 
in  a  condition  as  satisfactory.  But  in  this  country,  to  some 
extent,  the  rule  of  caution  has  been  accepted  as  the  rule  of  the 
law ;  and  it  has  been  by  some  courts  held,  that  neither  circum- 
stantial proof  of  the  offence,  nor  proof  by  the  confessions  of  the 
defendant,  can  be  accepted  as  satisfactory  in  law,  unless, 
besides  this,  there  is  direct  evidence  of  the  corpus  delicti.^    The 

^  Reg.  v.  Burton,  Dears.  282,  284.  ion  that  there  is  nothing  in  the  olgeo- 

In  the  course  of  this  case,  the  following  tion." 

dialogue  occurs :' —  ^  As  to  the  circumstcmtial  evidence.    In 

"Ribton  (the prisoner's  counsel).  The  New  York  it  was  held  by  the  migoritj 

ctnrpus  delicti  must  be  proved.  of  the  court,  Roosevelt,  J.  dissenting, 

"MauleyJ.  Where  is  the  rule  that  that,  to  warrant  a  conviction  for  murder, 

the  corpus  ddicti  must  be    expressly  the  death  must  be  proved  directly  in 

proved  ?  some  way,  either  by  the  finding  and 

"  Ribton.  In  Lord  Hale  it  is  so  laid  identification  of  the  corpse,  or  by  proof 

down.  of  criminal  violence  sufficient  to  pro- 

"  Maule,  J.  Only  as  a  caution  in  duce  death,  and  exerted  in  such  a  man- 
cases  of  murder.  He  does  not  say  it  is  ner  as  to  account  for  the  disappearance 
to  be  observed  in  every  case.  of  the  body.    Also,  that  the  coqaus  de- 

"  Ribton.    But  the    principle  would  Ucti  in  murder  has  two  components, 

be  the  same  in  every  case,  and  was  death  as  the  result,  and  the  criminal 

adopted  by  Lord  Stowell  in  Evans  v.  agency  of  another  as  the  means.    It  is 

Evans,  1  Hag.  Con.  85,  79.    There  is  only  when  there  is  direct  proof  of  the 

also  the  case  of  Dickson  v.  Evans,  6  T.  one  that  tlie  other  can  be  established 

R.  57,  58.   He  would  also  refer  to  Star-  by  circumstantial  evidence.     In  pro- 

kie  on  Evidence,  862.  nouncing  the  opinion  in  this  case,  John- 

"Jervis,  C.  J.  We  are  all  of  opin-  son,  C.J.  referred,  for  the  foundation 

670 


CHAP.  LXXII.]          CIRCUMSTANTIAL  AND  DIRECT.  §  1071 

reader  will  see,  by  consulting  the  note,  that  our  courts  hare  not 

all  gone  quite  so  far ;  still  the  tendency  is  very  strong  in  this 

of  the  rule,  to  2  Hale  P.  C.  290,  where  opinion  of  Lord  Hale,  we  have  the  fol- 
this  learned  person  says  :   "  I  would  lowing,  in  wliich  be  speaks  of  the  one 
never  convict  any  person  of  mnrder  offence  in  the  same  terms  as  the  otlier : 
or  manslaughter  unless  the  fact  were  "  I  would  never  convict  a  person  for 
proved  to  be  done,  or  at  least  the  body  stealing    the    goods    cujusdam    tgnoti 
found  dead,  for  the  sake  of  two  cases, —  merely  because  he  would  not  give  an 
one  mentioned  in  my  Lord  Coke's  P.  C.  account  how  he  came  by  them,  unless 
c.  104,  p.  232,  a  Warwickshire  case;  there  were  due    proof  made    that  a 
another,  that  happened  in  my  remem-  felony  was  committed  of  these  goods." 
brance,  in  Staffordshire,  where  A  was  2  Hale  P.  C.  290.    It  will  be  observed 
long  missing,   and  upon  strong  pre-  also,  that  the  English  cases  cited  by  the 
sumptions  B  was   supposed   to  have  New  Yorkjudge  were  both  of  an  earlier 
murdered  him,  and  to  have  consumed  date  and  inferior  authority  to  the  one 
him  to  ashes  in  an  oven,  that  he  should  cited  and  quoted  from  in  our  last  see- 
not  be  found;   whereupon  B  was  in-  tion,  according  to  which  the  English 
dieted  for  murder,  and  convicted  and  court  had  a  difierent  riew  from  the 
executed  ;  and,  within  one  year  after,  American,  as  to  what  was  the  English 
A  returned,  being  indeed  sent  beyond  law.    According  to  a'  North  Carolina 
sea  by  B  against  his  will ;    and  so,  decision,  the  rule  which  seems  at  one 
though  B  justly  deserved  death,  yet  he  time  to  have    prevailed   in  England, 
was  really  not  guilty  of  that  offence  for  "  that,  upon  charges  of  homicide,  the 
which  he  suffered."    He  also  referred  accused  shall  not  be  convicted  unless 
to  Bex  V.  Hindmarsh,  2  Leach,  4th  ed.  the  death  be  first  distinctly  proved, 
669 ;  4  Bl.  Com.  868 ;  Reg.  v.  Hopkins,  either  by  direct  evidence  of  the  &ct,  or 
8  Car.  &  P.  691 ;  People  v.  Videto,  1  by  inspection  of  the  body,"  is  not  to 
Parker  C.  C.  608,  609 ;  People  v.  Wil-  be  accepted  as  of  universal  application ; 
son,  8  Parker  C.  C.  199,  207 ;  Tawell's  but,  where  the  identity  of  the  body  is 
Case,  Wills  Cir.  Ev.  8d  ed.  181,  and  completely  destroyed  by  fire  or  other 
proceeded:   "These  are  the  cases  in  means,  the  corpus  delicti,  as  well  as 
which  the  rule  contended  for  by  the  other  parts  of  the  case,  may  be  proved 
defendant  has  been  recognized  as  the  by  presumptive  or  circumstantial  evi- 
dearly  acknowledged  Uw  regulating  dence.    The  State  v.  Williams,  7  Jones, 
the  production  of  evidence  in  cases  N.  C.  446.    In  Tennessee,  conduct  ex- 
of  homicide.    No  case  is  to  be  found  hibiting  satisfactory  indications  of  guilt, 
which  has  been  determined  the  other  is  not  sufficient  to  sustain  a  conviction, 
way.    That  no    more  reported  cases  unless  there  be  also  satisfactory  eyi- 
contain  the  rule  is  to  be  accounted .  for  dence  that  a  crime  has  been  commit- 
on  the  ground,  that  the  doctrine  has  ted ;  as,  in  case  of  alleged  larceny,  that 
been  universally  acted  on  and  acqui-  the  property  has  been  feloniously  taken 
esoed  in,  while  it  is  equally  certain  that  and  carried  away.   So  it  seems  to  liaye 
any  case  departing  from  the  rule  would  been  held  in  a  case  of  horse-stealing; 
not  have  escaped  observation."   Ruloff  but  Reese,  J.  made  some  observations 
V.  People,  18  N.  Y.  179, 189.    And  see  which  show,  that   the    doctrine    an- 
People  V.  Rulloff,  8  Parker  C.  C.  401.  nounced  had  a  special  and  peculiarly 
The  reader  will  please  note  here,  in  appropriate  connection  with  the  par- 
passing,  that  there  does  not  appear  to  ticular  facts  of  the  case.  Thus :  "  These 
«be  any  difference  in  principle,  or  even  circumstances  might  all  have  occurred, 
in  the  authorities,  as  respects  this  ques-  if  the  horse  had  been  fraudulently  con- 
tion,  between  felonious  homicide  and  rerted  or  forcibly  seized  by  the  pris- 
larceny.    Thus,  on  the  very  page  from  oner,  or  if  he  had  committed  some 
which  the  learned  judge  quotes  the  crime  onoonnected  with  the  possessioD 

671 


§  1071  THE  EVIDENCE.  [BOOK  IX. 

direction.    If  we  look  at  the  matter  as  oue  of  legal  principle, 
we  can  hardly  fail  to  be  convinced,  that,  while  the  corpus 

of  the  horse,  the  knowledge  of  which  pua  ddicti.     Brown  o.  The  State,  82 
he  feared  might  have  reached  the  pub-  Missis.  433.    Evidence  of  confessions 
lie."    Tjner  v.  The  State,  5  Humph,  alone, '  unsupported    by  corroborating 
888,  884.    So  in  North  Carolina,  where  facts  and  circumstances,  is  not  sufficient 
there  was  no  evidence  of  any  larceny  to  convict ;  there  must  be  proof  aliunde 
having  been  committed,  it  was  held  not  of  the  corpuM  delicti,  though  it  need  not 
to  be  evidence  to  be  left  to  the  jury,  be  conclusive.    The  words  of  Nelson, 
that  the  party  charged  was  in  a  room  C.  J.  were :    "Full  proof  of  the  body 
alone  with  one  asleep  on  a  bed,  in  the  of  the  crime,  the  corpus  ddicti,  inde- 
daytime,  with  money  loose  in  his  vest  pendently  of  the  confession,  is* not  re- 
pocket.    Burton  v.  March,  6  Jones,  N.  quired  by  any  of  the  cases ;    and,  in 
C.  409.    And  see  Phillips  v.  The  State,  many  of  them,    slight   corroboratiilg 
29  Ga.  105.    In  a  Vermont  case,  which  facts  were  held  sufficient."    People  o. 
was  one  of  robbery,  it  seems  to  have  Badgley,  16  Wend.  58,  59.     An  extra- 
been  laid  down  that  the  corpus  ddicti  judicial  confession,  with  extrinsic  cir- 
may  be  proved  by  circumstantial  evi-  cumstantial    evidence,    satisfying    the 
dence ;  ye't  that  there  is  a  difference  minds  of  a  jury  beyond  a  reasonable 
between  this  part  of  the  case,  and  the  doubt  that  the  crime  has  been  com- 
part which  connects  the  prisoner  with  mitted,  will  warrant  a  capital  convic- 
the  already  proved  offence.  ^And  be-  tion,  although  the  dead  body  has  not 
cause  the    court   below  had  blended  been  discovered  and  seen,  so  that   its 
Improperly  these  two  things,  in  the  existence  and  identity  can  be  testified 
conduct  of  the  trial,  where  only  dr-  to  by  an  eye-witness.    Said  Scott,  J. : 
ctmistantial  evidence  was  introduced,  "  We  do  not  deem  it  necessary  to  enter 
its  proceedings  were  reversed.     Said  into  an  examination  of  the   abstract 
Bedfleld,  C.  J. :    "  The   court,  even  question,  whether,  when  the  only  evi- 
when    specially  requested,   expressly  dence  of  the  fact  that  a  crime  has  been 
declined  to  instruct  the  jury  in  regard  committed,  is  contained  in  the  confes- 
to  any  separation  between  tlie  circum-  sion  of  the  party  charged  with  having 
stances   which   tended    to   prove  the  committed  the  crime,* he  can  be  con- 
corpus  delicti  and  those  which  went  to  victed  on  such  a  confession  alone,  with- 
identify  the  guilty  party.    This  was  out  any  extrinsic  corroborative  circum- 
certainly  important  and  usual  in  all  stances.  We  term  the  question  abstract, 
criminal  trials  where  there  is  any  doubt  because  such  a  case  will  rarely  happen, 
of  the  commission  of  the  crime  alleged.  The  case  of  the  prisoner  is  not  of  this 
.  .  .  And  the  jury  were  not  told,  what  class.    Although  the  dead  body  has  not 
the  cases  all  require,  that,  when  the  been  found,  and  although  no  witness 
corpus  ddicti  is  attempted  to  be  shown  swore  that  he  saw  the  'perpetration  of 
by  circumstantial  evidence,  it  must  be  the  murder,  yet  the  circumstances  ex- 
so  established  as  to  positively  exclude  trinsic  to  the  confession,  and  established 
all  uncertainty  or  doubt  from  the  minds  by  other  evidence,  are  so  strong  that 
of  the  jury.    Not  that  each  particular  they  cannot    fail  to   satisfy  any  un- 
circumstance  must  be  of  this  conclusive  biassed  mind  that  the  accused  is  guilty 
character,  but  all  combined  must  pro-  of  the  crime  of  which  he  has  been  con- 
duce the  same  degree  of  certainty  as  victed.    We  consider  the  true  rule,  as 
positive  proof."    The  State  v.  David-  deduced  from  the  current  of  authori- 
Bon,  80  Vt.  877,  885,  886.  ties,  to  be,  that  an  extn^udicial  con- 
2.  As  to  the  evidence  of  confessions,  fession,  with .  extrinsic    circumstantial 
Extrfgudicial  confessions  of  a  prisoner  evidence  satisfying  the  minds  of  a  jury 
are  not  sufficient  to  warrant  a  con  vie-  beyond  a  reasonable  doubt   that  the 
tion,  without  proof  aliunde  of  the  cor-  crime  has  been  committed,  will  war- 
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delicti  is  a  part  of  the  case  which  should  always  receive  careful 
attention,  and  no  man  should  be  convicted  until  it  is  in  some 
way  made  clear  that  a  crime  has  been  committed,  yet  there  can 
be  no  one  kind  of  evidence  to  be  always  demanded  in  proof  of 
this  fact  any  more  than  of  any  other.  If  the  defendant  should 
not  be  convicted  when  there  has  been  no  crime,  so  equally 
should  he  not  be  when  he  has  not  committed  the  crime,  though 
somebody  has ;  the  one  proposition  is  as  important  to  be  main- 
tained as  the  other;  yet  neither  should  be  put  forward  to 
exclude  evidence  which  in  reason  ought  to  be  convincing  to 
the  understanding  of  the  jury. 

rant  a  conviction,  although  the  dead  son  alleged  to  be  murdered  was  alive ; 
body  has  not  been  discovered  and  seen,  or,  of  larceny,  when  the  owner  had  not 
so  that  Its  existence  and  identity  can  lost  the  goods ;  or,  of  arson,  when  the 
be  testified  to  by  an  eye-witness."  The  house  was  not  burned.  But  When  the 
State  r.  Lamb,  28  Misso.  218,  281,  282.  general  fact  is  proved,  the  foundation  is 
In  a  prosecution  for  arson,  the  corpus  laid ;  and  it  is  competent  to  show  by 
delicti  is  the  burning  of  the  house ;  and,  any  legal  and  sufficient  evidence,  how 
when  this  is  established  by  other  evl-  and  by  whom  the  act  was  committed^ 
dence,  the  confessions  of  the  accused  and  that  it  was  done  criminally."  Sam 
are  competent  to  show  that  the  burn-  v.  The  State,  83  Missis.  847,  852.  See 
ing  was  done  by  him  criminally.  Upon  also  People  v,  Henessey,  15  Wend.  147, 
this  whole  subject  Handy,  J.  observed:  152;  The  State  v.  Slack,  1  Bailey,  880; 
"  The  rule  with  regard  to  proof  of  the  Carey  v.  The  State,  7  Humph.  490. 
corpus  delicti,  apart  fix>m  ther  mere  con-  The  rule  laid  down  in  some  of  the 
fessions  of  the  accused,  proceeds  upon  books,  that  there  can  be  no  conviction 
the  reason,  that  the  general  fact,  with-  of  a  crime  on  confession  alone,  without 
out  which  there  could  be  no  guilt,  either  other  proof  of  the  corpus  delicti,  is  not 
in  the  accused  or  in  any  one  else,  must  •  applicable  in  the  lower  grades  of  crime, 
be  established  before  any  one  could  be  such  as  the  unlicensed  selling  of  intoxi- 
convicted  of  the  perpetration  of  the  eating  liquor.  The  State  v.  Gilbert,  36 
alleged  criminal  act  which  caused  it :  Yt.  145.  Perhaps  the  insufficiency  of 
as,  in  cases  of  homicide,  the  death  must  the  confession,  if  we  accept  this  doc- 
be  shown ;  in  larceny,  it  must  be  proved  trine,  may  stand  on  a  different  ground 
that  the  goods  were  lost  by  the  owner ;  from  that  of  the  circumstantial  evi- 
and,  in  arson,  that  the  house  had  been  dence.  This  class  of  cases,  however, 
burned;  for  otherwise  the  accused  might  will  shed  light  on  the  other.  And  see 
be  convicted  of  murder  when  the  per-  1  Greenl.  Ev.  §  217. 
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CHAPTER  LXXIIL 

THE  WITNESSES  PRESENT  IN  COUBT. 

1072.  Introdaction. 
1078-1088.  Accomplices  and  AppTOven. 
1084, 1086.  InformerB  and  the  Like. 
1086-1080.  exclusion  of  Witnesses  from  Court. 

§  1072.  How  divided,  &c.  —  The  subject  of  this  chapter  so 
counects  itself  with  the  like  subject  in  the  law  of  evidence  in 
civil  causes  that  it  will  be  best  not  to  discuss  it  at  large  here. 
Let  us,  however,  consider  I.  Accomplices  and  Approvers ; 
II.  Informers  and  the  Like  ;  III.  The  Exclusion  of  Witnesses 
from  Court. 

I.  Accomplices  and  Approvers. 

§  1073.  The  Old  Doctrine  of  Approvers.  —  Blackstone  says  :  ^ 

"  There  is  a  species  of  confession,  which  we  read  much  of  in 
our  ancient  books,  ....  called  approvement.  And  that  is 
when  a  person,  indicted  of  treason  or  felony,  and  arraigned  for 
the  same,  doth  confess  the  fact  before  plea  pleaded  ;  and  appeals 
or  accuses  others,  his  accomplices,  in  the  same  crime,  in  order 
to  obtain  his  pardon.  In  this  case  he  is  called  an  approver  or 
prover,  probatory  and  the  party  appealed  or  accused  is  called 
the  appellee.  Such  approvement  can  only  be  in  capital  offences ; 
and  it  is,  as  it  were,  equivalent  to  an  indictment,  since  the 
appellee  is  equally  called  upon  to  answer  it ;  and,  if  he  hath 
no  reasonable  and  legal  exceptions  to  make  to  the  person  of  the 
approver,  which  indeed  are  very  numerous,  he  must  put  him- 
self upon  his  trial,  either  by  battle,  or  by  the  country ;  and,  if 
vanquished  or  found  guilty,  must  suffer  the  judgment  of  the 
law,  and  the  approver  shall  have  his  pardon  ex  debito  justitice. 
On  the  other  hand,  if  the  appellee  be  conqueror,  or  acquitted 
by  the  jury,  the  approver  shall  receive  judgment  to  be  hanged, 
upon  his  own  confession  of  the  indictment ;  for  the  condition 

1  4  Bl.  Com.  880,  881. 
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of  his  pardon  has  failed,  namely,  the  conviction  of  some  other 
person,  and  therefore  his  conviction  remains  absolute. 

§  1074.  Continued  —  Obsolete  in  England  —  Statutory  Sub- 
stitute —  Bang's  Bvidenoe.  —  ^'  But  it  is  purely  in  the  discretion 
of  the  court  to  permit  the  approver  thus  to  appeal,  or  not : 
and,  in  fact,  this  course  of  admitting  approvements  hath  been 
long  disused  ;  for  the  truth  was,  as  Sir  Matthew  Hale  observes, 
that  more  mischief  hath  arisen  to  good  men  by  these  kind  of 
approvements,  upon  false  and  malicious  accusations  of  des- 
perate, villains,  than  benefit  to  the  public  by  the  discovery  and 
conviction  of  real  offenders.  And  therefore,  in  the  times  when 
such  appeals  were  more  frequently  admitted,  great  strictness 
and  nicety  were  held  therein ;  though,  since  their  discontin- 
uance,  the  doctrine  of  approvements  is  become  a  matter  of 
more  curiosity  than  use.  I  shall  only  observe,  that  -all  the 
good,  whatever  it  be,  that  can  be  expected  from  this  method  of 
approvement,  is  fully  provided  for  in  the  cases  of  coining,  rob- 
bery, burglary,  house-breaking,  horse-stealing,  and  larceny  to 
the  value  of  five  shillings  from  shops,  warehouses,  stables,  and 
coach-houses,  by  Statutes  4  &  6  Will.  &  M.  c.  8 ;  6  &  7  Will.  3, 
c.  17  ;  10  &  11  Will.  8^c.  23 ;  and  6  Anne,  c.  31 ;  which  enact, 
that,  if  any  such  offender,  being  out  of  prison,  shall  discover 
two  or  more  persons,  who  have  committed  the  like  offences,  so 
as  they  may  b^e  convicted  thereof;  he  shall  in  case  of  burglary 
or  house-breaking  receive  a  reward  of  40Z.,  and  in  general  be 
entitled  to  a  pardon  of  all  capital  offences,  excepting  only  inur- 
der  and  treason  ;  and  of  them  also  in  the  case  of  coining.  And 
if  any  such  person,  having  feloniously  stolen  any  lead,  iron,  or 
other  metal,  shall  discover  and  convict  two  offenders  of  having 
illegally  bought  or  received  the  same,  he  shall  by  virtue  of  Stat- 
ute 29  Geo.  2,  c.  30,  be  pardoned  for  all  such  felonies  committed 
before  such  discovery.  It  hath  also  been  usual  for  the  justices 
of  the  peace,  by  whom  any  persons  charged  with  felony  are 
committed  to  jail,  to  admit  some  one  of  their  accomplices  to 
become  a  witness  (or,  as  is  generally  termed,  king's  evidence) 
against  his  fellows ;  upon  an  implied  confidence,  which  the 
judges  of  jail  delivery  have  usually  countenanced  and  adopted, 
that,  if  such  accomplice  makes  a  full  and  complete  discovery  of 
that  and  of  all  other  felonies  to  which  he  is  examined  by  the 
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magistrate,  and  afterwards  gives  his  evidence  without  prevari- 
cation or  fraud,  he  shall  not  himself  be  prosecuted  for  that  or 
any  other  previous  oflFence  of  the  same  degree."  ^ 

§1075.  These    Statutes    in    United    States — Doctrine  as    to 

Accomplices.  —  The  English  statutes  thus  mentioned  by  Black- 
stone  are  of  dates  too  recent  to  be  accepted  as  parts  of  our 
common  law  in  all  the  States  of  this  country,  and  in  England 
they  have  been  repealed.  They  may  have  contributed  some-, 
thing  to  give  shape  to  what  is  now  the  common-law  practice  in 
both  countries  of  admitting,  in  proper  circumstances  and  under 
proper  cautions,  accomplices  to  give  evidence  against  their  asso- 
ciates in  crime,  under  the  implied  understanding,  that,  if  they 
testify  fairly  and  truly,  they  shall  not  be  compelled  to  suffer  by 
reason  of  their  own  confessed  guilt.  In  England,  if  ''  the  tes- 
timony of  an  accomplice  is  required  to  prove  the  case  before  the 
grand  jury,  and  he  is  in  custody,"  the  practice  "  is  for  the 
counsel  for  the  prosecution  to  move  that  he  be  allowed  to  go 
before  the  grand  jury,  pledging  his  own  opinion,  after  a  perusal 
of  the  facts  of  the  case,  that  the  testimony  is  essential."  ^  In 
like  manner,  on  a  preliminary  examination,  the  committing 
magistrate  judges  whether  or  not  the  testimony  of  the  accom- 
plice shall  be  accepted.  Yet  on  the  trial  of  the  prisoner, "  it  is 
not,"  says  Roscoe,^ ''  a  matter  of  course  to  admit  an  accomplice 
to  give  evidence,  even  though  his  testimony  has  been  received 
by  the  committing  magistrate,  but  an  application  to  the  court 
for  the  purpose  must  be  made.^  The  court  usually  considers, 
not  only  whether  the  prisoners  can  be  convicted  without  the 
evidence  of  the  accomplice,  but  also  whether  they  can  be  con- 
victed with  his  evidence.  If,  therefore,  there  be  sufficient 
evidence  to  convict  without  his  testimony,  the  court  will  refuse 
to  allow  him  to  be  admitted  as  a  witness.  So,  if  there  be  no 
reasonable  probability  of  a  conviction  even  with  his  evidence, 
the  court  will  refuse  to  admit  him  as  a  witness." 

1  And  see  Rex  v.  Budd,  Cowp.  881.  to  be  approvers  is  now  grown  into  dis- 

In  this  case,  which  was  decided  in  1775,  use."  p.  884. 

Lord  Mansfield  obserTed,  that  approve-  ^  Roscoe  Crim.  Ey.  154 ;  referring  to 

ment  "  still  remains  a  part  of  the  com-  2  Stark.  Ey.  2d  ed.  11. 

mon  law,  though,  hy  long  discontinu-  >  Roscoe  Crim.  Ev.  4th  Am.  ^m  8d 

ance,  the  practice  of  admitting  persons  Lond.  ed.  153. 

*  1  PhU.  Ev.  8th  ed.  28. 
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§  1076.  Accomplices  as  Witnesses  in  United  States  —  State's 
Attorney    to  determine  —  The    Court.  —  In  the  United   States, 

where  prosecutions  are  instituted  and  carried  on  by  a  public 
prosecutor,  who  acts  directly  for  the  government  and  protects 
its  interests,  there  is  an  evident  propriety  in  considering  it  to  be 
within  the  exclusive  discretion  of  this  officer  to  determine 
*  whether  or  not  an  accomplice  shall  be  permitted  to  become 
'Staters  evidence,  as  it  is  sometimes  expressed  with  us ;  and 
whether,  if  he  does,  he  is  afterward  entitled  to  be  no  further 
prosecuted,  by  reason  of  what  is  thus  done.  It  is  not  easy  for 
a  writer  to  say  what,  in  fact,  is  the  practice  on  this  point  in  all 
the  States ;  but  it  is  believed,  that,  in  most  of  them,  the  prose- 
cuting officer  acts  in  such  cases  upon  his  own  discretion,  which 
is  little,  if  at  all,  controlled  by  the  courts.^ 

^  See,  for  instance,  such  cases  as  Kin-  816.    Now  it  is  plain  that  this  reason- 

chelow  V.  The  State,  5  Humph.  9.    In  ing  is  satisfactory  as  accounting  for  the 

an  Oyer  and  Terminer  case  in  New  English  practice;  but,  in  the  United 

York,  it  was  considered  to  be  a  ques-  States,  according  to  the  constitutions 

tion  for  the  court  to  decide,  on  motion  of  a  large  part  of  the  States,  there 

of  the  prosecuting  officer,  whether  or  can  be  no  pardon  of  an  offence  until 

not  to  admit  an  accomplice ;  and,  in  the  offender  is  convicted ;  or,  if  there 

the  particular  instance,  the  court  re-  could,  it  is  not  the  course  of  things 

fused.    Said  Duer,  J.:  "  So  long  as,  by  with  us  for  the  judges  to  recommend 

the  policy  of  the  law,  accomplices  are  pardons  as  in  England.     There    the 

deemed   competent  witnesses   against  judges  can  practically  procure  a  par- 

their  fellows,  so  long  must  a  discretion  don ;  here  they  cannot.    There,  it  is 

in  regard  to  admitting  them  be  vested  the  course  for  a  pardon  to  be  given 

somewhere  or  other  in  the  government,  the  testifying  accomplice,  at  the  proper 

It  could  not,  consistently  with  the  na-  time ;  here,  in  most  instances,  the  pros- 

ture  of  the  power,  or  the  course  and  ecuting  officer  simply  declines  to  insti- 

character  of  judicial  proceedings,  be  tute  criminal  proceedings  against  him ; 

committed  to  the  chief  executive  mag-  or,  if  proceedings  have  been  begun,  he 

istrate ;  nor  could  it  with  propriety  be  simply  discontinues  them  by  a  nol.  pros. 

intrusted  to  the  public  prosecutor,  or  or  other  proper  means.    Indeed,  it  is 

any  other  inferior  ministerial  officer  of  not  easy  to  see  how,  according  to  the 

justice;  because, strictly  speaking, it  is  course  of  our  practice,  the  judge  can 

the  exercise  of  a  high  judicial  discre-  well  interfere  in  any  way  to  regulate 

tion,  and  the  reason  for  vesting  it  in  the  such  a  matter,  unless  perhaps  by  refu*- 

court,  rather  than  in  the  committing  ing  to  try  a  prisoner  who  had  testified 

magistrate,  or  even  in  the  public  pros-  as  State's  evidence  against  another,  if 

ecutor,  is,  that  the  admission  of  the  par-  it  should  appear  that  the  prosecuting 

ty  as  a  witness  amounts  to  a  promise  by  officer  was  pursuing  him  in  violation  of 

the  court  of  a  recommendation  to  mercy,  the  express  or  implied  understanding, 

upon  condition  of  his  making  a  full  and  If  a  witness,  on  a  trial,  is  introduced  by 

fiur  disclosure  of  all  the  circumstances  the  prosecuting  officer  to  testify  to  facts 

of  the  erime."    People  v.  Whipple,  9  which  he  knows,  and.he  does  not  choose 

Cow.  707,  711,  712.    To  the  like  effect  to  conceal   his   own   participation   in 

see  Bay  v.  The  State,  1  Greene,  Iowa,  them,  he  is  a  lawAU  witness,  and  no 
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§  1077.  How  in  Virginia.  —  In  Virginia,  contrary  to  the  gen- 
eral American  law,  there  is  or  was  a  statute  which  provides, 
that  '' approvers  shall  never  be  admitted  in  any  case  what- 
ever." And  the  majority  of  the  court  held,  that  therefore  the 
English  doctrines  relating  to  the  admission  of  accomplices  as 
witnesses  had  not  become  incorporated  into  the  common  law 
of  the  State.  Consequently,  where  a  participant  in  a  crime 
had  voluntarily  testified  against  his  associate,  making  fair  and 
full  disclosures,  he  was  held  to  have  no  right  to  demand  a 
continuance  of  his  cause  until  he  could  apply  to  the  executive 
for  a  pardon.i 

§1078.  Testiiying  badly  —  Reftisal  to  testify.  —  If  a  witness, 

who  has  become  State's  evidence,  testifies  corruptly,  or  makes 
only  partial  disclosures,  he  may  then,  having  failed  to  perform 
the  condition  on  which  he  was  admitted,  be  proceeded  against 
for  his  own  crime ;  but  he  is  not  thus  liable  simply  because  of 
a  failure  by  the  jury  to  convict  his  associates.  ^^  It  rests,"  said 
Lord  Mansfield)  '^  on  usage,  and  on  the  offender's  own  good 
behavior,  whether  he  shall  be  prosecuted  or  not."  ^  And  where 
an  accomplice,  after  making  a  confession  on  the  usual  under- 
standing, refuses  to  testify,  this  confession  may  be  given  in 
evidence  against  him  on  his  trial.^ 

§1079.  Whether  Accomplice  to  be  indicted  or  not  —  Lord 

Hale,  writing  of  the  usage  of  his  own  time,  says :  "  The  party 
that  is  to  be  a  witness  is  never  indicted ;  because  that  doth 
much  weaken  and  disparage  his  testimony,  but  possibly  not 
wholly  take  away  his  testimony."  *  With  us,  at  the  present 
day,  it  is  not  always  deemed  important,  or  even  wise,  to  veil 
before  the  jury  the  real  case  with  this  thin  gauze ;  and  often, 

one  but  the  witness  himself  is  entitled  Case,  2  Lewin,  87.    In  the  English 

to  object  to  his  criminating  himself;  practice,  it  rests  entirely  in  the  dis- 

and  this  is  really  all  there  is  about  be-  cretion  of  the  judges  whether  an  ac- 

ing  State's  evidence,  except  the  under-  complice,  after  he  has  testified  against 

standing  relative  to  the  future  protec-  his  associates,  shall  be  proceeded  against 

tion  of  the  witness ;  and,  with  us,  since  for  his  own  offence.    Rex  v  Lee,  Russ. 

the  power  to  act  is  complete  in  the  &  Ry.  861;  Rex  v.  Bninton,  Russ.  & 

hands  of  the*  prosecuting  officer,  the  Ry.  454.    As  to  the  American  practice, 

right  to  exercise  the  power  should  be  see  ante,  §  508  and  note, 
construed  to  be  also  in  him.  '  Commonwealtli  v.  Knapp,  10  Pick. 

1  Commonwealth  v.  Dabney,  1  Rob.  477,  480. 

Va.  696.  *  1  Hale  P.  C.  805. 

2  Rex  V.  Rudd,  Cowp.  881 ;  Moore's 
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perhaps  usually  in  some  of  our  States,  the  accomplice  who  is 
to  be  a  witness  is  indicted  with  the  rest,  and  pleads  guilty 
before  he  takes  the  stand  to  testify.  The  law  on  this  point  is 
as  follows :  If  two  persons  are  jointly  indicted,  neither  of  the 
defendants  can  be  a  witness  for  or  against  the  other,  even 
though  not  tried  together,  until  the  case  is  disposed  of,  either 
by  the  conyiction  or  acquittal  of  the  defendant  whose  testimony 
is  to  be  used,^  or  by  the  entry  of  a  nol.  pros,  as  to  such  defend- 
ant.^ One  method  of  procedure,  therefore,  when  there  is  pend- 
ing such  a  joint  indictment  j  and  one  of  the  defendants  is  to  be 
admitted  as  State's  evidence  against  the  other,  is  to  let  such 
defendant  plead  guilty,  then,  before  sentence,  he  is  a  competent 
witness ;  ^  and,  after  the  case  of  the  other  defendant  is  disposed 
of,  the  prosecuting  officer  can  enter  a  nol.  pros,  upon  the  indict- 
ment as  to  the  party  who  has  been  a  witness,  or  cause  it  to  be 
otherwise  disposed  of  in  such  a  way  as  justice  may  demand. 
Where  the  accomplice  is  indicted  separately  from  the  rest,  he  is, 
of  course,  a  competent  witness,  though  no  disposition  has  been 
made  of  the  case  against  him.^  And  it  is  the  same  if  the 
accomplice  is  not  indicted.^ 

§  1080.  After  Sentence — Between  Convictioii  and  Sentence. — 

If  the  case  against  the  accomplice  has  proceeded  to  final  sen- 
tence, and  the  offence  is  such  as  disqualifies  for  being  a  witness, 
he  is,  of  course,  incompetent  on  the  ground  of  infamy.^  But 
in  the  interval  between  conviction  ^  and  sentence,  he  is,  as  just 
observed,  competent ;  so  also  is  he  if  he  has  not  been  indicted 

1  Shay  V.  Commonwealth,  12  Casey,  See,  however,  The  State  v.  Stotta,  26 

806 ;  Baker  v.  United  States,  1  Minn.  Misso.  807. 

207;  The  State  v.  Nash,  7  Iowa,  847;  >  Anonymous,   12   Mod.   40;    The 

The   State   v.  Blennerhassett,  Walk.  State  v.  Clump,  16  Misso.  886. 

Missis.  7  ;  People  v.  Bill,  10  Johns.  96;  >  Commonwealth  v.  Smith,  12  Met. 

The  Stote  v.  Weir,  1  Dev.  868 ;  The  288 ;  Thornton  v.  The  State,  26  Ga. 

State  V.  Carr,  1  Coxe,  1 ;  The  State  v.  801.    And  see  Allen  t7.  The  State,  10 

Mooney,  1  Yerg.  481.   The  case  of  The  Ohio  State,  287. 

State  V.  Nash,  above,  was  afterward  ^  United  States  v.  Henry,  4  Wash, 

overruled  on  the  ground  that  the  Con-  C.  C.  428 ;  People  v.  Whipple,  9  Cow. 

stitution  and  statutes  of  Iowa  have  707;   Byrd  v.  Commonwealth,  2  Va. 

changed  the  law  on  this  point  in  this  Cas.  490. 

State.    The  State  v.  Nash,  10  Iowa,  &  Phillips  v.  The  State,  84  Ga.  602; 

81,86,86.    But  see  The  SUte  V.  Spen-  Sumpter  v.  The  State,  11  Fla.  247; 

cer,  16  Ind.  249;  Rex  v.  Ryan,  Jebb.  McKenzie  v.  The  SUte,  24  Ark.  686. 

6;   Annistead  v.  The  State,  18  Ga.  »  Crim.  Law,  I.  §  748-746. 

704;  Garrett  v.  The  State,  6  Misso.  1.  7  Crim.  Law,  I.  §  861. 
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with  the  rest ;  ^  and,  even  though  on  a  former  occasion  he  has 
denied  his  guilt,  he  is  still  competent.^ 

§1081.  Weight  to  be  given  the   Evidence  —  (Points,  in   the 

Note). — Yet  under  most  circumstances  it  would  be  manifestly 
unsafe  for  the  jury  to  convict  the  prisoner  on  the  sole  testimony 
of  an  accomplice,  unsupported  by  other  evidence.  There  is, 
however,  no  rule  of  absolute  law  on  this  point ;  and,  if  the  jury 
believe  the  accomplice,  and  find  a  verdict  on  his  sole  testimony, 
such  verdict  is  not  erroneous  or  bad  in  point  of  law.^  As 
matter  of  sound  practice,  however,  the  judges  usually  deem  it 
incumbent  on  themselves  to  caution  the  jury  of  the  danger  of 
finding  a  verdict  on  such  testimony,  unless  it  is  in  some  way 
supported,  either  by  direct  evidence  from  an  uncorrupted 
source,  or  by  matter  which  in  some  other  way  appears  in  the 
particular  case.* 

1  People  r.  Lohman,  2  Barb.  216.  vise  the  jury  not  to  convict  on  the  testi- 

B  Brown  v.  Commonwealth,  2  Leigh,  mony  of  an  accomplice  alone,  and  juries 

769.  generally  attend  to  the  direction  of  the 

3  Reg.  V.  Stubbs,  Dears.  555,  7  Cox  judge,  and  require  confirmation.  There 

C.  C.  48,  88  £ng.  L.  &  Eq.  551 ;  Reg.  is  a  further  point  in  this  case.    Where 

V.  Boyes,  1  Best  &  S.  811 ;  Steinham  an  accomplice  speaks  as  to  the  guilt  of 

V.  United  States,  2  Paine,  168 ;  The  three  prisoners,  and  is  confirmed  as  to 

State  y.  Brown,  3  Strob.  608;  People  two  of  them  only,  the  jury  may,  no 

V.   Costello,  1   Denio,   88 ;    Common-  doubt,  if  they  please,  act  on  the  evi- 

wealth  V.  Price,  10  Gray,  472 ;  Brown  deuce '  of  the  accomplice  alone  as  to 

V.    Commonwealth,    supra;     Rex    v.  ttie  third  prisoner;    but  it  is  proper 

Jones,  2  Camp.  181 ;  Coats  v.  People,  for  the  judge  in  such  a  case  to  advise 

4  Parker  C.  C.  662 ;  Allen  v.  The  State,  the  jury  that  it  is  safer  to  require  con- 

10  Ohio   State,  287;    Ulmer  v.  The  firmationof  the  testimony  of  the  accom- 

State,  14  Ind.  52 ;  Rex  v.  Hastings,  7  plice  as  to  the  third  prisoner,  and  not  to 

Car.  &  P.   152 ;    Rex  v.  Attwood,  1  act  upon  his  evidence  alone ;  for  noth- 

Leach,  4th  ed.  464;  Rex  v.  Durham,  ing  is  so  easy  as  for  the  accomplice, 

1  Leach,  4th  ed.  478 ;  Rex  v.  Sheehan,  speaking  truly  as  to  all  the  other  facts 

Jebb.  54 ;   People  v.  Dyle,  21  N.  Y.  of  the  case,  to  put  the  third  man  in  his 

578 ;  The  State  v.  Stebbins,  29  Conn,  own  place."    And  Parke,  B.  added : 

463 ;  Dunn  v.  People,  29  N.  Y.  528 ;  "  There  has  been  a  difference  in  opin- 

Common  wealth  v.  Brooks,  9  Gray,  299.  ion  as  to  what  corroboration  is  requi- 

*  Allen  V.  The  State,  supra..  In  one  site ;  but  my  practice  has  always  been 
of  the  latest  of  the  English  cases  on  to  direct  the  jury  not  to  convict  unless 
this  subject,  Jervis,  C.  J.  said :  "  It  is  the  evidence  of  the  accomplice  be  con- 
not  a  rule  of  law  that  an  accomplice  firmed,  not  only  as  to  the  circumstances 
must  be  confirmed  in  order  to  render  a  of  the  crime,  but  also  as  to  the  identity 
conviction  valid ;  and  it  is  the  duty  of  of  the  prisoner."  Reg.  v.  Stubbs,  su- 
the  judge  to  tell  the  jiury  that  they  may,  pra,  p.  557,  558,  of  the  report  in  Den. 
if  they  please,  act  on  the  unconfirmed  And  see  Rex  v.  Birkett,  Russ.  &  Ry. 
testimony  of  an  accomplice.  It  is  a  261 ;  Rex  v.  Wells,  Moody  &  M.  326 ; 
rule  of  practice,  and  that  only,  and  it  Rex  v.  Moores,  7  Car.  &  P.  270 ;  Rex 
is  usual  in  practice  for  the  judge  to  ad-  v,  Dawber,  8  Stark.  84.    In  one  case  it 
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§  1082.  Svidenoe  for  PxiBoner.  —  In  those  circumstances  in 
which  an  accomplice  is  a  competent  witness  against  a  prisoner, 
he  is,  of  course,  equally  so  in  the  prisoner's  favor.^ 

§1083.  Grixninate  Sei£ — A  State's  evidence,  having  under- 
taken to  disclose  all  he  knows  of  the  facts,  ceases,  therefore,  to 
be  protected  by  the  rule  that  a  witness  shall  not  be  compelled 

was  laid  down  by  the  presiding  judge,  Wilson,  Bald.  78.  The  testimony  of 
that  the  conflrmation  need  not  be  to  an  accomplice  must  be  corroborated 
every  material  point,  but  it  must  be  by  evidence  tending  to  connect  the 
■uchas  to  convince  the  jury  of  the  truth  defendant  with  the  commission  of  the 
of  the  testimony.  Ilex  t;.  Barnard,  1  offence  charged.  Upton  v.  The  State, 
Car.  &  P.  87.  In  another  case  it  was  6  Iowa,  465 ;  Rex  r.  Addis,  6  Car.  & 
deemed  that  the  testimony  of  the  wife  P.  888 ;  Kelsey 's  Case,  2  Lewin,  45. 
of  the  accomplice  is  not  such  evidence  It  must  be  on  points  material  to  the 
as  the  jury  ought  to  require  in  con-  conviction,  and  to  such  an  extent,  as, 
firmation.  Rex  v.  Neal,  7  Car.  &  P.  upon  tlie  whole  case,  to  satisfy  the  jury, 
168.  On  the  other  hand  it  has  been  beyond  a  reasonable  doubt,  of  the  guilt 
laid  down,  that  the  testimony  of  the  of  the  defendant  The  State  v.  How- 
wife  of  an  accomplice  ought  to  be  ard,  82  Vt.  880.  Proving  by  other 
weighed  in  connection  with  that  of  the  witnesses  that  a  robbery  was  in  fact 
husband  in  detennining  the  credibility  committed  in  the  mode  in  which  an 
of  the  latter.  Haskins  v.  People,  16  accomplice  states  it  to  have  been  done, 
N.  T.  844.  Under  some  circumstances,  is  not  such  conflrmation  of  him  as  is 
the  bare  omission  of  the  prisoner  to  required  to  warrant  a  conviction  on  his 
rebut  or  explain  the  testimony  of  the  evidence.  "  Indeed,"  said  the  learned 
accomplice,  goes  to  its  confirmation,  judge,  "  I  think  it  is  really  no  confirm- 
People  V.  Dyle,  21  N.  Y.  678.  The  ation  at  all,  as  every  one  will  give 
testimony  of  one  accomplice  is  not  credit  to  a  man  who  avows  himself 
sufficient  in  absolute  conflrmation  of  a  principal  felon  for  at  least  knowing 
another ;  for  it  is  not  usual  to  convict  i^ow  the  felony  was  committed."  Rex 
on  the  unaided  testimony  of  any  num-  v,  Webb,  6  Car.  &  P.  595.  To  the  like 
ber  of  accomplices.  Rex  v,  Noakes,  effect  is  Rex  v.  Wilkes,  7  Car.  &  P. 
5  Car.  &  P.  326.  On  a  charge  of  steal-  272.  The  conflrmation  ought  to  be  as 
ing  two  sheep,  an  accomplice  stated  to  some  matter  which  goes  to  connect 
that  the  prisoner  himself  stole  tliem ;  the  prisoner  with  the  transaction.  Reg. 
and,  to  confirm  him,  evidence  was  v.  Dyke,  8  Car.  &  P.  261 ;  Reg.  v.  Far- 
given  that  a  quantity  of  mutton  was  ler,  8  Car.  &  P.  106.  Whatever  weight 
found  in  the  house  in  which  the  pris-  is  to  be  given  to  the  testimony  of  an 
oner  resided,  which  corresponded  with  accomplice,  since  it  is  for  the  consider- 
parts  of  the  stolen  sheep.  This  was  ation  of  the  jury,  it  is  probably  the 
held  to  be  sufficient  confirmation  of  the  better  practice  for  the  judge  to  submit 
accomplice  to  be  left  to  the  jury ;  but,  it  to  them,  though  it  is  unconfirmed, 
if  the  confirmation  had  merely  gone  and  not  stop  the  case  or  peremptorily 
to  the  extent  of  confirming  the  accom-  order  an  acquittal  for  want  of  the  con- 
plice  as  to  a  matter  connected  with  firmation.  People  v.  Dyle,  21  N.  Y. 
himself  only,  it  would  not  have  been  578.  See  Rex  v.  Durham,  1  Leach, 
sufficient.    Reg.  v,  Birkett,  8  Car.  &  P.  4th  ed.  478. 

782.    The  evidence  of  an  accomplice  ^  The  State  v.  Spencer,  15  Ind.  249; 

cannot  be  corroborated  by  his  state-  Strawhem   v.  The  State,  87  Missis, 

ments  made  at  another  time,  unless  it  422. 
has  been  impeached.    United  States  v. 
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• 

to  criminate  himself.^  It  was  in  one  case  held,  that,  within 
this  principle,  he  might  be  cross-examined  as  to  statements 
made  by  him  to  counsel  after  he  was  charged  with  crime,  and 
before  he  assumed  this  his  new  position.^ 

n.  InformerB  and  the  Like. 

§1084.  Not  AccompliceB  —  AccompliceB  In  ZSffect — Purohaa- 
era  of  Liquor  to  convict  SeUer.  —  A  person   to  be  technically 

an  accomplice  must,  it  appears,  sustain  such  a  relation  to  the 
criminal  act  that  he  could  be  indicted  jointly  with  the  others 
for  the  offence.^  For  example,  one  who  purchases  intoxicat- 
ing liquor  of  another,  in  order  to  convict  the  latter  of  selling 
without  a  license,  is  not  an  accomplice.*  Yet  where  witnesses 
are  so  connected  with  the  offence  or  with  the  offender  as  to 
come  within  the  spirit  of  the  rule  by  which  juries  are  advised 
not  to  convict  on  the  uncorroborated  testimony  of  an  accom- 
plice, the  judge  will  give  the  like  caution,  more  or  less  point- 
edly, according  to  the  circumstances  of  the  case.  In  the  case, 
for  instance,  of  the  witness  who  had  purchased  intoxicating 


^  Commonwealth  v.  Price,  10  Graj,  p/ice,  who  is  allowed  ifi  give  eyidence 

472.  in  favor  of  the  State,  with  the  express 

3  The  State  v.  Condrj,  6  Jones,  N.  C.  understanding  that  he  is  to  disclose  his 

418.     Pearson,  J.  observed :  "  The  rule  oum  guilt ;   consequently  a  rule  which 

that   communications   between    client  was  adopted  in  order  to  prevent  a  party 

and  attorney  are  confidential,  and  shall  from  being  required  to  criminate  him- 

not  be  disclosed,  does  not  embrace  with-  self,  and  to  avoid  the  danger  of  being 

in  its  operation  the  question  of  evidence  criminated  by  a  communication  made 

presented  by  this  case.    The  principle  to  his  attorney,  has  no  application."  p. 

upon  which  the  rule  is  founded  is  this :  419,  420. 

No  man  is  required  to  criminate  him-  '  Commonwealth  v.  Wood,  11  Gray, 

self.    The  relation  of  attorney  and  cli-  85,  98 ;  Dunn  v.  People,  29  N.  Y.  623, 

ent  has  existed,  and  has  been  fostered,  •  627. 

as  necessary  to  the  due  administration  ^  Commonwealth    v.     Downing,    4 

of  the  law,  in  every  civilized  country.  Gray,  29 ;   Crim.  Law,  I.  §  605,  687. 

And,  in  order  to  give  full  effect  to. the  In  Alabama  it  was  held.  Rice,  C.  J. 

benefit  of  this  relation,  and  encourage  dissenting,  that  a  participant  in  a  game 

a  free  and  full  disclosure  on  the  part  of  of  cards  is  an  accomplice  within  the 

the  client,  it  was  necessary  to  adopt  the  statute  which  forbids  a  conviction  on 

rule,  tliat,  as  he  could  not  be  called  on  the  uncorroborated  testimony  of  an  ac- 

to  criminate  himself,  so  communica-  complice.    Davidson  v.  The  State,  83 

tions  made  to  his  attorney  should  not  Ala.  350.     And  see  English   v.  The 

be  used  for  that  purpose The  State,  85  Ala.  428 ;    Strawhem  v.  The 

principle  of  the  rule  does  not  embrace  State,  87  Missis.  422. 
this  case ;  for  the  witness  is  an  accom- 
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liquor,  in  order  to  convict  the  seller,  the  jury  may  well  be 
cautioned  to  receive  the  evidence  with  distrust.^ 

§  1085.  To  proctire  Another's  Pardon  —  Technical  Accomplice, 

not  in  Spirit — Prize  Fight  —  And  to  give  evidence  against  a 
prisoner  under  the  hope  that  the  conviction  of  such  prisoner 
will  tend  to  procure  the  pardon  of  a  husband  convict,  goes  to 
the  credit,  though  not  the  competency,  of  the  witness.^  On 
the  other  hand,  a  learned  English  judge  deemed,  that,  though 
all  who  are  present  sanctioning  a  prize  fight  are,  in  point  of 
law,  guilty  of  manslaughter  as  principals  in  the  second  degree, 
if  one  of  the  combatants  is  killed ;  yet,  when  called  as  witnesses 
for  the  prosecution  in  such  a  case,  they  are  not  of  the  general 
class  of  accomplices,  whose  evidence,  to  convict,  needs  to  be 

^  Commonwealth  v.  Downing,  supra,  obsenred :  "  However  indiscreet  it  may 
See  Dunn  v.  People,  supra.  Still,  in  have  been,  to  volunteer  to  witness  the 
suchacase,  the  cool  judgment  of  every  commission,  and  become  evidence  to 
man  teaches  him,  that,  whether  the  violations  of  the  laws,  incurring  thus 
witness  has  acted  discreetly  or  not  in  the  hatred  and  persecution  of  the  party 
putting  himself  in  this  position,  his  and  his  supporters,  yet  surely  no  one 
testimony  may  be,  and  sometimes  is,  of  can  justly  denominate  such  an  one 
the  most  reliable  kind.  The  propriety  either  an  informer  or  a  spy.  A  parttceps 
of  the  witness's  conduct  is  a  matter  eriminis  may  inform,  a  spy  may  secretly 
quite  distinct  from  the  truthfulness  of  intrude  upon  and  betray  the  confidence 
his  declarations  under  oath.  A  corrupt  of  one  who  trusts  to  a  falsely  assumed 
man  may  becotne  a  spy  or  informer  character.  We  do  not  perceive  the  first 
upon  another,  for  the  sake  of  some  trait  of  resemblance  between  the  two 
pecuniary  gain ;  then,  if  it  tallies  with  characters,  and  the  conduct  of  these 
his  interest  to  produce  a  conviction,  his  witnesses.  They  may  have  acted  with 
testimony  is  in  the  worst  of  odor,  and  more  zeal  than  knowledge,  but  we 
it  alone  should  not  ordinarily  be  re-  should  regret  to  learn  that  men  are  to 
ceived  as  sufficient  to  convict.  On  the  be  denominated  as  informers  and  spies 
other  hand,  a  man,  from  a  high  sense  of  who  may  voluntarily  or  involuntarily  de- 
duty,  may  pursue  what  other  men  nounoe  and  prosecute  offenders  against 
deem  a  mistaken  course ;  yet  the  testi-  the  law,  order,  and  morality  of  society." 
mony  of  such  a  man  is,  in  truth,  in  the  And  he  added :  "  Spies  and  informers 
fullest  sense  reliable ;  for  the  impulse  may  be  more  or  less  odious,  as  matter 
which  prompted  him  to  act,  at  the  call  of  fiict,  as  the  motive  by  which  they 
of  his  convictions,  contrary  to  the  con-  are  prompted  is  patriotic  or  corrupt." 
victions  of  his  neighbors,  attests  his  St.  Charles  v.  O'Mailey,  18  Bl.  407, 412. 
honesty ;  and  an  error  in  etliics  does  I  cannot  but  think  that  instances  have 
not  argue  any  error  in  the  cognizance  occurred  m  which  judge  and  jury  have 
of  tangible  things.  It  was  laid  down  alike  experienced  a  temporary  oblivion 
in  Illinois,  that  spies  and  informers  are  of  the  fact,  that  the  party,  and  not  the 
not  necessarily  odioua  witnesses,  whose  witness,  is  on  trial,  and  the  conduct  of 
testimony  is  to  be  taken  with  distrust ;  the  witness  is  to  be  regarded  no  Airther 
and,  in  respect  to  the  particular  case,  than  as  concerns  the  question  whether 
in  which  the  witnesses  had  bought  and  his  testimony  is  true, 
drank  to  convict  the  seller,  and  then  >  Rex  v.  Rudd,  1  Leach,  4th  ed.  116, 
bad  testified  against  him,  Scates,  C.  J.  127. 
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confirmed.^  The  result  is,  that  this  class  of  questions  depends 
more  upon  the  good  sense  of  the  judge  and  jury,  to  be  exer- 
cised in  the  particular  case,  with  respect  to  its  special  facts  and 
circumstances,  than  upon  absolute  rules  of  law.^ 

III.  The  JExclusian  of  the  Witnesses  from  Court. 

§1086.  Power  of  the  Judge  —  Practice  to  exclude.  —  The 
judge  who  presides  during  any  judicial  proceeding  has  the 
power,  within  limits  not  to  be  described  in  a  single  sentence, 
so  to  regulate  its  conduct  as  to  bring  about  those  results  which 
shall  most  nearly  approximate  the  absolute  justice  of  the  law. 
In  pursuance  of  this  doctrine,  it  has  always  been  deemed  com- 
petent for  the  court  to  see  that  Che  witnesses,  in  a  criminal 
cause,  are  examined  as  much  as  possible  separate  and  apart. 
This  is  done  by  ordering,  on  motion  of  either  party,  the  exclu- 
sion of  the  witnesses,  whether  called  on  the  one  side  or  on  the 
other,  from  the  court  room  during  the  examinations,  until  they 
shall  have  respectively  given  in  their  testimony.^  'this  sepa- 
ration of  the  witnesses  is  not  a  thing  of  absolute  right,  to  be 
demanded,  for  instance,  by  the  prisoner ;  ^  yet  it  is  a  matter 
pretty  much  of  course  to  grant  the  motion  for  the  separation, 
whenever  and  by  whichever  party  made.* 

§  1087.  Form  of  the  Order.  —  The  order  for  the  removal  of 
witnesses  from  the  court,  being  a  matter  within  the  discretion 
of  the  presiding  judge,  may  be  put  into  such  form  as  to  meet 
the  particular  demands  of  justice  and  convenience  in  the  indi- 
vidual case.  If,  for  example,  the  assistance  of  some  of  the 
witnesses  is  required  in  conducting  the  prosecution  or  defence, 
these  may  be  permitted  to  remain  while  the  rest  are  excluded.^ 
So  the  witnesses  who  are  summoned  merely  as  experts  may  be 
permitted  to  remain  in  the  court  room  while  the  rest  are  sent 
away.^    And  the  order  may  forbid  the  witnesses  who  have  been 

1  "Bex   V.  Hargrave,  5   Car.   &   P.  State  v.  Fitzsimmons,  80  Misso.  286; 

170.  Thomas  v.  The  State,  27  Qa.  287 ;  Peo- 

^  And  Bee,  on  this  subject,  Roscoe  pie  v.  Garnett,  29  Cal.  622. 

Crim.  Ev.  168  et  seq. ;  1  Greenl.  Ev.  «  Reg.  v.  Murphy,  8  Car.  &  P.  297 ; 

§  879  et  seq. ;  1  Chit.  Crim.  Law,  608 ;  Johnson  v.  The  State,  14  6a  66;  The 

2  Hawk.  P.  C.  c.  46,  §  89  et  seq.  State  v.  Zellers,  2  Halst.  220. 

«  Johnson's  Case,  Foster,  46,  47 ;  1  •  Thomas  v.  The  State,  27  Ga.  287. 

Chit.  Crim.  Law,  618.  ^  Commonwealth  v.  Hersey,  2  Allen, 

*  Vaughan's  Case,  Holt,  689;   The  173, 176. 
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examined,  from  holding  conversation  with  the  other  witnesses 
previous  to  the  examination  of  the  latter.^  In  one  case,  ^^  the 
prisoner  moved  that  the  officer  having  charge  of  the  witnesses 
so  excluded,  should  be  directed  to  prohibit  them  from  reading 
the  newspaper  accounts  of  the  evidence  in  the  case ;  but  this 
the  court  declined  to  do."  ^ 

§  1088.  Conseqaences  of  Dlsobedienoe.  —  If  a  witness  fails  to 

obey  the  order  of  exclusion ;  or,  having  yielded  obedience  at 
first,  returns  contrary  to  the  order ;  it  is  within  the  discretion 
of  the  court  to  admit  the  testimony,  subject  to  the  animadver- 
sion of  counsel  concerning  the  witness's  conduct;  or  to  exclude 
it  altogether.  A  learned  English  judge  once  observed  :  '^  I  will 
always,  in  a  criminal  case,  reject  a  witness  remaining  in  court 
after  all  the  witnesses  on  both  sides  have  been  ordered  to  leave 
it"^  Still,  in  England,  it  rests  in  the  circumstances  of  the 
particular  case  whether  such  a  witness  shall  be  examined ; 
and,  where  there  was  an  order  excluding  all  the  witnesses,  ^^  on 
the  usual  notice  that  they  would  not  be  examined  if  they 
remained,"  but  one  of  the  witnesses,  having  retired,  was  called 
in  to  exhibit  a  plan  of  the  premises,  and  he  did  not  go  out 
again,  the  court  still  permitted  him  to  testify  on  behalf  of  the 
defendant.^  In  this  country  also,  it  is  within  the  discretion  of 
the  court  to  admit  the  witness  under,  the  like  circumstances.^ 
But  if,  for  instance,  the  witness  is  detailed  by  the  prisoner  to 
hear  the  testimony  of  the  rest ;  ^  or  if,  in  any  other  way,  he 
violates  the  order  through  the  procurement  or  assent  of  the 
prisoner ;  it  is  in  the  highest  degree  just  to  deprive  the  prisoner 
of  his  testimony.  On  the  other  hand,  if  the  misconduct  is  that 
only  of  the  witness,  and  neither  the  prisoner  nor  his  counsel 
had  any  participation  directly  or  indirectly  in  it,  we  may  not 
easily  see  on  what  principle  either  of  law  or  of  abstract  justice 
the  judge  could  set  such  a  witness  wholly  aside,  any  more  than 
any  other  witness  who  had  behaved  unworthily,  or  had  sub- 

^  Pleasant  v.  The  SUte,  16  Ark.  624.  «  Laughlin  v.  The  State,  18  Ohio,  99 ; 

3  Commonwealth  v,  Henejr,  supra,  The  State  v.  Fitzsimmons,  80  Misso. 

p.  176.  286;  Pleasant  v.  The  State,  16  Ark. 

s  Park,  J.  in  Rex  v.  Wjlde,  6  Car.  624;  Montgomery  v.  The  Stote,40  Ala. 

&  P.  880.  684. 

«  Rex  V.  Coney,  Moody  &  M.  829;  «  Jackson   v.   The   State,   14   Ind. 

B.  p.  Rex  V.  Brown,  4  Car.  k  P.  688,  827. 
note. 
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jected  himself  to  punishment  for  a  contempt  of  any  other  order 
of  the  court.^ 

§  1089.  ConolnaioiL —  But  it  is  necessary  to  close  the  discus- 
sions of  this  chapter  here.  The  remaining  matter,  which  might 
seem  to  belong  in  this  place,  is  so  much  better  disposed  of  in 
a  general  work  on  evidence,  that  our  regrets. shoxUd  not  linger 
around  what  would  otherwise  be  too  abrupt  a  termination  of 
this  branch  of  our  subject. 


CHAPTER  LXXIV. 

THE  TESTIMONY  OF  PERSONS   ABSENT  OB  DECEASED. 
§  1090.  Old  Common  Law  —  'WitnesBes  to  be  Present,  &a  —  It 

is  probably  the  true  construction  of  the  ancient  common  law, 
that,  on  the  trial  of  a  prisoner  accused  of  any  crime  whatever, 
the  witnesses  against  him  mnst  be  produced  in  open  court, 
meeting  him  face  to  face,  and  the*  opportunity  given  him  to 
cross-examine  them  there.^  If,  therefore,  a  witness  could  not 
be  so  produced,  his  testimony  could  not  be  had,  unless  it  was 
admitted  in  some  other  form  by  consent. 

§  1091.  BzaminatiLons  before  JuBtice  of  Peace  or  Coroner  — 
"Writing  — Statutes.  —  In  this  condition  of  the  law,  Stat.  1  &  2 
Phil.  &  M.  c.  13,  A.  D.  1664,  entitled  "An  Act  touching  Bail- 
ment of  Persons  "  was  passed.  It  provided,  in  §  4,  that  justices 
of  the  peace,  "  when  any  such  prisoner  is  brought  before  them 
tor  any  manslaughter  or  felony,  before  any  bailment  or  main- 
prise, shall  take  the  examination  of  the  said  prisoner,  and 
information  of  them  that  bring  him,  of  the  fact  and  circum- 

1  Indeed,  the  doctrine  is,  in  sub-  monwealth  v.  Ricketson,  5  Met.  412, 
stance,  so  held  in  California.  People  427.  Shaw,  C.  J.  observing :  "  Before 
V.  Boscovitch,  20  Cal.  436.  the  passing  of  the  Revised  Statutes,  it 

2  2  Inst.  49 ;  2  Hawk.  F.  C.  c.  46,  was  a  well-established  rule  of  evidence 
§  23 ;  1  Chit  Crim.  Law,  686 ;  Rex  v.  in  criminal  cases,  that  all  testimony,  on 
Paine,  1  Salk.  281,  Comb.  368,  6  Mod.  both  sides,  must  be  viva  voce  at  the  trial, 
163, 1  Ld.  Raym.  729,  Holt,  294 ;  Peo-  unless  admitted  otherwise  by  express 
pie  v,  Restell,  8  HUl,  N.  Y.  289 ;  Com-  consent."  p.  427,  428. 
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stances  thereof ;  and  the  same j  or  as  much  thereof  as  shall  he 
material  thereof  to  prove  the  felony,  shall  put  in  writing, 
before  they  make  the  same  bailment ;  which  said  examination, 
together  with  the  said  bailment,  the  said  justices  shall  certify 
at  the  next  general  jail  delivery  to  be  holden  within  the  limits 
of  their  commission."  And  in  §  5  it  provided, "  that  every 
coroner,  upon  any  inquisition  before  him  found,  whereby  any 
person  or  persons  shall  be  indicted  for  murder  or  manslaughter, 
or  as  accessory  or  accessories  to  the  same  before  the  murder  or 
manslaughter  committed,  shall  put  in  writing  the  effect  of  the 
evidence  given  to  the  jury  before  him,  being  material ;  and,  &c., 
shall  certify,"  &c.  In  the  next  following  year,  Stat.  2  &  8  Phil. 
&  M.  c.  10,  extended  these  provisions  also  ''  to  such  persons  as 
shall  be  brought  before  any  ju^ice  of  peace  for  manslaugh- 
ter or  felony,  and  by  such  justice  shall  be  committed  to  ward 
for  the  suspicion  of  such  manslaughter  or  felony,^  and  not 
bailed." 

§  1092.  How  in  United  States  —  Present  TSnglltih   Statutes  — 
Depositions  at  the  Trial —  (Before  the  Qrand  Jnry,  in  the  Note). 

—  These  statutes,  it  is  seen,  are  early  enough  in  date  to  be 
common  law  with  us ;  and  they  are  regarded  as  such  in  Penn- 
sylvania,^ in  Maryland,^  and  probably  in  the  other  States 
generally.  In  England  they  appear  to  have  remained  unchanged 
until  1826,  when,  by  Stat.  7  Geo.  4,  c.  64,  §  2-5,  their  provi- 
sions were  slightly  but  not  essentially  modified,  and  they -were 
extended  to  include  persons  charged  with  ^'  misdemeanor,  or 
suspicion  thereof,"  in  addition  to  felony.  At  present,  the  mat- 
ter in  England  is  governed  by  Stat.  11  &  12  Yict.  c.  42,  which 
relates  to  all  indictable  offences,  and  provides,  in  §  17,  that, 
"  if,  upon  the  trial,  Ac,  it  shall  be  proved  by  the  oath  or 
affirmation  of  any  credible  witness,  that  any  person  whose 
deposition  shall  have  been  taken  as  aforesaid  is  dead,  or  is  so  ill 
as  not  to  be  able  to  travel,^  and  if  also  it  be  proved  that  such 
deposition  was  taken  in  the  presence  of  the  person  so  accused, 
and  that  he  or  his  counsel  or  attorney  had  a  full  opportunity  of 
cross-examining  the  witness,  then,  if  such  deposition  purport 
to  be  signed  by  the  justice  by  or  before  whom  the  same  pur- 

1  Report  of  the  Judges,  8  Binn.  696,       >  Kilty  Rep.  Stats.  284. 
620.  s  See  Reg.  v.  Riley,  8  Car.  &  K.  116. 
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ports  to  have  been  taken,  it  shall  be  lawful  to  read  such 
deposition  as  evidence  in  such  prosecution,  without  further 
proof  thereof,  unless  it  shall  be  proved  that  such  deposition 
was  not  in  fact  signed  by  the  justice  purporting  to  sign  the 
same."  ^ 

§1093.  DepoBltlQii8  at  the  THal,  continiied.  —  Archbold  ob- 
serves :  ^  *^  Although  the  former  statutes  relating  to  the  exam- 
ination of  witnesses  against  a  prisoner  before  justices  and 
coroners  (1  &  2  Phil.  A  M.  c.  13 ;  2  4  3  Phil.  4&  M.  c.  10 ;  7  Geo. 
4,  c.  64,  §  2-5)  did  not  contain  any  express  enactment  like 

1  1.  In  Archb.  PL  &  Er.  18th  Lond.  person  wounded,  who  had  in  the  mean 

ed.  218,  we  have  the  following :  "  This  time  died  of  the  wound.    Reg.  v.  Beet- 

proTision  authorizes  the  reading  of  the  ton.  Dears.  406.  See  Rex  v.  Radboume, 

deposition  before  the  grand  jury  for  1  Leach,  4th  ed.  467." 

the  purpose  of  finding  the  bill,  as  well  2.  This  statute  seems  not  to  hare 

as  before  the  pettj  jury  at  the  trial,  abrogated  the  prior  law,  but  to  liaye 

Reg.  V.  Clements,  2  Den.  C.  C.  261.  left  it  as  it  stood  before,  augmented  by 

The  deposition  is  reoei^able  only  where  the  new  provisions.    Thus,  where  two 

the  indictment  is  substantially  for  the  persons  were  indicted,  and  it  appeared 

same  offence  as  that  with  which  the  de-  that  a  witness  had  been  kept  out  of 

fendant  was  charged  before  the  justice,  the  way  by  the  procurement  of  one 

Reg.  V.  Ledbetter,  8  Car.  &  K.  106.  of  the  defendants,  in  which  procure- 

[So,  in  California,  it  was  held,  the  dep-  ment  the  other  defendant  had  not  con- 

ositions   of  witnesses,  taken  before  a  curred,  the  deposition  taken  before  the 

magistrate  upon  a  criminal  charge  (in  magistrate  in  pursuance  of  this  statute 

this  instance  it  was  murder)  may  be  was  held  to  be  admissible  as  against 

used  before  a  grand  jury.    Said  Wells,  the  former  defendant,  but  not  against 

J.:  "The  grand  jury  is  a  secret,  as  the   latter.    And    Coleridge,  J.  said: 

well  as  a  legal,  tribunal.    But  the  ac-  "  Before  the  enactment  of   11  &  12 

cused  never  appears  before   it.     His  Vict.  c.  42,  I  always  understood  the 

right  to  confront  his  accuser  is  pre-  law  was,  that,  if  a  witness  were  absent, 

served  upon  liis  trial,  where  he  has  either  by  reason  of  the  death  of  the 

every  opportunity  to  examine  the  de-  witness,  or  by  the  procurement  of  the 

meaner  of  the  witnesses,  and  to  subject  prisoner,  the  deposition  was  receivable 

them  to  cross-examination ;  it  matters  in  evidence  against  him.  But  I  believe 

not,  therefore,  whether  the  grand  jury  these  were  the  only  two  cases  where 

find  their    bill    upon    depositions,  or  the  absence  of  the  witness  let  in  his 

upon  the  oral  testimony  of  witnesses ;  depositions.  Absences  from  every  other 

it  does  not  affect  the  rights  of  the  pris-  cause  were  within  the  same  category, 

oner  in  any  way ;  and  I  am  of  opinion,  and  did  not  render  them  admissible, 

upon  examination  of  the  statutes,  that  The  17th  section  of  the  recent  statute 

it  was  the  intention  of  the  law  makers  took  another  case — where  a  witness 

to  admit  the  depositions  of  witnesses  was  proved  to  be  so  ill  as  to  be  unable 

taken  before  a  magistrate  upon  a  crim-  to  travel — out  of  one  category  and 

inal  charge,  to  be  used  before  a  g^nd  put  it  into  another."    Reg.  v.  Scaife, 

jury."    People  v.  Stuart,  4  Cal.  218,  2  Den.  C.  C.  281,  286,  17  Q.  B.  208. 

226.]    But  where  the  deposition  was  Compare  this  paragraph  with  the  next 

taken  on  a  charge  of  felonious  wound-  section  in  the  text, 

ing,  it  was  held  receivable  on  the  trial  <  Archb.  PI.  &  £v.  18th  Lond.  ed. 

of  the  defendant  for  the  murder  of  the  218,  214. 
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the  above,  it  was  yet  determined  in  many  cases,  and  recognized 
as  a  rule  of  law,  that,  in  all  cases  of  examinations  of  witnesses 
in  cases  of  felony  under  these  statutes,  where  they  were  taken 
in  the  presence  of  the  accused,  and  he  had  the  opportunity  of 
cross-examining  them,  the  deposition  of  any  such  witness  might 
be  read  in  evidence  against  the  accused  on  his  trial,  in  cade  the 
person  who  made  the  deposition  were  dead ;  ^  or  insane  (though 
the  insanity  were  of  a  temporary  nature)  ;  ^  or  if  it  appeared 
satisfactorily  to  the  court  that  he  was  kept  out  of  tlie  way  by 
means  of  the  procurement  of  the  defendant;^  or  if  he  were 
bedridden,  or  so  ill  as  to  be  unable  to  travel.^  But  they  cannot 
be  thus  read,  if  it  merely  appear  that  the  witness  is  absent,  and 
that  the  prosecutor  has  in  vain  used  his  best  endeavors  to  find 
him.^  Nor  can  depositions  be  read  upoi/  an  indictment  for 
high  treason.^  Depositions  before  magistrates,  to  be  thus  given 
in  evidence,  must  be  taken  conformably  with  the  statute,*^  and 
in  the  presence  of  the  prisoner,  so  that  he  may  have  an  oppor- 
tunity of  cross-examining  the  witness ;  ^  and  nothing  should 
be  returned  as  a  deposition,  unless  the  prisoner  have  an  oppor- 
tunity of  knowing  what  was  said,  and  of  cross-examining  the 
party  making  it.^  But  where  the  depositions  were  not  wholly 
taken  in  the  presence  of  the  prisoner,  but  the  witness  after- 
wards, in  his  presence,  was  resworn,  and  the  depositions 
repeated  and  signed,  the  judges  held  that  they  were,  under 
these  circumstances,  admissible  evidence ;  for  the  prisoner  had 
then  an  opportunity  of  cross-examining  the  witness.^® 

§  1094.  Distinction,  whether  taken  before  Jnstioe  or  Coroner. — 
^^  In  this  respect  there  is  a  difference  between  depositions  taken 
before  a  magistrate  and  before  a  coroner ;  for  the  latter  are 
said  to  be  evidence,  even  though  the  party  accused  be  not  pres- 

1  1  Hale  P.  C.   805 ;   Bull.  N.  P.  ^  Rex  v.  Smith,  2  Stark.  208,  211, 

242.  note. 

3  Beg.  V,  Marshall,  Car.  &  M.  147;  ^  Hex  v.  Paine,  1  Salk.  281;  Rex  v. 

Rex  V,  Eriswell,  8  T.  R.  707,  720.  Woodcock,  1  Leach,  4th  ed.  500;  Pyke 

•  Rex  V.  Harrison,  4  Harg.  St.  Tr.  v.  Crouch,  1  Ld.  Raym.  780;  Rex  v. 
487,  492 ;  Rex  v.  Morley,  J.  Kel.  55.  Dingier,  2  Leach,  4th  ed.  561 ;  1  Stra. 

•  2  Phil.  Ev.  97 ;  1  Hale  P.  C.  806;  162;  BuU.  N.  P.  248;  Rex  v.  Forbes, 
2  Hale  P.   C.   52;   Reg.  v.  Wilshaw,  Holt,  N.  P.  599. 

Car.  &  M.  145.  *  Reg.  v.  Arnold,  8  Car.  &  P.  621 ; 

ft  J.  Kel.  55.  Reg.  v.  Johnson,  2  Car.  &  K.  894. 

•  Foster,  887.  lo  Rex  v.  Smith,  Russ.  &  Rj.  889,  2 

Stark.  208,  Holt  N.  P.  614. 
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ent.^  The  reason  given  for  this  exception  is,  that  the  coroner 
is  an  electiye  officer,  appointed  on  behalf  of  the  public  to  make 
inquiry  of  matters  within  liis  jurisdiction,  who  therefore  is  pre- 
sumed to  take  the  depositions  fairly  and  impartially.'  There 
is,  however,  no  reported  case  in  which  this  point  has  been 
directly  determined ;  but,  although  the  propriety  of  this  dis- 
tinction has  been  questioned,^  the  practice  has  nevertheless 
been  to  admit  such  depositions  without  inquiry  whether  the 
party  accused  was  or  was  not  present;  and,  in  one  case,^ 
Hotham,  B.  received  depositions  taken  before  a  coroner,* 
although  it  appeared  and  was  objected  that  the  defendant  was 
not  present.^  They  must,  however,  in  order  to  be  admissible, 
appear  to  have  been  taken  before  the  coroner  qua  coroner ;  ® 
and  must  be  signed^  by  him  J 

§  1095.  Form  of  the  DepositioiiB.  —  ^^  The  depositions  must 
appear  to  have  been  upon  oath  also ;  ^  but  it  is  not  necessary 
that  they  should  be  signed  by  the  witness.^  Where  several 
depositions  were  taken  on  one  sheet  of  paper,  and  at  the  foot  of 
the  whole  was  written  ^  sworn  before  me,'  with  the  signature 
of  the  magistrate,  the  depositions  previous  to  the  last  were 
held  to  be  receivable  in  evidence.^^  But  depositions  taken  in 
cross-examination,  at  a  subsequent  time  to  those  in  chief,  and 
not  signed  by  the  magistrate,  were  held  to  be  so  irregular  as  to 
prevent  the  whole  depositions  from  being  read  against  the  pris- 
oner ;  although  both  were  sworn  by  the  magistrate  to  have  been 
accurately  taken."  ^^ 

§  1096.  On  what  Principle  the  DepositlonB  admissible — How 

in  United  States. — Such  being  the  English  law,  and  the  two 
statutes  of  Philip  &  Mary  being  common  law  with  us,  the  prac- 
titioner, by  consulting  the  statute  book  of  his  own  State,  may 
readily  determine  how  the  matter  stands  there.  The  principle 
on  which  these  depositions  are,  under  statutes  like  those  which 
prevailed  in  England  down  to  a  recent  period,  admissible,  is, 

1  BuU.  N.  P.  242 ;  2  PbU.  Ey.  91 ;       ?  Rex  v.  England,  2  Leach,  4th  ed. 
per  Buller,  J.  in  Bex  v.  Eriswell,  8  T.    767,  770. 

B.  707,  718.  «  1  Hale  P.  C.  686 ;  Bull.  N.  P.  242. 

3  BuU.  N.  P.  242.  »  Bex  v.  Flemming,  2  Leach,  4th  ed. 

s  See  2  Stark.  £v.  884.  854. 

1  Rex  V,  Purefoy,  Pcake  Ev.  64.  ^o  Reg.  v.  Osborne,  8  Car.  &  P.  118. 

5  See  Jenris  Cor.  217,  218.  ^^  Re^.  v.  France,  2  Moody  &  R. 

«  1  Ch.  Cas.  806.  207. 
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that,  being  regularly  taken  under  provisions  of  law,  the  com- 
mon law  accepts  them,  when  it  is  impossible  the  personal 
presence  of  the  witness  can  be  had.^ 

§  1097.  The  Principle,  oontinued.  —  ^'  It  seems/'  it  is  said  in 
a  note  in  Starkie's  Reports,  "  that,  at  common  law,  a  deposition 
judicially  taken  in  one  proceeding  may  be  used  in  another  pro- 
ceeding between  the  same  parties ;  the  party,  against  whom  the 
evidence  is  offered,  having  had  an  opportunity  to  cross-examine 
in  the  former  prQceeding."  ^  It  is,  however,  plain  in  matter 
of  juridical  reason,  that  this  right  to  introduce  the  deposition 
grows  out  of  the  great  doctrine  of  necessity,  already  consid- 
ered in  another  of  its  aspects  in  a  previous  chapter  of  this 
volume.^  And  in  practice  it  was  never  known  that  the  sort  of 
deposition  thus  mentioned  was  received  when  the  living  pres- 
ence of  the  witness  could  be  had. 

§  1098.  Further  of  the  Doctrine  and  its  Umits — Within  or 
without  the  Jurisdiction  —  Witness  Deceased  or  Living  —  Testi- 
mony on  Former  Trial.  —  This  principle  applies,  not  only  to 
these  formal  depositions,  but  likewise  to  the  evidence  of  what 

1  In  a  note  to  Rex  v.  Smith,  2  Stark,  tioned  by  the  legislature,  became,  it 

206,  211,  the  matter  it  stated  as  fol-  seems,  admissible  in  evidence,  upon 

lows :  "  The  two  statutes  of  Phil.  &  M.  the  rules  and  principles  of  eyidence 

seem  to  have  been  passed  without  any  already  established.    The  effect  of  the 

direct  intention,  on  the  part  of  the  leg-  statutes  in  point  of  evidence  seems  to 

blature,  to  use  the  examination  and  consist  in  removing  an  objection  which 

depositions  as  evidence  upon  the  trials  would  before  have  occasioned  the  re- 

of  felons.    The  ^t  of  these  statutes,  jection  of  such  evidence,  namely,  that 

namely,  the  1  &  2  Phil.  &  M.  c.  18,  was  the  proceeding  was  extrajudicial;  and, 

made  for  the  express  purpose  of  laying  therefore,  where   the  depositions  are 

a  restraint  upon  justices  of  the  peace  in  not  regularly  taken  within  these  stat- 

exercising  their  power  in  admitting  fel-  utes,  they  cannot    be   read,  because 

ons  to  bail,  and  is  limited  to  those  cases  there  the  same  objection  prevails  which 

where  the  party  charged  is  admitted  to  existed  as  to  all  such  depositions  be- 

bail ;  and  the  second  of  these  statutes,  fore  these  statutes,  namely,  that  they 

namely,  the  2  &  3  Phil.  &  M.  c.  10,  ex-  are    unwarranted    and    extngudicial. 

tends  similar  provisions  to  cases  where  Consequently  examinations  and  depo- 

the  prisoner  is  committed,  in  order,  it  sitions  taken  in  a  case  of  misdemeanor 

seems,  to  ascertain  whether  the  wit-  [referring  to  Rex  v,  Paine,  1  Salk.  281, 

nesses  are  consistent  in  the  testimony ;  5  Mod.  168],  cannot  be  read  in  evi- 

and  neither  of  tliese  statutes  manifests  dence ;  because  the  statutes  [see  ante, 

any  direct  intention  of  the  legislature  §  1091, 1092]  apply  to  cases  of  felony 

to  make   these    documents  evidence,  only." 

See  the  observations  of  Grose,  J.  in  *'  2  Stark.  211,  the  note  copied  from 

Rex  V.  Lambe,  2  Leach,  4th  ed.  552.  in  the  notes  to  the  last  section. 

But  the  taking  of    such  depositions  '  Ante,  §  498  et  seq. 
having,  in  cases  of  felony,  been  sano- 
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a  witness  testified  to  orally  at  a  previous  trial.    It,  moreover, 
prevails,  not  only  in  civil  causes,  but  in  criminal ;  ^  and,  in  gen- 
eral, in  the  United  States  as  well  as  in  England.-    There  are 
with  us,  perhaps,  some  judicial  localities  in  which  this  doctrine 
is  not  received ;  for  example,  Virginia,^  though  the  author 
would  not  be  quite  positive  even  about  this  State.    But  the 
admission  of  the  evidence  is  limited,  or  nearly  so,  to  the  case 
in  which  the  witness  is  deceased ;  and,  in  this  case,  it  is  the 
general  American  doctrine  to  receive  equally  the  deposition 
taken  as  before  mentioned,  and  evidence  of  the  former  oral 
testimony.^    If  the  witness  is  absent  by  the  procurement  of  the 
defendant,  it  is  perhaps  the  American  doctrine,  the  same  as  it 
is  the  English,^  that  the  deposition  or  evidence  of  his  former 
testimony  may  be  received  against  him.^  But  where  the  witness 
is,  without  this  element,  merely  in  another  State  or  otherwise 
beyond  the  power  of  the  court,  this  is  not  sufficient.^    Where 
evidence  is  admissible  of  what  a  deceased  witness  testified  to 
at  a  former  trial,  it  need  not  be  given  in  exact  words  ;  the  sub- 
stance of  such  testimony,  covering  the  whole  of  both  the  direct 
and  cross  examination,  being  all  that  is  required.^ 

§  1099.  Right  to  CrosB-examine  —  Taken  pursuant  to  Law  — 

1  Rex  V.  Buckworth,  2  Keb.  408,  T.    country ;  much  less  can  it  be  admitted 
Rajm.  170.  in  a  criminal  case."  p.  708.     And  see 

2  Greenl.  £t.  §  168  et  seq.  People  v.  Diaz,  6*CaL  248. 

'  Finn  v.  Commonwealth,  6  Rand.  *  United  States  v.  Wood,  8  Wash. 

701 ;    Mendum   v.  Commonwealth,  6  C.  C.  440 ;  Commonwealtli  v.  Richards, 

Rand.  704;  Brogj  v.  Commonwealth,  18  Pick.  484 ;  United  States  v.  Macomb, 

lOGrat.  722.    In  the  first  cited  of  these  6  McLean,  286;  Summons  r.  The  State, 

three  cases,  Brockenbrough,  J.  said:  6  Ohio  State,  826;   Kendrick  v.  Tbe 

"  In  a  civil  action,  if  a  witness  who  has  State,  10  Humph.  479  (see  The  State 

been  examined  in  a  former  trial  between  v.  Atkins,  1  Tenn.  229) ;  The  State  v. 

the  same  parties,  and  on  the  same  issue,  McO'Blenis,  24  Misso.  402 ;  The  State 

is  since  dead,  what  he  swore  to  on  the  v.  Baker,  24  Misso.  487 ;  The  State  v. 

former  trial  may  be  given  in  evidence ;  Houser,  26  Misso.  481. 

for  the  evidence  was  given  on  oath,  and  ^  Ante,  §  1098. 

the  party  had  an  opportunity  of  cross-  ^  The  State  t;.  Houser,  supra.    But 

examining  him.     Peake,  60 ;  Phillips,  see  Bergen  v.  People,  17  111.  426. 

199.    But  we  cannot  find  that  the  rule  ^  Dupree  v.  The  State,  83  Ala.  880 

has  ever  been  allowed  in  a  criminal  People  v.  Newman,  6  Hill,  N.  Y.  295 

case ;  indeed,  it  is  said  to  be  expressly  Brogy  v.  Commonwealth,  10  Grat.  722 

otherwise.     Peake,  60,  quoting  Fen-  Bergen  v.  People,  supra, 

wicke's  Case,  4  St.  Tr.  266.    Nor  can  8  Kendrick  v.  The  State,  10  Humph, 

we  find  that  the  rule  in  dvil  cases  ex-  479 ;   Summons  v.  The  State,  6  bhio 

tends  to  the  admission  of  the  evidence  State,  826 ;  Young  v.  Dearborn,  2  Fost. 

formerly  given  by  a  witness  who  has  N.  H,  872. 
removed  beyond  the  jurisdiction  of  the 
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ConBtitational.  —  The  evidence  under  consideration  is  admissi- 
bly, as  already  stated,  when,  at  the  former  trial,  or  at  the  tak- 
ing of  the  deposition,  the  prisoner  had  the  opportunity,  by 
himself  or  counsel,  to  cross-examine  the  witness ;  ^  but  the 
courts  reject  the  evidence  when  he  had  not.^  Consequently 
the  reception  of  such  testimony  is  not  a  violation  of  the  con- 
stitutional provision,  securing  to  the  indicted  person  the  right 
*'  to  meet  the  witnesses  against  him  face  to  face."  As  observed, 
in  a  case  of  this  sort,  '^  the  defendant  did  meet  the  witness  who 
has  deceased,  face  to  face,  and  might  have  cross-examined  him 
before  the  magistrate  touching  this  accusation."  ^  It  is  neces- 
sary, of  course,  that  the  proceeding  in  which  the  former  testi- 
mony was  given  should  be  one  authorized  by  law ;  and,  if  a 
committing  magistrate,  on  the  preliminary  examination  of  an 
accused  person,  is  not  by  statute  directed  to  take  down  and 
transmit  the  testimony  in  writing,  his  certificate  is  plainly,  as 
matter  of  principle,  not  such  an  authentication  of  the  depo- 
sitions as  renders  them  admissible.  At  the  same  time,  in 
reason,  evidence  might  well  be  admitted  of  what  was  testified 
to  on  this  occasion.^ 


1  The  State  v.  Harman,  27  Misso.  '  Commonwealth    v.    Richards,   18 

120 ;  Barron  v.  People,  1  Comst.  886 ;  Pick.  484 ;    Summons  v.  The  State,  5 

Bebee  v.  People,  6  Hill,  N.  Y.  82.  Ohio  Siate,  825. 

>  The  State  t^.  Hill,  2  Hill,  S.  C.  607 ;  *  And  see  People  v.  Garrett,  6  Cal. 

The  State  v.  Campbell,  1  Rich.  121.  208;  ante,  §  528. 


698 


§  1102  FBOCEBDIKGS  AFTEB  TRIAL.  [BOOK 


BOOK    X. 

THE    PROCEEDINGS    SUBSEQUENT   TO   THE 

TRIAL. 


CHAPTER  LXXV. 

NSW  TRIALS. 

§  1100.  introdnctton. — The  doctrine  of  new  trials  pervades 
alike  the  civil  and  criminal  departments  of  our  law;  and 
forms,  of  itself,  a  very  considerable  title.  It  will  not  be  wise 
for  us,  in  this  work  devoted  merely  to  the  criminal  department, 
to  enter  upon  the  subject  at  large.  A  few  points  require  con- 
sideration here. 

§  1101.  New  THal  to  the  State.  —  Some  views  relating  to  this 
subject  appear  in  the  work  on  the  Criminal  Law.^  And  it  was 
there  seen,  that,  when  there  has  been  a  verdict  rendered  ac- 
quitting the  prisoner,  the  State  cannot  have  a  new  trial,  how- 
ever contrary  to  the  law  and  the  evidence  the  verdict  may 
have  been.^  This  is  the  general  doctrine ;  and,  if  there  are 
exceptions,  the  reader  will  find  them  stated  in  the  work  on  the 
Criminal  Law.  Applications,  therefore,  for.  a  new  trial  come, 
not  from  the  prosecutor,  but  from  the  defendant. 

§  1102.  Criniiiiai  oompared  with  CiviL  —  There  are,  perhaps, 
some  differences  of  doctrine,  with  respect  to  new  trials,  be- 
tween criminal  and  civil  cases ;  though,  as  a  general  proposi- 
tion, the  practice  is  the  same  in  both.'  To  trace  the  line  of 
the  distinction  through  its  full  length  would  require,  it  may  be, 
^n  extensive  examination  of  the  whole  doctrine  of  new  trials ; 
or,  it  may  be,  the  line  would  be  found  to  be  short,  and  as 

1  Crim.  Law,  I.  f  841,  846,  847,  861,  >  Grayson  v.  Commonwealth,  6  Grat. 
866-867.  712. 

3  The  State  v.  Baker,  19  Misso.  688. 

694 


CHAP.  LXXY.]  NEW  TRIALS.  §  1104 

uncertain  as  it  is  short.  The  decisions  relating  to  this  matter 
are  not  harmonious  ;  yet  attention  may  be  called  to  one  or  two 
points  here. 

§  1103.  Bnror  working  ii^iuitice  or  not. — :  According  to  de- 
cisions in  Kentucky,  the  rule  that  a  judgment  shall  not  be 
disturbed  which  is  right  on  all  the  testimony,  applies  only  in 
civil  cases,  not  in  criminal ;  therefore,  in  the  latter,  whenever 
the  court  rejects  evidence  which  has  a  direct  bearing  on  the 
question  of  guilt  or  innocence,  and  the  defendant  is  convicted, 
a  new  trial  should  be  granted  on  his  application.  ^'  But," 
observed  Simpson,  J.  ^^  it  is  contended  that  the  judgment  is 
right,  upon  all  the  testimony,  even  taking  that  which  was 
rejected  into  consideration,  and  therefore  it  should  not  be 
disturbed  by  this  court  This  ailment,  although  applicable 
to  a  civil  action,  where  the  court  decides  both  matters  of  law 
and  fact,  cannot  be  allowed  any  weight  in  a  criminal  case, 
where  the  matters  of  fact  are  to  be  passed  upon  by  the  jury 
exclusively,  in  the  case  of  a  verdict  of  acquittal,  and  where, 
even  in  the  case  of  a  judgment  of  conviction,  questions  of  law 
alone  are  decided  by  this  court.'\^  In  like  manner,  in  Tennes- 
see, if  incompetent  evidence  has  been  received  in  criminal 
cases,  a  new  trial  will  be  awarded  the  defendant  even  though 
it  appears  to  the  court,  that,  on  the  whole,  the  verdict  is  cor- 
rect. Said  Green,  J. :  ^^The  rule  insisted  on  by  the  Attorney- 
Greneral,  that,  although  incompetent  evidence  was  received, 
yet,  if  the  court  see  that  there  was  enough  independent  of 
such  evidence  to  convict  the  prisoner,  it  will  not  disturb  the 
verdict,  does  not  prevail  in  this  State.  It  has  been  uniformly 
held  here,  that,  if  incompetent  evidence  has  been  received  that 
might  have  influenced  the  jury,  a  new  trial  will  be  awarded  ; 
for  it  cannot  be  seen  how  far  such  evidence  did  influence  them, 
and  we  cannot  say  that  the  prisoner  has  been  convicted  by  a 
jury  of  his  peers,  on  evidence  competent  for  that  purpose."' 

§  1104.  Raahness  of  Jury.  —  Likewise,  in  Tennessee,  the  rule 
which  prevails  in  civil  causes,  that  the  ^'  court  will  not  grant 
a  new  trial  upon  the  facts,  unless  the  jury  shall  appear  to  have 

1  Cornelitifl  o.  Ck>mmonwe«lth,  16  B.    S8.    And  see  People  v.  WillUms,  18 
Konr.  689,  647.  CaL  187. 

1  Peek  V.  The  State,  2  Humph.  78, 

686 


§  1106     .  PROCEEDINGS  AFTER  TRIAL.  [BOOK  X. 

been  guilty  of  great  rashness,  does  not  apply  to  criminal 
cases."  But  whenever,  in  a  criminal  case,  the  verdict  appears 
not  to  have  been  warranted  by  the  evidence,  a  new  trial  will  be 
granted.^ 

§  1105.  Evidence  preponderate.  —  In  another  Tennessee  case, 
Turley,  J.  observed :  "  We  have  repeatedly  had  occasion  to 
assert,  that,  in  criminal  cases,  we  will  weigh  the  evidence ;  and, 
if  it  preponderates  against  the  verdict,  grant  a  new  trial.  And 
we  do  this  out  of  the  great  regard  in  which  the  law  holds  life 
and  liberty ;  declaring,  as  it  does,  that,  in  every  instance  where 
either  the  one  or  the  other  is  sought  to  be  assailed  by  a'brimi- 
nal  prosecution,  the  guilt  of  the  person  charged  shall  be 
established  beyond  a  reasonable  doubt.  In  administering  the 
law  with  this  benign  provision  in  favor  of  criminals,  it  would 
be  mockery  in  a  court  of  last  resort  to  hold,  that,  upon  an 
application  for  a  new  trial,  it  would  not  weigh  the  evidence, 
but  hold  the  verdict  of  the  jury  conclusive  of  the  criminal's 
guilt,  if  there  were  any  proof  by  which  it  could  be  sustained. 
This  would  be  to  place  no  higher  estimate  upon  life  and  liberty 
than  upon  property,  and  to  subject  them  to  the  same  rule  in 
relation  to  this  particular."  ^ 

§  1106.  General   American  Doctrine.  —  It  is  not  proposed  tO 

collate  the  American  authorities  here,  for  the  purpose  of  de- 
termining to  what  extent  these  enunciations  are  expressive  of 
an  American  doctrine.  The  books  contain  many  cases  wherein 
the  courts,  without  consideration  and  without  question,  have 
applied,  as  of  course,  the  rules  pertaining  to  new  trials  in  civil 
causes,  to  these  criminal  ones.  These  cases,  wherein  the  dis- 
tinction was  not  present  to  the  judicial  mindj^  should  have  but 
little  weight.  Let  it  be  observed,  that  the  protection  of  the 
courts  is,  according  to  the  general  principles  of  our  jurispru- 
dence, cast  especially  over  men  who  are  indicted  for  high 
crimes.  And  it  is  not  easy  to  see,  bow,  consistently  with  this 
doctrine,  a  judge,  having  it  legally  in  his  power  to  set  aside  a 
verdict,  can  sentence  a  defendant  to  imprisonment  or  to  death, 

1  Dains  v.  The  State,  2  Humph.  439 ;  144 ;   b.  p.  Copekmd  v.  The  State,  7 

8.  p.  Bedford  v.  The  State,  6  Humph.  Humph.  479 ;   Cochran  v.  The  State, 

562.  7  Humph.  644. 

>  Leake  v.  The  State,  10  Humph.  >  Bishop  First  Book,  §  898. 
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when,  for  any  reason  which  presents  itself  judicially  to  his 
understanding,  his  judgment  refuses  to  concur  with  the  jury 
in  the  conclusion  of  guilt. 


CHAPTER  LXXVI. 

THE  ARREST  OF  JUDGMENT. 

§  1107.  General  View. —  The  motion  in  aiTest  of  judgment  is, 
like  that  for  a  new  trial,  not  peculiar  to  the  criminal  law  ;  it 
pertains  to  the  civil  department^as  well.  It  is  where,  in  the  lan- 
guage of  Stephen,  ^'  there  is  some  error  appearing  on  the  face 
of  the  record,  which  vitiates  the  proceedings " ;  and  the  mo- 
tion is,  that,  by  reason  of  such  error,  ''the  judgment  for 
the  plaintiff  be  arrested  or  withheld."^  The  time  for  this 
motion,  therefore,  is  after  the  verdict  and  before  the  sen- 
tence. 

« 

§  1108.  Statatory  Changes  —  At    Common   Law,  when  —  For 

what  —  Indictment  —  Verdict,  &o.  —  In  consequence  of  recent 
legislation,  both  in  England  and  in  most  of  our  States,  the 
motion  in  arrest  of  judgment  has  become  less  available  to 
defendants,  in  criminal  cases,  than  it  was  formerly.  The  fol- 
lowing is  the.  material  part  of  what  Chitty,  who  wrote  while 
the  law  of  England  was  the  same  upon  this  subject  as  it  is 
now  in  our  States,  in  the  absence  of  statutory  changes,  says 
of  this  motion :  ^  ^'  In  the  King's  Bench,  at  any  time  between 
the  conviction  and  the  sentence,  or  immediately  at  the  assizes, 
the  defendant  may  move  the  court  in  arrest  .of  judgment.' 
The  causes  on  which  this  motion  may  be  grounded,  although 
numerous,  are  confined  to  objections  which  arise  upon  the  face 
of  the  record  itself,^  and  which  make  the  proceedings  appar- 

1  Stephen  PI.  4th  ed.  96.  *  The  State  v.  Heyward,  2  Nott  & 

<  1  Chit.  Crim.  Law,  661-664.  McC.  812;  Ck>mmonwealth  t;.  Edwards, 

»  6  T.  R.  445;  4  Harg.  St.  Tr.  779;  12  Cash.  187  ;   Peter  v.  The  State,  11 

11  Harg.  St.  Tr.  289;  Comb.  864;  2  Texas,  762.    Therefore,  where  the  in- 

Hawk.  P.  C.  c.  48,  §  1 ;  4  Bl.  Com.  875.  troduction  to  the  indictment   alleges 

See  Proceedings,  11  Harg.  St.  Tr.  289.  that  the  grand  jury  were  sworn,  it  is 

See  Tidd,  8th  ed.  949-961.  not  competent,  on  a  motion  in  arrest  of 
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ently  erroneous ;  and,  therefore,  no  defect  in  evidence,  or  im- 
proper conduct  on  the  trial,  can  be  urged  in  this  stage  of  the 
proceedings.^  Thus,  it  is  no  ground  of  arrest  of  judgment, 
that  the  sheriff,  by  whom  the  panel  was  returned,  is  the  pros- 
ecutor, however  strong  a  reason  it  would  have  been  of  chal- 
lenge.^ But  any  want  of  sufficient  certainty  in  the  indictment 
respecting  the  time,  place,  or  offence,  which  is  material  to  sup- 
port the  charge,  as  well  as  the  circumstance  of  no  offence 
being  charged,  will  cause  the  judgment  to  be  arrested."^ 
And  it  may  be  added  to  what  Ohitty  here  says,  that,  if  the 
verdict  does  not  conform  to  the  indictment,  judgment  ^iU  be 
arrested.^  So,  as  a  more  general  proposition,  whenever  the 
facts  appear  on  the  record,  the  question  of  the  defendant's 
right  to  be  discharged  from  further  prosecution  can  be  raised 
by  a  motion  in  arrest  of  judgment.^ 

§  1109.  Reaches  to  the  Entire  Record  —  lUustrationfl  —  Cap- 
tion—^  Issue —  Judge,  &o.  —  "Nor,"  continues  Chitty,  "is  the 
ground  of  arresting  the  judgment  confined  to  the  indictment 
alone ;  it  may  be  found  in  any  part  of  the  record  which  imports 
that  the  proceedings  were  inconsistent  or  repugnant,  and  would 
make  the  sentence  appear  irregular  to  future  ages.  Thus,  the 
omission,  in  the  caption  of  the  indictment,  of  the  words  ^  then 
and  there,'  in  the  statement  of  the  swearing  of  the  jury,  was 
formerly  held  fatal  ;  because,  without  them,  it  did  not  appear 
that  the  oath  was  taken  in  the  county  where  the  offence  is 
alleged  to  have  been  committed.  But  the  law  is  now  other- 
judgment,  to  disprore  tTiis  recital  by  the  examining  court  to  grant  a  continu- 
testimony  aliunde.  Terrell  t;.  The  State,  -  ance,  Morris  v.  Commonwealth,  9  Leigh, 
9  Ga.  68.  686 ;  of  omitting  the  examination  al- 

^  4  Bur.  2287 ;  1  Ld.  Raym.  281 ;  1  together,  Angel  r.  Commonwealth,  2 
SaUc.  77,  815;  1  Sid.  66;  Com.  Dig.  Va.  Cas.  281 ;.  of  a  Tarianoe  between 
Indictment,  N.  the  presentment  and  indictment.  Com- 

\Rex  V.  Sheppard,  1  Leach,  4th  ed.  monwealth  v.  Chalmers,  2  Ya.  Cas.  76 ; 
101.  So  it  is  not  an  objection  which  Wells  v.  Commonwealth,  2  Va.  Cas. 
canbetakeninarrestof  judgment,  that  888;  and  of  an  omission  to  read  the 
the  traverse  jury  were  not  summoned  indictment  to  the  jury,  Wright  v.  The 
within  the  time  specified  by  statute.  State,  18  Ga.  888. 
Hurley  V.  The  State,  6  Ohio,  899.  It  >  4  Bl.  Com.  875;  8  Bur.  1901;  1 
is  the  same,  also,  of  an  oljection  to  the  East,  146 ;  The  State  v.  Gore,  84  N. 
summoning  of  the  grand  jury,  Stone  v.    H.  610. 

People,  2  Scam.  826 ;  or  to  the  service       ^  The  State  t;.  Lobmdn,  8  Hill,  S.  C. 
of  the  warrant  on  which  the  defendant    67. 

was  arrested,  Commonwealth  v.  Greg-       '  Atkms    v.    The    State,    16   Axk. 
017,  7  Gray,  '498 ;   of  the  refusal  of    668. 
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wise.^  And  it  will  be  no  ground  for  arresting  the  judgment, 
after  special  verdict  removed  by  eertiorarij  that  the  judge  who 
tried  the  prisoner  is  not  stated  to  have  been  of  the  quorum, 
that  no  issue  appears  on  the  record,'  or  that  the  authority  of 
the  justices  of  jail  delivery  is  not  stated ;  for  there  is  no  occa- 
sion to  set  forth  the  commission  at  all  by  virtue  of  which  the 
trial  proceeded,  there  is  no  necessity  for  an  issue  on  a  capital 
indictment,  and  the  judges  can  be  assigned  by  no  one  but  his 
Majesty.^  Nor,  where  the  original  indictment  was  against 
three,  and  the  proceedings  are  removed  as  to  one  of  them 
only,  is  it  any  defect  that  no  notice  is  taken  of  the  other  de- 
fendants.^ It  seems,  however,  to  be  a  general  rule,  that,  as 
criminal  proceedings  are  not  aided  after  a  verdict  by  any  of 
the  statutes  of  jeofails  or  amendments,  any  objection  which 
would  have  been  fatal  on  demurrer,^  will  be  equally  so  on 

1  2  Stni.  901 ;  Com.  Dig.  Judgment,  dent  to  rastain  m  demnirer  or  ft  plea  in 
N.  And  see  The  State  v.  Nixon,  18  bar.  The  SUte  v.  James,  2  Bay,  215. 
Yt.  70;  The  State  v,  Thibeau,  SOVt  A  mistake  in  the  defendant's  name, 
100 ;  ante,  §  165,  note,  Vermont.  A  which  is  matter  pleadable  only  in  abate- 
motion  in  arrest  of  judgment  can  be  ment,  cannot  be  taken  advantage  of  by 
sustained  only  by  matter  apparent  on  motion  in  arrest  of  judgment.  The 
the  record,  and  cannot  be  supported  by  State  r.  Thompson,  Cheres,  81 ;  Scull 
matter  which  becomes  part  of  the  record  v.  Briddle,  2  Wash.  C.  C.  2CK>.  So,  as- 
after  the  motion  has  been  oTerruled.  suming  it  to  be  a  good  objection  to  an 
Howard  v.  The  State,  18  8m.  &  M.  indictment  that  the  description  of  other 
261.  The  notice,  served  on  a  defend-  persons  than  the  defendant  is  not  pre- 
ant  indicted  for  barratry,  forms  no  part  cise,  still  the  objection  must  be  taken 
of  the  record,  and  furnishes  no  ground  advantage  of  by  demurrer,  and  not  af- 
fbr  a  motion  in  arrest  of  judgment,  ter  verdict.  The  State  v.  Crank,  2 
The  State  v.  Chitty,  1  Bailey,  879.  In  Bailey,  66.  All  mere  formal  objections 
a  criminal  case,  a  motion  in  arrest  of  to  an  indictment  should  be  made  be- 
judgment  opens  the  entire  record  for  fore  pleading.  Quykowski  v.  People, 
examination,  and  reaches  any  defect  1  Scam.  476.  And  see  The  State  v. 
apparent  therein.  Gardner  v.  People,  Holmes,  28  Conn.  280 ;  People  v.  Wal- 
8  Scam.  88.  lace,  9  Cal.  80;  People  v.  Cox,  9  Cal. 
s  There  are  some  American  cases,  82.  The  verdict  in  criminal  cases  does 
however,  which  hold,  that  the  non-join-  not  cure  substantial  defects  in  indict- 
der  of  issue  on  the  record  is  a  sufficient  ments,but  it  will  cure  a  defect  no  more 
ground  for  the  airest  of  judgment  The  important  than  the  omission  to  connect 
State  V,  Monaquas,  T.  U.  P.  Charl.  16 ;  necessary  and  dependent  members  of 
The  State  v.  Roberts,  T.  U.  P.  Chart,  the  same  sentence  by  their  appropriate 
80;  The  State  v.  Fort,  1  Car.  Law  copuUtives.  And  Woodward,  J.  ob- 
Bepos.  510.  See  poet,  c.  li.  served :  "  A  &ult  which  would  have 
'  4  Bur.  20S4,  2085.  been  &tal  on  demurrer  cannot  be  cured 
*  4  Bur.  2066.  by  verdict,  and  may  be  taken  advantage 
s  The  State  v.  Barrett,  42  N.  H.  466.  of  by  motion  in  arrest  of  judgment,  or 
Such  matter  only  can  be  alleged,  in  by  writ  of  error ;  but  surely  this  con- 
arrest  of  judgment,  as  would  be  suffl-  junction  would  have  been  implied  at 
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arrest  of  judgment ;  and  it  is  therefore  usually  reserved  till 
this  time,  in  order  to  obtain  the  chance  of  an  acquittal. 

§  1110.  "When  move,  oontinned  —  By  Court  without  Motion  — 

Effect  of  aUowing  Motion.  —  "  The  defendant  may  move  at  any 
time  in  arrest  of  judgment,  before  the  sentence  is  actually  pro- 
nounced upon  him ;  ^  and,  even  when  the  defendant  waives 
the  motion,  yet,  if  the  court  upon  a  review  of  the  whole  case 
are  satisfied  that  he  has  not  been  found  guilty  of  any  ofifence 
in  law,  they  will  of  themselves  arrest  the  judgment.^  But  if 
the  sentence  is  once  pronounced,  though  before  the  actual 
entry  of  the  judgment,  the  court  are  not  bound  to  attend  at 
all  to  a  motion  of  this  nature,  even  though  a  formal  error 
should  be  discovered,  sufficient  to  reverse  the  proceedings,^ 
but  the  defendant  is  left  to  his  writ  of  error ;  though,  as  we 
have  seen,  the  court  may,  without  any  motion,  arrest  the  judg- 
ment,^ and  may  alter  their  sentence  any  time  during  the  same 
term.^  It  should  seem  that  the  court  may,  if  they  think  fit, 
arrest  the  judgment,  notwithstanding  it  has  been  given.  A 
motion  in  arrest  of  judgment,  however,  cannot  ever  be  enter- 
tained, after  judgment  against  the  defendant  on  demurrer.^ 
....  If  the  judgment  is  ultimately  arrested,  all  the  proceed- 
ings will  be  set  aside,  and  judgment  of  acquittal  will  be  given ; 
but  it  will  be  no  bar  to  a  subsequent  indictment,  which  the 
prosecutor  may  immediately  prefer."  ^  And  the  prisoner  is 
not  entitled  as'of  course  to  his  discharge  ;  for  he  may  be  held 
to  answer  to  any  new  indictment  which  may  be  brought  against 
him.® 
§1111.  Statutory  Changes.  —  To  compel  parties  under, in- 

against  a  general  demurrer,  and  there-  ^  6  T.  B.  445;  2  Bur.  801;  2  Stra. 

fore  it  may  be  after  verdict.    The  ver-  845. 

diet  in  criminal  cases  does  not  cure  sub-  >  1  East,  146 ;  11  Harg.  St.  Tr.  299. 

stantial  defecto  in  the  indictment,  nor  *  8  Bur.  1901-1908 ;  Com.  Dig.  In- 

obviate  the  neoessitj  for  those  formal  dictment,  N. 

and  technical  phrases  which,  sanctioned  ^  1  East,  146. 

by  immemorial  usage,  are  not  to  be  .  ^  6  East,  828 ;  1  M.  &  S.  442. 

omitted  in  the  description  of  the  of-  ^  2  Ld.  Baym.  1221. 

fence.    But  it  may  cure  a  defect  no  ?  8  P.  Wms.  489;  4  Co.  45;  Com. 

more  important  than  the  omission  to  Dig.  Indictment,  N;  4  Bl.  Com.  875; 

connect  necessary  and  dependent  mem-  The  State  v.  Thomas,  8  Bich.  295. 

bers  of  the  same  sentence  by  their  ap-  ^  The  State  t;.  Holley,  1  Brev.  85 ; 

propriate  copulatives."    Lutz  v.  Com-  ante,  §  715. 

monwealth,  5  Casey,  441,  444. 
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dictment  to  take  their  objections  more  promptly  than  the  com- 
mon-law xules  require,  statutes,  as  already  obseryed,^  have 
been  enacted  in  various  of  our  States,  the  eflfect  whereof  is  to 
modify  greatly  the  foregoing  doctrines.  Thus,  in  Massachu- 
setts :  ''  Any  objection  to  a  complaint,  indictment,  or  other 
criminal  process,  for  any  formal  defect  apparent  on  the  face 
thereof,  shall  be  taken  by  demurrer  or  motion  to  quash,  as- 
signing specifically  the  objection  relied  on,  before  a  judgment 
has  been  rendered  by  a  trial  justice  or  a  police  court,  or  a  jury 
has  been  sworn  in  the  Superior  or  Supreme  Judicial  Court. 
No  motion  in  arrest  of  judgment  shall  be  allowed  for  any 
cause  existing  before  verdict,  luiless  the  same  affects  the  juris- 
diction of  the  court."  ^  And  in  other  States  there  are  statutes 
approaching  more  or  less  closely  the  sweeping  terms  of  these 
provisions.^ 

1  Ante,  §  1108.  he  made  his  exception  to  it  in  the  time 
^  Mass.  Stat.  1864,  c.  260,  §  2, 8.  And  and  in  the  manner  pointed  out  by  stat- 
see  ante,  §  114.  .  ute.  The  presiding  judge  should  orer- 
'  Thus,  in  Louisiana,  "  every  objec-  rule  every  exception  not  made  in  this 
tion  to  any  indictment  for  any  formal  manner ;  and  it  is  only  in  cases  where 
defect,  apparent  on  the  face  thereof,  the  exception  is  illegally  overruled  that 
shall  be  taken  by  demurrer  or  motion  the  Act  requires  the  court  to  grant  a 
to  quash  such  indictment,  before  the  new  trial  to  the  applicant."  Wise  t^. 
jury  shall  be  sworn,  and  not  after-  The  State,  24  Ga.  81.  Therefore  the 
wards."  The  State  v.  Boudreaux,  14  objection  that  the  indictment  concludes 
La.  An.  88.  Yet  the  courts  hold,  that  erroneously,  if  valid,  cannot  be  taken 
this  does  not  apply  to  matters  of  sub-  in  arrest  of  judgment.  Camp  v.  The 
stance  essential  to  tiie  very  existence  State,  25  6a.  689.  In  Maryland,  the 
of  the  ofience ;  and,  for  an  objection  of  statute  provides,  "  that  no  indictment 
this  sort,  judgment  may  be  arrested,  or  presentment  for  felony  or  misde- 
The  State  v.  Nicholson,  14  La.  785.  meaner  shall  be  quashed,  nor  shall 
But  no  defect  of  form,  either  in  the  pro-  any  judgment  upon  any  indictment  for 
ceedings  or  in  the  indictment,  however  felony  or  misdemeanor,  or  upon  any 
apparent  on  the  face  of  the  papers,  will  presentment,  whetlier  after  verdict,  by 
be  a  good  ground  for  a  motion  in  arrest  confession,  or  otherwise,  be  stayed  or  re* 
of  judgment.  The  State  v.  MiUican,  15  versed  [for  certain  specific  causes  men- 
La.  An.  557.  In  a  Georgia  case,  Mc-  tioned],  nor  for  any  matter  or  cause 
Donald,  J.  stated  the  statutory  law  of  which  might  have  been  a  subject  of 
the  State,  as  follows :  '*  All  exceptions  demurrer  to  the  indictment."  Conse- 
which  go  merely  to  the  form  of  the  in-  quently,  since  the  defences  that  the  act 
dictment,  must  be  made  before  trial,  alleged  in  the  indictment  is  no  offence, 
Cobb.  883;  Penal  Code,  par.  296.  If  and  that  the  enactment  on  which  the  in- 
the  prisoner  on  being  arraigned  shall  dictment  is  framed  is  unconstitutional, 
demur  to  the  indictment,  the  demurrer  may  be  raised  by  demurrer,  they  can- 
must  be  made  in  writing.  lb.  par.  804.  not  be  taken  on  motion  in  arrest  of 
If  the  indictment  be  defective,  the  party  judgment,  or  in  any  other  like  way. 
is  not  entitled  to  a  new  trial,  on  that  Cowman  v.  The  State,  12  Md.  260.  See 
account,  under  the  Act  of  1854,  unless  also  Kellenbeck  ».  The  State,  10  Md. 
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§  1112.  Constitutionality.  —  The  question  of  the  harmony  of 
some  of  the  statutes  of  this  sort  with  provisions  to  be  found  in 
the  constitutions  of  many  or  most  of  our  States,  may  yet  be- 
come an  interesting  one.  There  is  no  doubt,  that,  as  a  general 
proposition,  it  is  competent  for  legislation  to  prescribe  the  time 

481.    So,  in  an  indictment  for  murder,  omission  of  defendant's  title,  the  words 

a  wrong  allegation  of  venue ;  a  failure  '  with  force  and  arms/  the  time  when 

to  designate  the  prisoner  as  a  free  ne-  the  offence  was  committed,  a  proper 

gro ;  a  transposition  of  the  names  of  the  renue,  &c.,  and  then  concludes  with  the 

prisoner  and  the  murdered  man,  where-  general  clause/'  The  State  v.  Pember- 

hy  the  crime  appears  to  be  charged  ton,  80  Misso.  876.  In  this  State  it  has 

upon  the  latter ;  and  an  incorrect  state-  been  held,  that  the  constitutionality  of 

ment  of  the  name  of  the  prisoner, — are  a  statute  creating  a  county  cannot  be 

all  matters  which  must  be  taken  advan-  examined  on  a  motion  in  arrest  of  judg- 

tage  of  by  the  demurrer  or  not  at  all.  ment  for  a  misdemeanor.  Said  Ryland, 

And  a  curious  working  of  this  statutory  J. :  "  There  is  nothing  on  the  record 

provision  is  seen  in  the  following  point:  to  raise  or  support  this  question,  and  it 

When,  therefore,  a  prisoner  in  such  a  strikes  us  as  a  novel  proceeding  fbr  any 

case  is  found  by  the  jury  "  not  guilty,  one  of  the  courts  of  this  State  to  under- 

by  reason  of  insufficiency  of  the  indict-  take  to  kill  off  any  one  of  the  counties 

ment,"  he  may  plead  autrefois  c^cquit  to  of  the  State  established  by  law,  by  a 

a  new  indictment  for  the  same  ofience ;  mere  motion  in  arrest  of  judgment  Ja 

and  such  new  indictment  will  be  barred  a  criminal  cale  for  a  misdemeanor." 

by  reason  of  what  was  done  under  the  The  State  v,  York,  22  Misso.  462.  And 

former  one.    That  the  plea  of  former  see  The  State  v,  Paul,  6  R.  I.  186; 

acquittal  must  in  this  case  prevail,  was  The  State   v.  Eeeran,  5  R.  I.  497. 

shown  by  Le  Grand,  C.  J.  thus :  "  It  is  Under  the  Kentucky  Criminal  Code, 

clear  that  each  and  every  of  the  objec-  the  only  ground  upon  which  a  judg- 

tions  urged  against  the  first  indictment  ment  can  be  arrested  is,  that  the  fiicta 

was  '  matter  or  cause  which  might  have  alleged  in  the  indictment  are  not  a 

been  a  subject  of  demurrer ' ;  and,  the  public  ofifence  within  the  jurisdictioQ 

prisoner  electing  not  to  demur,  but  to  of  the  court     WaUton  t^.  Conunon- 

go  to  trial  on  the  issue  of  not  guilty,  if  wealth,  16  B.  ^fonr.  15.    The  question 

the  jury  had  returned  a  verdict  of  gull-  of  jurisdiction,  not  taken  before  trial,  is 

ty  against  him,  the  judgment  on  such  not  open  on  motion  in  arrest.    Tipper 

finding  could  not  have  been  '  stayed  or  v.  Commonwealth,  1  Met.  Ey.  6.    In 

reversed.' "  The  State  v.  Reed,  12  Md.  Indiana,  the  motion  in  airest  of  judg- 

268, 278.  And  see  Wedge  v.  The  State,  ment  is  now  governed  solely  by  statute, 

12  Md.  282.    Some  other  points,  inter-  and  embraces  only  two  points :  1.  The 

esting  in  this  connection,  are  the  follow-  jurisdiction  of  the  court.    2.  Whether 

ing :  In  Missouri  the  Revised  Code  pro-  the  fieicts  stated  constitute  a  public  of- 

vides,  that  no  criminal  judgment  shall  fence.    Dillon  r.  The  State,  9  Ind.  408. 

be  arrested  for  any  defect  or  imperfeo-  See  Hare  v.  The  State,  4  Ind.  241.    In 

tion  which  does  not  prejudice  the  sub-  Pennsylvania,  under  the  Criminal  Pro- 

stantial  rights  of  the  defendant  upon  cedure  Act,  it  is  error  for  the  court  to 

the  merits;  and  it  was  held  that  this  arrest  judgment  for  defects  apparent 

should  at  least  be  limited  in  its  opera-  on  the  face  of  the  indictment    Com- 

tion  to  defects  of  the  kind  which  are  monwealth  v,  Frey,  14  Wright,  Pa, 

enumerated  therein.    "  The  section  of  245.    As  to  England,  see  Reg.  v.  Law, 

the  statute,  in  wliich  this  provision  oc-  2  Moody  &  R.  197 ;  Reg.  ».  Ellis,  Car. 

curs,  commences  by  enumerating  a  great  &  M.  564. 
number  of  trivial  defects,  such  as  the 
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and  method  in  which  particular  objections  shall  be  taken ;  and, 
if  a  defendant  chooses  not  to  avail  himself  of  the  law's  path  to 
secure  his  rights,  he  sliall  not  strike  out  a  way  of  his  own. 
Still,  if  it  is  competent  for  legislation  to  provide,  that,  the 
defendant  not  objecting,  the  grand  jury  may  allege  certain 
things  which  do  not  constitute  a  crime  in  law,  and  the  court 
may  sentence  the  defendant  to  suffer  therefor  such  a  course 
of  imprisonment,  for  instance,  as  is  equivalent  to  what  is 
provided  as  a  punishment  for  crime,  this  can  be  only  in  a 
State  whose  Oonstitution  makes  no  provision  for  the  orderly 
conduct  of  criminal  or  other  judicial  business.  It  will  not 
be  well  here  to  anticipate  what  may  hereafter  come  before 
the  courts.^ 

§  1118.  Form  of  the  Motion. —  The  form  of  the  motion  in 
arrest  is  not  much  discussed  in  the  books.  Perhaps  the  follow- 
ing may  be  judicious :  — 

"And  now.  after  verdict  and  before  sentence,  comes  the  said  B,  and  prays 
that  judgment  herein  may  be  arrested ;  and  for  cause  says,  that  [&c,  setting 
forth  the  grounds  of  the  motion] ;  and  for  other  manifest  defects  in  the  record 
aforesaid  appearing." 


,    CHAPTER  LXXVII. 

THE  SENTENCE.^ 

1114-1116.  Introdttotion. 

1117-1119.  Formalities  attending  its  Rendition. 

1120-1124.  Its  Style  and  IneideDts. 

1125-1181.  Indictment  containing  more  Counts  than  One. 

1182-1138.*  Pine  and  its  Incidents. 

1189, 1140.  Corporal  Ponisbment  and  its  Inddents. 

1141-1144.  Pregnancy  of  Female  Prisoner. 

§  1114.  Too  Heavy  —  Too  Light  —  If,  according  to  the 
doctrine  prevailing  in  a  parti  of  our  States,  the  punishment 
inflicted  by  the  judgment  of  a  court  for  an  offence  is  less 

^  See  the  chapters  commencing  ante,       >  See  Grim.  Law,  L  §  710  et  seq. 
S  77, 118,  and  117. 
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than  the  law  prescribes,  the  defendant  cannot  take  advantage 
of  the  error ;  ^  while,  according  to  the  doctrine  prevailing  in 
other  of  the  States,  he  can  have  the  judgment  vacated  for 
such  an  error  ;^  as,  everywhere,  he  can  have  it  set  aside 
if  the  error  is  to  his  prejudice.^  But  in  some  of  our  States 
the  statutes  fix  only  the  maximum  of  punishment,  leaving 
the  court  to  go  as  low  as  it  sees  fit ;  then,  of  course,  the 
judgment  can  never  be  erroneous  because  the  punishment 
is  too  small  in  degree,  provided  it  is  of  the  kind  directed  by 
the  statute. 

§  1115.  Scope  of  this  Disonsaion.  —  In  the  work  on  the 
Criminal  Law  we  had  occasion  to  consider  the  punishment, 
both  in  general  and  as  prescribed  for  the  specific  offences,  as 
far  as  it  was  deemed  best  to  discuss  a  question  regulated  mainly 
by  statutes  in  our  several  States ;  together  with  those  collateral 
consequences  which  proceed,  by  operation  of  law,  from  the 
conviction  and  from  the  judgment  of  the  court  following.  It 
remains  for  us  here  to  take  a  view  of  som§  points  which  are 
connected  more  immediately  with  the  procedure. 

§  1116.  How  the  Chapter  divided.  —  We  shall  direct  our  at- 
tention to  the  sentence  as  respects,  I.  The  Formalities  attend- 
ing its  Rendition ;  11.  Its  Style  and  Incidents ;  III.  The 
Indictment  containing  more  Counts  than  One ;  lY.  Fine  and 
its  Incidents ;  V.  Corporal  Punishment  and  its  Incidents ;  VI. 
Pregnancy  of  the  Female  Prisoner. 

I.  Formalities  at  its  Rendition, 

§  1117.  Proclamation  of  Crier.  —  Chitty  describes  the  formal- 
ities which  are  gone  through  with  at  the  passiug  of  sentence, 
as  follows :  *  "  Before  judgment  is  pronounced  upon  the  defend- 
ant, the  crier  makes  proclamation,  commanding  '  all  manner  of 
persons  to  keep  silence,  whilst  sentence  of  death  is  passed  upon 
the  prisoner  at  the  bar  (or  other  judgment  is  given  against 
him),  upon  pain  of  imprisonment.'^    But  it  is  not  necessary 

1  Crim.  Law,  I.  §  711-718.  <  1  Chit.  Crim.  Law,  699-701. 

2  Haney  u.  The  State,  6  Wis.  529;        »  See  fonn,  Cro.  C.  C.  482;  Dick. 
Fitzgerald  v.  The  State,  4  Wis.  895.         Sess.  228 ;  6  St.  Tr.  883. 

'  Crim.  Law,  L  §  711-718;  Knemer 
V.  Commonwealth,  8  Binn.  577. 
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that  this  form  should  appear  on  the  record,  and  its  omission 
will  not  be  material.^ 

§  1118.  Any  Thing  to  say  why  Sentence,  &o.  —  Arrest  of  Judg- 
ment— Pardon — Mitigation.  —  "It  is  now  indispensably  neces- 
sary, even  in  clergyable  felonies,  that  the  defendant  should  be 
askedr  by  the  clerk  if  he  has  any  thing  to  say  why  judgment  of 
death  should  not  be  pronounced  on  him ;  ^  and  it  is  material  that 
this  appear  upon  record  to  have  been  done  ;  and  its  omission, 
after  judgment  in  high  treason,  will  be  a  sufficient  ground  for 
the  reversal  of  the  attainder.^  On  this  occasion,  he  may  allege 
any  ground  in  arrest  of  judgment ;  or  may  plead  a  pardon,  if 
he  has  obtained  one,  for  it  will  still  have  the  same  conse- 
quences which  it  would  have  produced  before  conviction,  the 
stopping  of  the  attainder.^  If  he  has  nothing  to  urge  in  bar, 
he  frequently  addresses  the  court  in  mitigation  of  his  conduct, 
and  desires  their  intercession  with  the  king,  or  casts  himself 
upon  their  mercy.  After  this,  nothing  more  is  done,  but  the 
proper  judge  pronounces  the  sentence. 

1  2  Ld.  Baym.  1469.  and  the  record  of  it,  as  mentioned  in 

'  Com.  Dig.  Indictment,  N ;   4  Bl.  the  text,  are  necessary  only  in  capital 

Com.  870,  875,  note  2;  4  Bur.  2086;  cases.    West  v.  The  State,  2Zab.  212. 

8  Salk.  858 ;  Comb.  144 ;  8  Mod.  265.  And  in  Missouri,  the  omission  of  this 

See  form,  8  Harg.  St.  Tr.  212;  6  Harg.  matter  in  the  record,  in  a  case  not 

Sl  Tr.  888.  capital,  is  not  a  fatal  error.    The  State 

s  Rex  V.  Speke,  3  Salk.  858 ;  Rex  v.  Ball,  27  Misso.  824.     In  Pennsjl- 

V.  Geaiy,  2  Salk.  680;  Comb.  144;  8  vania,  in  a  capital  case,  the  omission 

Mod.   265.    According  to  a   Georgia  was  held  to  be  fatal ;  but  there  was  no 

case,  it  is  proper  to  ask  a  party,  who  discussion  as  to  how  it  would  be  if  the 

has  been    convicted   upon   a   capital  offence,  being  a  felony,  was  punishable 

charge,  if  he  has  any  thing  to  say  why  only  by  imprisonment.     Hamilton  v. 

sentence  of  death  should  not  be  pro-  Commonwealth,  4  Harris,  Pa.  129.    In 

nonnced  against  him.    But  the  omis-  New  York  it  has  been  laid  down,  that 

sion  of  this  ceremony  in  minor  felonies  this  branch  of  the  law  extends  to  all 

will  not  be  a  sufficient  ground  for  re-  felonies,  whether  punishable  by  death 

yersing  the  judgment ;  provided  it  ap-  or    not.    The    learned  judge  added : 

pears  that  the  prisoner  and  his  counsel  "  On   convictions    for    misdemeanors, 

were  both  in  court  when  the  sentence  and  especially  when  tried  by  courts  of 

was  pronounced,  and  urged  nothing  in  special  jurisdiction,  and  in  which  there 

arrest  of  judgment,  or  in  mitigation  is  no  power  to  arrest  judgment,  per- 

of  the  defendant's  guilt.  Grady  v.  The  haps  the  reason  of  the  rule  fails."  Saf- 

State,  11  Ga.  258.    And  in  a  still  hiter  ford  v.  People,  1  Parker  C.  C.  474, 

case,  the  omission  of  this  question  was  477,  opinion  by  Hand,  J.     See  also 

deemed  not  to  be  fatal,  even  where  People  v.  Stuart,  4  Cal.  218,  226 ;  Dy- 

ihe  sentence  was  death.    Sarali  v.  The  son  v.  The  State,  26  Missis.  862. 
State,  28  Ga.  576.    In  New  Jersey  it  is       «  4  Bl.  Com.  876. 
held,  that  the  inquiry  of  the  prisoner, 
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§  1119.  Address  of  Jndge  to  Prisoner.  —  ^^  The  judge  usually 

precedes  the  judgment  by  an  address  to  the  prisoner,  especially 
if  his  crime  be  capital,  in  which  he  states  that  he  has  been 
convicted  on  satisfactory  evidence,  and  informs  him  when  there 
is  little  hope  that  mercy  will  be  extended  to  him.  Sometinies 
also  he  takes  an  opportunity  of  impressing  the  circumstances 
of  the  pAsoner's  guilt  on  the  minds  of  the  spectators,  and  traces 
out  the  remote  but  important  causes  which  have  led  him  to  his 
tmhappy  condition.^  Even  in  case  of  an  acquittal,  he  may 
often  usefully  warn  the  defendant  against  the  circumstances 
which  might  again  place  him  in  an  equivocal  situation, 
especially  if  there  seems  reasonable  ground  to  suppose  him 
guilty."  ^  It  is  obvious,  however,  that  the  formalities  set  out 
in  this  section  are  not  indispensable ;  but,  if  they  are  omitted, 
the  judgment  is  good. 


II.  lU  Style  and  Incidents. 
§  1120.  Ordered  —  Opinion  —  Considered,  Ac,  —  The  form  of 

the  sentence,  as  entered  upon  the  record,  should  not  be,  ^^  It 
is  ordered,"  &c.,^  or  "  ordered  by  the  court,"  &c.  ;*  for  words 
like  these  imply  an  act  of  the  judges,  while  the  punishment, 
which  the  sentence  pronounces,'  comes  from  the  law  itself. 
In  like  manner,  if  the  record  expresses  the  mere  opinion  of 
the  court,  —  as,  *^the  court  is  of  opinion  that  said  Knowles 
is  guilty,  and  is  of  opinion  that  he  pay  a  fine  of  forty 
shillings,"  —  this  is  erroneous.^  The  true  style  is,  "  It  is 
considered,"  &c.®  In  like  manner,  a  record  entry  that  a  ver- 
dict of  guilty  was  rendered,  and  that  tlie  State  recovered  of 

the  defendant dollars,  is  no  judgment ;   therefore   the 

court  may  afterward  render  judgment  on  the  verdict  thus 
recorded. 7 

§  1121.  The  Form,  continued.  —  In  one  case  the  words  were: 

1  1  Gisb.  Duties  of  Man,  406.  «  Knowles  v.  The    State,  2  Root, 

2  Id.  406.  282. 

'  Rex  V.  Kenworthj,  1  B.  &  C.  711,  <  And  see  Hawkins  v.  The  SUte,  9 

8  D.  &  R.  173.  Ala.  187 ;  Reg.  v.  King,  7  Q.  B.  782. 

«  Baker  v.  The  State,  8  Pike,  491.  ?  Easterling  v.  The  State,  86  Missis. 

But  see  Franz  v.  The  State,  12  Wis.  210. 
686. 
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^*  It  is  considered  that  the  said  Joel  M.  Johnson  pay  a  fine  of 
two  hundred  and  fifty  dollars,  and  that  the  said  Albert  Smith 
pay  a  fine  of  one  hundred  dollars-,  and  that  they  stand  commit- 
ted until  the  fine  and  costs  of  this  prosecution  be  paid."  And 
it  was  held  that  this  form  is  not  objectionable  as  requiring  the 
committal  of  each  until  the  fine  of  the  other  is  paid  ;  for  such 
is  not  its  true  interpretation.^  This  decision  is  probably  sound, 
yet  it  is  suggested  that  the  following  form  would  be  prefer- 
able :  — 

"  It  is  considered  by  the  court  here,  that  the  said  Joel  M.  Johnson  pay  a  fine 
of  two  hundred  and  fifty  dollars,  and  one-half  of  the  costs  of  this  prosecution, 
and  that  the  said  Albert  Smith  pay  a  fine  of  one  hundred  dollars,  and  the 
remaining  one-half  of  the  costs  of  this  prosecution,  the  said  costs  of  prosecution 
being  taxed  in  fhll  at  'thirty-seven  dollars  and  fifty-two  cents,  of  which  sum  the 
one-half,  as  aforesaid,  is  eighteen  dollars  and  seventy-six  cents,  and  that  the  said 
Johnson  and  Smith  severally  stand  committed,  each  until  the  fine  and  costs 
adjudged  against  him  be  paid." 

§  1122.  Prononnoed  in  Open  Court. — ^The  judgment,  even  for 

a  fine,  must  be  pronounced  in  open  court,  and  not  privately  in 
the  judge's  chamber.^  Whether  the  prisoner  must  be  present 
is  a  question  which  we  have  already  considered.^ 

§1123.  Altering  Sentence.  —  The  fact  that  the  judge  has 
made  a  formal  announcement  of  the  sentence,  or  that  the  clerk 
has  entered  it  in  his  minutes,  or  both,  does  not  preclude  the 
judge  from  correcting  an  error,  or  altering  his  first  determina- 
tion, even  though  he  increases  the  punishment  originally  pro- 
nounced. And,  if  no  steps  have  been  taken  to  carry  the 
sentence  into  execution,  it  may  be  changed  at  any  time  during 
the  term  of  the  court  at  which  it  is  rendered,  and  before  the 
final  judgment  is  signed,  or  other  final  act  done.^ 

§  1124.  Respite.  —  Every  court  of  general  criminal  jurisdic- 
tion has  the  power  to  respite  or  suspend,  for  sufficient  cause 
shown,  its  sentence  after  it  is  pronounced,  and  before  it  is 

1  Johnson  v.  The  State,  2  Dutcher,  People  v,  Duffy,  5  Barb.  205,  208, 
818.  Hurlbut,  P.  J.  said:   "In  our  judg- 

2  Anonymous,  T.  Raym.  68.  ment,  tlie  magistrate  lost  all  juris- 
'  Ante,  §  275.  diction  of  the  matter  when  he  signed 
*  Commonwealth  v.   Weymouth,  2    the  record  of  eonriction  and  issued  the 

Allen,  144.    And  see  Rex  v.  Fletcher,  warrant  of  commitment ;   but,  if  that 

Russ.  &  Ry.  58;  People  v.  Thompson,  were  questionable,  we  do  not -entertain 

4  Cal.  288 ;  Jobe  v.  The  State,  28  Ga.  a  doubt  that  such  jurisdiction  ceased 

285 ;  Matter  of  Mason,  8  Mich.  70.    In  when  the  warrant  was  executed." 
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executed.  And  Totten,  J.,  sitting  in  the  Tennessee  court, 
said :  ^'  There  are  many  cases,  no  doubt,  where  it  is  necessary 
and  proper  to  suspend  the  execution  of  the  final  judgment. 
For  instance,  where  the  prisoner  has  become  non  compos  be- 
tween the  judgment  and  the  award  of  execution ;  or,  in  order 
to  give  room  to  apply  to  the  executive  for  a  reprieve  or  pardon ; 
or,  in  special  cases,  where  the  necessity  and  propriety  of  such 
course  are  rendered  evident  to  the  mind  of  the  court."  ^  In 
England,  the  power  to  respite,  it  appears,  may  be  executed  by 
the  judges  even  in  vacation ;  ^  and  perhaps  the  same  may  be 
done  under  the  common  law  of  this  country.^ 


III.   The  Indictment  containing  more  Counts  than  One. 

§  11 25.  Doctrine  of  Counts  —  Gk>od  and  Bad.  —  We  have  seen, 

that,  when  the  indictment  contains  several  counts,  it  is  the 
theory  of  the  law  that  each  count  is  for  a  separate  offence ; 
while,  in  actual  legal  practice,  as  established  where  the  com- 
mon-law rules  prevail,  the  indictment  in  Fact  covers  but  a 
single  offence,  or  at  most  a  single  transaction,  if  it  is  for 
felony ;  though,  when  it  is  for  misdemeanor,  it  sometimes 
covers  more  than  one  transaction  and  sometimes  it  does  not.^ 
Sometimes,  also,  a  part  of  the  counts  are  bad,  while  the  residue 
are  good,  and  there  is  a  general  verdict  of  guilty  upon  the 
whole ;  yet,  according  to  the  American  doctrine,  and  even,  as 
it  seems,  the  English,  this  finding  of  the  jury  will  sustain  a 
judgment  rendered  thereon  of  some  sort.®  But  it  may  embar- 
rass the  court  in  some  of  these  circumstances  to  render  a 
judgment  which  will  both  be  good  in  itself,  and  appear  good 
if  afterward  it  is  examined  on  a  writ  of  error. 

§  1126.  Kjio^trledge  of  Judge  pronouncing  Sentence.  —  When 

the  judge  who  presided  at  the  trial  is  to  pronounce  the  sen- 
tence, he,  knowing  what  the  evidence  was,  sees  whether  or  not 
there  shoilld  be  sentence  for  more  than  one  crime,  and  he  does 
not  need  the  aid  of  proo&  specially  produced ;  and,  where  sen- 

1  Fults  V.  The  State,  2  Sneed,  232,  >  Miller's  Case,  9  Cow.  780. 

286.     See  also  Allen  v.  The  State,  «  Ante,  §  421-428,  464-462. 

Kart.  &  Yerg.  294.  «  Aj)te,  §  1016. 

'  Anonymous,  2  Dy.  206,  pi.  6. 
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tence  is  to  follow  a  plea  of  guilty,  the  judge  can  be  made 
acquainted  with  the  facts  by  affidavits  or  oral  evidence.  Thus, 
in  one  way  or  another,  he  can  always  be  put  into  a  situation  to 
render  an  intelligent  sentence.  He  must,  consequently,  take 
care  of  two  points,  —  first,  that  the  sentence  conforms  to  the 
law  in  fact ;  secondly,  that  it  so  appears  on  the  record. 

§  1127.  Counts  part  Bad  —  Aggravations  defectively  aUeged. — 

To  accomplish  these  objects,  if  he  sees  that  a  pail;  of  the  counts 
in  the  indictment  are  bad,  he  will  pass  judgment  only  on  the 
good  counts.^  Yet  if,  not  observing  the  defect,  he  passes  judg- 
ment on  the  whole  indictment,  it  will  not  be  erroneous,  pro- 
vided there  is  sufficient  of  good  allegation  to  sustain  the 
judgment.^  But  if  there  is  a  good  count  and  a  bad  count,  and 
the  judgment  exceeds  what  the  law  permits  for  the  good  one 
al6ne,  it  will  be  erroneous.^  So,  if  there  is  a  single  count, 
and  it  contains  aggravating  matter  defectively  alleged,  the 
judgment  may  be  such  as  the  law  awards  for  the  part  of  the 
crime  which  is  well  charged  ;  but  it  will  be  erroneous  if  it  is 
for  the  higher  punishment  prescribed  by  the  law  for  the  aggra- 
vated offence,  which  the  pleader  intended  to  set  out.  In  such 
a  case,  the  court  should  not  arrest  the  judgment,  but  impose 
the  milder  sentence.^ 

§  1128.  Counts  Qood  —  More  than  One -— Different  Grades  of 

One  Offenoe  —  Assault  —  Attempt  —  There  are  other  cases 
where  the  matter  is  very  simple  when  the  question  is,  what 
judgment  is  to  be  pronounced ;  though  not  so  plain  when  the 
sufficiency  of  the  judgment  comes  up  for  examination  on  a  writ 
of  error.  Thus,  if  the  indictment  contains  two  counts,  one  for 
a  mere  assault  and  battery,  and  the  other  for  the  like  assault 
and  battery  aggravated  by  the  intent  to  kill,  and  the  two 
appear  on  the  evidence  to  relate  to  one  transaction,  and  there 

1  Manly  v.  The  State,  7  Md.  185 ;  State  v.  Watson,  81  Misso.  861 ;  People 
8haw  V.  The  State,  18  Ala.  547 ;  The  v.  McKinney,  10  Mich.  54.    And  see 
State  V.  Brown,  8  Strob.  608 ;  Wash  v.  Bennett  v.  The  SUte,  S-^Humph.  118 
The  State,  14  Sm.  &  M.  120.    And  see  People  v.  Stein,  1  Parker  C.  C.  202 
Baker  v.  The  State,  80  Ala.  521.  The  State  v.  Pace,  9  Rich.  855. 

2  Boose    V.    The    State,    10    Ohio  *  The  Stote  v.  Bean,  21  Misso.  269 
State,  575 ;  Frain  v.  The  State,  40  Ga.  And  see  Buck  v.  The  State,  1  Ohio 
529 ;  The  State  r.  Mathis,  8  Pike,  84 ;  State,  61. 

The  State  v.  Coleman,  5  Port.  32;  The  *  Commonwealth  v.  Kirby,  2  Ciuh 

State  v.  Stebbins,  29  Conn.  468 ;  The  577. 
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is  a  general  verdict  of  guilty ;  here  the  one  count  is  but  an 
appendage  to  the  other  in  which  it  merges ;  and  the  punish- 
ment which  the  law  provides  for  the  one  greater  oflFence,  and 
no  more,  should  be  awarded.^  And  it  was  said,  in  Maryland, 
to  be  the  practice,  in  cases  of  this  sort,  to  pass  judgment  on 
the  count  which  charges  the  highest  grade  of  the  oflFence.^ 
Likewise  it  was  laid  down  in  Geor^a,  that,  where  there  are 
several  counts  charging  dijQferent  grades  of  the  same  offence, 
witli  punishments  differing  in  degree  only,  yet  of  the  same 
nature,  and  the  jury  return  a  general  verdict  of  guilty,  the 
judgment  will  not  be  arrested,  but  the  court  will  award  judg- 
ment for  the  highest  grade  of  the  offence  set  out  in  the  indict- 
ment.^ Now,  if  in  these  cases  the  judgment  is  rendered  only 
on  the  one  count,  and  this  one  count  proves  on  examination 
to  be  good,  the  question  is  just  as  plain  when  it  comes  up  on 
writ  of  error  as  it  appears  at  the  time  of  the  sentence.     Yet 

^  See  Manly  v.  The  State,  7  Md.  185.  counts  in  tHe  information  embracing 
In  like  manner,  where  the  indictment  the  same  transaction,  bat  laying  it  in  a 
is  in  one  count,  charging  a  breaking  second  count  as  constituting  a  different 
and  entering  into  a  dwelling-house  with  offence,  of  «v^liich  the  punishment  is 
the  intent  to  steal,  and  an  actual  steal-  different.  But  in  relation  to  that  diffl- 
ing  therein,  and  there  is  a  general  ver-  culty  the  court,  in  Crowley  i^.  Common- 
diet  of  guilty,  tlie  sentence  is  to  be  weaJth,  11  Met.  575,  in  a  case  where 
only  such  as  is  provided  by  law  for  the  two  felonies  requiring  different  degrees 
house-breaking)  aggravated  by  the  fe-  of  pimishment  were  laid  in  di£fbrent 
lonious  intent ;  there  cannot  be  added  counts,  and  a  general  verdict  rendered, 
to  this  the  punishment  provided  for  a  say,  that  it  must  be  left  to  the  judge 
larceny.  Commonwealth  v.  Hope,  22  who  tries  the  case,  to  apply  the  sen- 
Pick.  1.  tence  according  to  the  law  and  the  facts 
'^  Manly  v.  The  State,  7  Md.  135.  proved.  The  presumption  after  a  gen- 
'  Bulloch  V.  The  State,  10  Ga.  47.  end  verdict  in  such  a  case  is,  and  must 
According  to  a  Florida  case,  if  all  the  be,  that  the  jury  found  the  prisoner 
counts  of  an  indictment  are  good,  and  guilty  of  both  offences.  The  court 
the  evidence  warrants  a  conviction,  can  see  upon  the  &cts  upon  which  of 
the  rule  is  to  pass  judgment  on  the  the  two  counts  judgment  should  be  en- 
count  charging  the  highest  grade  of  tered,  and  the  difficulty  is  apparent 
offence ;  but,  where  the  grades  of  of-  rather  than  real.  At  any  rate  the  right 
fences  are  equal  in  all  the  counts,  the  to  lay  the  same  transaction  in  different 
practice  is  to  pass  sentence  on  all  the  counts,  and  as  constituting  different 
good  counts  tkpon  which  the  evidence  offences,  is  essential  to  the  administra- 
is  sufficient  to  sustain  the  verdict,  tion  of  justice,  and  the  remedy  against 
Cribb  V.  The  State,  9  Florida,  409.  And  the  hardship  of  that  rule  must  be  left 
see  The  State  v.  Nelson,  14  Rich.  169.  to  the  discretion  of  the  judge,  exercised 
In  a  Connecticut  case,  Butler,  J.  ob-  during  the  trial,  or  at  the  time  of  the 
served  :  "  It  is  true  there  may  seem  to  sentence."  The  State  w.  Tuller,  84 
be  a  difficulty  in  determining  what  the  Conn.  280,  299. 
sentence  shall  be,  where  there  are  two 
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there  might  be  circumstances  in  which  the  judge  would  hardly 
feel  himself  justified  in  thus  ignoring  matter  which  was  well 
alleged,  and  upon  which  the  jury  had,  in  part,  founded  their 
verdict  of  guilty^ 

§  1129.  Two  CotintB  and  Two  OffsnceB  —  One   Offence.  —  In 

England,  where  there  was  an  indictment  in  two  counts  for  mis- 
demeanor, and  the  offences  were  in  fact  separate,  and  so  ap- 
peared in  the  evidence  and  upon  the  record,  and  the  statute 
provided  a  punishment  for  each  offence  not  exceeding  one  year, 
yet  the  learned  judge  passed  one  general  sentence  of  two  years* 
imprisonment  upon  the  whole  indictment  and  finding;  the 
sentence  was  held,  on  a  case  reserved,  to  be  wrong.  There 
should  have  been,  on  the  two  counts,  "  consecutive  judgments 
of  one  year's  imprisonment  each."^  Analogous  to  what  is 
here  laid  down,  we  have  what  Archbold  tells  us  is  the  present 
practice  in  England,  when  there  is  an  indictment  for  misde- 
meanor in  several  counts,  and  they  all  relate  to  one  offence, 
^^  to  pronounce  and  enter  up  the  same  judgment  separately 
on  each  count  of  the  indictment."  ^  In  these  latter  circum- 
stances, it  is  perceived,  the  several  sentences  of  imprisonment 
are  concurrent  in  point  of  time ;  and,  when  one  has  run,  they 
have  all  expired.  But,  in  the  former  instance,  the  punishment 
on  the  one  count  begins  where  that  on  the  other  ends.' 

§  1130.  ContinuecL  —  In  Massachusetts,  however,  it  is  held, 
contrary  to  what  thus  appears  to  be  the  English  doctrine, 
that,  if  there  are  two  good  counts  for  distinct  offences,  or  for 
offences  which  stand  on  the  face  of  the  indictment  as  distinct, 
and  there  is  one  general  sentence  for  the  whole,  yet  the  sen- 
tence does  not  exceed  the  sum  of  what  the  law  awards  to  the 
two  crimes  considered  as  distinct,  the  judgment  cannot  be 
pronounced  erroneous  on  writ  of  error.^     In  Alabama,  the 

1  Rex  V.  Robinson,  1  Moody,  418.  tence,  may  have  been,  that  it  was  with- 

The  reader,  to  see  the  fall  force  of  this  in  the  subsequent  provision, 
decision,  should   compare    the  report        ^  Archb.  Crim.  PI.  &  Ev.  18th  Lond. 

with  Stat.  2  Will.  4,  c.  84,  §  7,  on  which  ed.  62 ;   ante,  §  1015  an(l  note.    And 

the  indictment  was  founded.  The  coUrt  see  Douglas  v.  Reg.  18  Q.  B.  74. 
of  revision  evidently  considered  the        '  And  see,  on  this  subject,  Buck  v. 

case  to  come  within  the  first  dause  of  The  State,  1  Ohio  State,  61 ;   Wood- 

the  section ;  while  perhaps  the  theory  ford  v.  The  State,  1  Ohio  State,  427. 
of  the  judge,  who  pronounced  the  sen-       *  Cliarlton  v.  Commonwealth,  5  Met 
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sentence  is  not  erroneous  if  it  does  not  exceed  what  is  due 
for  one  of  the  oflFences.* 

§  1131.  How  in  Fzincipie.  —  Tliis  minute  statement  of  points 
andfauthorities  does  not  clear  the  subject  of  all  difficulty.  But 
it  is  deemed  best  that  no  attempt  be  here  made  at  further 
elucidation,  except  what  appears  in  the  following  suggestion. 
If  the  indictment  is  drawn  as  for  several  offences,  while  in 
truth  only  one  is  meant  to  be  charged,  there  appears  no  reason 
why,  in  matter  of  principle,  the  court,  when  the  question  comes 
up  on  writ  of  error  to  reverse  the  sentence,  cannot  judicially 
take  cognizance  of  this  practice,  and  presume  it  to  have  been 
followed  in  the  case  under  consideration,  when  such  presump- 
tion will  sustain  the  judgment.  So  if,  according  to  the  law 
and  practice  of  the  court,  there  may  be  more  offences  than 
one,  as  actually  committed  in  distinct  transactions,  included 
in  the  indictment,  there  seems,  in  like  manner,  to  be  no  rea- 
son why,  on  a  writ  of  error,  the  court  may  not  also  take  judi- 
cial cognizance  of  this  matter  of  law  aad  practice,  when 
thereby  the  judgment  will  be  sustained.  If  these  propositions 
should  be  accepted  as  sound  in  law,  then  there  could  be  no 
occasion  for  conflict  between  the  proceedings  at  the  sentence 
and  the  course  of  decision  on  a  writ  of  error. 

IV.  Fine  and  its  Incidents. 

» 

§  1132.  Order  to  Commit  accompany  Sentence  —  Efifect  of  its 
Omisaion  —  A^^ard  of    Process   to   recover  Fine.  —  Where    the 

sentence  is  to  pay  a  fine,  the  order  of  the  court  should  accom- 
pany the  sentence,  that  the  defendant  stand  committed  until 
the  fine,  or  the  fine  and  costs,  either  or  both,  as  the  case  may 
be,  shall  be  paid.  This  is  the  common-law  doctrine  and  prac- 
tice, and  the  same  practice  is  confirmed  also  by  statutory  pro- 
visions in  some  of  our  States.^    There  are  perhaps  cases  which 

682;   Booth  v.  Commonwealth,  5  Met.  v.  The  State,  2  Yerg.  247;  Harris  v. 

685.    See  Baker  v.  The  State,  4  Pike,  Commonwealth,  28  Pick.  280 ;  Paris  v. 

66 ;  The  State  v.  Amhs,  20  Misso.  214 ;  Commonwealth,  3  B.  Monr.  79.    "  The 

Stevens  v.  Commonwealth,  4  Met.  860,  commitment  ought  to  be  to  the  sheriflT, 

864;  ante,  §  450,  451.  or  generally  quousque  he  paid  the  fine. 

1  Cawley  v.  The  State,  87  Ala.  162.  It  is  true,  justices  of  the  peace  commit 

3  Rex  V.  Hord,  Say.  176 ;  Reg.  v.  felons  to  the  keeper  of  the  prison ;  but 

Lay  ton,  1  Salk.  858,  Keilw.  41 ;  Hill  where  the  court  commits,  it  is  to  the 
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• 

seem  to  imply,  that  the  sentence  is  not  good  unless  it  con- 
tains this  provision  to  enforce  its  execution.^  But  it  was  held 
in  New  York,  on  grave  consideration,  that,  if  the  sentence 
requires  the  defendant  to  pay  a  fine,  and  the  judgment  then 
proceeds  to  award  process  for  its  recovery,  according  to  the 
practice  of  the  court,  this  is  good,  though  there  is  no  clause 
requiring  the  commitment  of  the  defendant  until  the  fine  is 
paid.^ 

§  1133.  Continued  —  Ri£;fat  to  proceed  against  the  Property,  as 

weU  as  Body,  for  a  Fina  —  That  the  doctrine  thus  laid  down  in 
New  York  is  the  sound  and  generally-prevailing  law  seems 
plain  from  the  following  statement  by  Chancellor  Walworth, 
in  the  Court  of  Errors ;  wherein,  also,  appear  some  points  of 
practice  important  to  be  understood  :  '^  In  proceedings  in  civil  * 
suits  at  common  law,  against  a  defendant  in  an  action  of  tort, 
in  addition  to  the  usual  judgment  for  the  debt  or  damages 
awarded  to  the  plaintiff,  there  was  a  judgment  that  the  defend- 
ant be  taken  until  he*  paid  a  fine  to  the  king ;  ^  and,  in  cases 
of  misdemeanor  where  a  verdict  might  be  given  against  him 
in  his  absence,  a  capias  was  awarded  to  bring  him  in  to  receive 
judgment ;  or,  if  he  was  in  court,  he  might  be  committed  to 
prison  until  the  fine  which  had  been  imposed  upon  him  for  the 
offence  was  paid.  It  seems  now  to  be  well  settled,  that,  for 
the  collection  of  the  fine  imposed  upon  the  defendant  upon 
such  conviction,  the  people  have  the  right  to  proceed  against 
the  property  of  the  defendant  by  a  levari  facias^  as  well  as 
against  the  body ;  and  perhaps  they  may  proceed  against  both 
at  the  same  time.  All  that  is  necessary  to  insert  in  the  judg- 
ment in  relation  to  the  execution  is  the  award  of  the  proper 

sheriff,  who  is  their  officer,  to  whom  for  his  wilful  delay  of  justice,  or  eapi- 

the  court  must  award  a  capias,  and  not  atur  be  taken  till  he  paid  a  Jine  to  the 

to  the  keeper."    Holt,  C.  J.  in  Bex  v.  king,  considering  it  as  a  public  misde- 

Bethel,  6  Mod.  19,  21.  meaner  coupled  with  the  private  ii\ju- 

1  Rex  V.  Hord,  supra.  ry."  This  provision  of  the  old  common 

2  Kane  u.  People,  8  Wend.  208.  law  was  abolished  bj  statute.    But  it 
*  This  highly  illustrative  matter  is  shows  us,  that,  under  the  common  law, 

stated  as  follows  in   Tomlins's   Law  there  might  be  a  judgment  for  a  fine 

Dictionary,  under  the  title  "  Capias  pro  rendered  against  a  man  in  his  absence ; 

Fine,    Anciently,  when  judgment  was  and  then,  upon  the  judgment,  he  might 

given  in  favor  of  the  plaintiff  in  any  be  arrested  by  a  writ  entitled  a  capias 

action  in  the  king's  courts,  it  was  con-  pro  fine,  as  already  explained.    Ante, 

sidered  that  the  plaintiff  be  arrested  §  276  and  notes. 
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• 

process  to  carry  into  effect  the  sentence  of  the  court.  If  it 
was  a  matter  of  coarse  to  4x>nimit  the  parly  to  prison  imme- 
diately, to  remain  in  execution. until  the  fine  was  psdd,  such 
would  be  the  effect  of  awarding  process  for  the  recovery  of  the 
fine,  according  to  the  course  and  pracliee  of  the  court ;  and, 
upon  this  judgment,  a  capias  ad  satisfaciendum  pro  fine  may 
properly  issue  to  the  sheriff,  to  take  the  defendant,  and  to 
detain  him  in  jail  until  the  fine  is  paid.  And  if ,  as  I  think 
was  the  case,  the  public  prosecutor  might  at  the  same  time 
proceed  against  the  property  of  the  defendant,  to  collect  the 
fine  by  levari  fa^ciasj  this  judgment  is  sufficient  to  authorize 
the  issuing  of  that  execution  also."  ' 

§  1134.  Conttnoed  —  The  Fine  considered  as  a  Debt  —  InCamcy 
—  Interest  —  Imprisonment  for  Debt — Whether  every  thing  thus 
stated  by  Chancellor  Walworth  is  sound  law  in  all  our  States  is 
matter  upon  which  the  author  has  no  means  of  speaking  from 
authority.  In  the  ordinary  course  of  things,  it  is  seldom  tliat, 
in  any  of  our  States,  there  is  any  occasion  to  enforce  a  judg- 
ment for  a  fine  in  any  way  other  than  by  a  commitment  of  the 
defendant,  who  is  actually  in  the  power  of  the  court  at  the 
time  when  sentence  is  pronounced.^  There  is  a  statute  of 
the  United  States  which  provides,  '^  that,  in  all  criminal  cases 
in  which  there  has  been  or  shall  be  a  judgment  or  sentence 
against  any  person,  as  a  fine  or  penalty,  whether  alone  or  along 
with  'any  other  kind  of  punishment,  the  same  shall  be  deemed 

^  Kane  v.  People,  8  Wend.  203,  215.  faciaa  may  iasoe  immediately  to  take 
2  See,  as  to  Virginia,  Pifer  v.  Com-  goods  in  execution  of  the  fine.  2  B.  & 
monwealth,  14  Grat.  710.  A  fine  as-  Aid.  609 ;  1  Chit.  428.  The  sheriff  is 
sessed  by  the  Mayor  of  Cincinnati,  for  bound  ex  officio  to  levy  the  fine  imposed 
the  violation  of  an  ordinance,  may  be  upon  a  defendant  convicted  for  a  mis- 
collected  either  by  commitment  of  the  demeanor,  and,  at  all  events,  the  writ  of 
Iierson  on  whom  the  fine  is  imposed,  or  levari  facias  is  regular,  if  it  has  been 
by  Jieri  facias,  Huddleson  v.  Ruffln,  adopted  on  the  part  of  the  Crown.  1 
6  Ohio  State,  604.  Chitty  states  the  Chit.  583.  The  court  will  not  give  the 
English  Law  as  follows :  "  If  the  de-  sheriff  directions  how  he  shall  dispose 
fendant  will  not  pay  the  fine,  a  capias  of  property  remaining  in  his  hands, 
pro  fine  may  be  awarded.  1  Salk.  56.  which  has  been  seized  in  execution 
A  levari  facias  may  also  be  issued  after  towards  the  payment  of  a  fine  imposed 
conviction  of  an  indictment  for  not  re-  upon  a  defendant  convicted  of  a  bias- 
pairing.  Com.  Dig.  Execution ;  Rex  phemous  libel ;  but,  if  the  sheriff  has 
V.  Wade,  Skin.  12.  And  where  a  de-  made  an  improper  return,  it  may  be 
fendant,  in  an  indictment  for  a  misde-  quashed.  1  D.  &  B.  474."  1  Chit 
meaner,  has  received  judgment  of  fine  Crim.  Law,  811. 
and  imprisonment,  it  waa  held  a  levari 
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a  judgment  debt,  and  (unless  pardoned  or  remitted  by  the 
President)  may  be  collected  on  execution  in  the  common  form 
of  law."  ^  And  either  under  the  common  law  or  by  force  of 
statutes,  in  some  of  the  States,  a  fine  of  this  sort  is,  or  may 
be,  treated  as  a  kind  of  judgment  debt  due  to  the  State.^  An 
infant's  property  is  liable  to  satisfy  such  a  fine,  together  with 
costs.^  It  has  been  held,  in  Texas,  that  this  is  not  '^  such  a 
judgment  as  comes  within  the  intention  of  the  law  allowing 
interest  on  judgments."  *  Neither  is  a  judgment  for  a  fine  a 
debt,  within  the  meaning  of  statutes  abolishing  imprisonment 
for  debt.*^ 

§  1135.  Form  of  the  Judgment — The  Commitment,  contmned. 

—  The  judgment  ought  to  be  in  such  terms  as  to  leave  no 
doubt  whether  the  commitment  is  for  the  non-payment  of  the 
fine,  or  whether  it  is  a  part  of  the  punishment.  ^^  For,"  it 
was  resolved  in  an  old  case,  '^  the  cause  of  commitment  ought 
to  be  certain,  to  the  end  that  the  party  may  know  for  what  he 
suffers,  and  how  he  may  regain  his  liberty.  If  he  was  com- 
mitted for  the  fine,  it  ought  to  be  until  he  repay  the  fine  ;  but, 
if  the  intent  of  the  censors  was  to  punish  him,  not  only  by 
fine,  but  also  by  imprisonment,  they  ought  to  have  made  them 
two  distinct  parts  of  the  judgment,  by  condemning  him  to 
prison  so  long,  and  from  thence  also  until  he  should  pay  the 
fine."  •  Though  the  usual  and  proper  form  of  the  judgment 
is,  that  the  defendant  stand  committed  until  the  fine  be  paid, 
or  the  fine  and  costs,  or  the  costs ;  yet,  in  Georgia,  where  the 
judgment  wad,  that  he  pay  a  fine  of  one  hundred  dollars,  and 
the  costs  of  prosecution  ;  and,  on  failure  to  pay  the  same,  be 
committed  to  jail  for  three  months,  unless  sooner  paid ;  this 
was  held  to  be  good.^ 

1  Stat.  1868,  c.  46,  §  2,  12  Stats,  at  ?  Brock  v.  The  State,  22Ga.98.  Mo- 
Large,  657.  Donald,  J.  observed :  "  Tlie  penaltj  for 
3  And  see  Cagle  v.  The    State,  6  the  offence  of  which  the  defendant  was 
Humph.  891 ;  Strafford  v.  Jackson,  14  convicted  is  pecuniary  altogether.  The 
K.  H.  16.  court,  on  imposing  the  penalty,  may 
'  Beasley  v.  The  State,  2  Terg.  481.  enforce  its  payment  by  adjudging  that 
*  The  State  v.  Steen,  14  Texas,  896.  the  party  convicted  be  committed  until 
^  Dixon  V.  The  State,  2  Texas,  481 ;  the  fine  and  costs  are  paid.    The  im- 
The  State  v.  Mace,  5  Md.  387.  prisonment  is  no  part  of  the  penalty 
^  Groenvelt's  Case,  1  Ld.  Raym.  218.  imposed,  but  it  is  the  means,  and  the 
And  see  Riley  v.  The  State,  16  Conn,  legal  means,  of  enforcing  the  judgment 
47.  of  the  court.    Such  is  the  judgment  in 
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§  1136.  EfFeot  of  Escape  —  Poor  —  Effect  of  Discharge. —  If  a 

prisoner,  committed  for  the  non-payment  of  his  fine,  escapes, 
this  is  no  discharge  of  the  judgment.^  Neither  is  it  any  ground 
for  discharging  him,  on  which  the  court  in  the  absence  of  stat- 
utory direction  can  proceed,  that  he  is  poor,  and  unable  to  pay.* 
Yet  there  are  in  most  of  our  States  statutes  by  force  of  which 
the  court  will,  after  a  time,  set  the  prisoner  at  liberty  if  he  is 
unable  to  make  the  payment  adjudged  against  him.^  At  the 
same  time,  such  discharge  does  not,  under  every  form  of 
the  statute  law,  relieve  the  defendant  from  the  legal  duty  to 
the  State  to  pay  the  fine ;  but  his  property  may  still  be  holden 
for  it.* 

§  1137.  AltematlTe,  Fine  or  ImpriBonment  —  Form  of  the 
Judgment,  continued.  —  It  is  sometimes  provided  by  statutes, 
that  the  court  may,  in  its  discretion,  inflict  either  a  pecuniary 
punishment,  or  imprisonment ;  or  may  sentence  the  prisoner, 
in  the  alternative,  to  pay  a  fine  or  be  imprisoned.^  But  aside 
from  any  thing  which  may  come  from  statutes  of  this  sort,  the 
judgment  should  be  direct  and  unconditional,  and  distinctly 
limited  in  its  terms.  Thus,  in  Connecticut,  a  sentence  by  a 
justice  of  the  peace  that  the  defendant  be  committed  to  the 
workhouse  "  until  released  by  order  of  law,"  was  held  to  be 
bad ;  notwithstanding  the  statute  provided  for  the  imprison- 
ment of  persons  in  such  a  case  ^^  until  released  by  order  of 
law."  Still  it  was  said,  the  sentence  "  should  have  been  for  a 
definite  time,  or,  at  least,  until  the  term  of  the  next  county 
court,  then  to  be  discharged  or  not,  as  by  the  court  should  be 
adjudged  proper."^   So  a  judgment  that  the  defendant  be  fined 

thii  case.    The  imprisonment  is  not  with  this  case,  Matter  of  Sweatman,  1 

ordered  as  a  penalty,  and  the  judgment  Cow.  144. 

is  not  in  the  alternative,  and  the  im-  ^  The  State  t^.  Simpson,  1  Jones,  N. 

prisonment  when  suffered  is  not  a  dis-  C.  SO. 

charge  of  the  penalty.    That  still  re-  3  Luckey  v.  The  Sute,  14  Texas, 

mains.    The  judgment,  as  pronounced,  400. 

\b  milder  and  more  favorahle  to  the  '  See  Strafford  v.  Jackson,  14  N.  H. 

prisoner  than  the  ordinary  j udgment,  —  16. 

to  stsiid  committed  until   the  fine  is  ^  Commonwealth  r.  Long,  5  Bins. 

paid ;  for,  under  this  sentence,  if  he  pays  489. 

the  fine  and  costs  before  the  expiration  '  See  Reg.  v.  Green,  Gilb.  Cas.  281 ; 

of  three  months,  he  is  to  be  discharged,  Douglas  v.  Reg.  18  Q.  B.  74. 

and,  whether  he  pays  or  not,  at  the  ^  Washburn   v.  Belknap,    8    Conn. 

expiration  of  three  months  he  is  to  be  602,  606. 

discharged."  p.  101.    See,  in  connection 
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and  ^^be  of  good  behavior,"  appears  to  have  been  deemed 

ill,  for  the  lack  of  stating  a  definite  time.^    ''And,"  said 

Lord  Holt,  "  a  fine,  unless  such  a  thing  be  done  in  futuroj  is 
void."  2 

§  1138.  Unconditional  —  Providing   for   Remission  of  Fine. — 

It  is  irregular,  therefore,  to  annex  to  a  sentence  a  provision  for 
its  subsequent  remission.  For,  said  Gaston,  J. ''  a  judgment, 
though  pronounced  by  the  judge,  is  not  his  sentence,  but  the 
sentence  of  the  law.  It  is  the  certain  and  final  conclusion  of 
the  law,  following  upon  ascertained  premises.  It  must,  there- 
fore, be  unconditional.  Wlien  it  has  been  rendered,  —  except 
that  during  the  term  in  which  it  is  rendered^  it  is  open  for 
reconsideration,  —  the  court  have  discharged  their  functions, 
and  have  no  authority  to  remit  or  mitigate  the  sentence  of 
the  law."  * 

^  Rex  V.  Rayner,  1  Sid.  214.  if  the  remaining  three  should  not  be  re- 
'  Rex  V.  Hertford,  Holt,  820.  In  turned,  the  court  award  that  the  offender 
another  case,  there  was  a  commitment  pay  ninety-six  more,  which,  with  the 
of  a  defendant  by  justices  of  the  peace,  eighty-seven  restored,  will  make  one 
"  for  refusing  to  account  for  a  toll  by  hundred  and  eighty-three  dollars,  three 
him  received,  and  until  he  do  account,  more  than  the  act  authorizes.  Inde- 
and  pay  what  shall  be  due  to  the  pro-  pendently  of  this,  there  is  manifest  un- 
prietors  of  the  said  toll."  But,  "per  certainty  in  this  part  of  the  judgment. 
curia,  the  commitment  is  illegal ;  for  The  amount  of  money  which  the  plain- 
no  certain  sum  is  thereby  appointed  to  tiff  in  error  has  to  pay,  whether  ninety 
be  paid,  and  then  the  defendant  may  or  ninety-six  dollars,  depends  on  a 
remain  in  prison  for  life."  Rex  v.  Cat-  future  event,  to  wit,  whether  or  not  the 
teraU,  Fitzg.  266.  See,  also.  Rex  v,  remaining  three  dollars  shall  be  re- 
Barnes^  2  Stra.  917.  In  an  Indiana  turned;  and  there  is  no  tribunal  or 
case,  as  stated  by  Holman,  J. :  "  The  officer  known  in  the  law,  to  determine 
plaintiff  in  error  was  convicted  of  steal-  when  that  event  shall  have  taken  place." 
ing  ninety  dollars,  the  property  of  Therefore  the  judgment  was  held  to 
George  Short.  The  act  under  which  be  erroneous.  Morris  v.  The  State,  1 
this  prosecution  was  conducted  requires,  Blackf.  87.  In  England,  where  a  fine 
that  the  person  offending  shall  restore  fixed  by  statute  for  a  misdemeanor  is 
to  the  owner  the  thing  stolen,  and  pay  miscalculated  in  the  verdict  and  the 
to  him  the  value  thereof;  or  twofold  judgment,  the  court,  upon  a  rule  served 
the  value  thereof  if  the  thing  stolen  be  on  all  parties  interested,  will  alter  the 
not  restored.  In  this  case  the  judgment  rule  for  judgment  against  the  prisoner, 
awards,  that  the  plaintiff  in  error  'make  and  the  entry  roll  as  to  so  much  of  the 
his  fine  to  the  said  George  Short  in  the  punishment,  but  they  will  not  alter  the 
sum  of  ninety  dolUrs,  or  the  sum  of  judgment  and  veiQict  Rex  v.  Stevens, 
ninety-six  dollars,  if  the  three  dollars  8  Smith,  866. 
lost  of  the  ninety  be  not  returned.'  '  Ante,  §  1122. 
From  this  we  understand,  that  eighty-  *  The  State  v.  Bennett,  4  Dev.  & 
seven  doUars  had  been  restored ;  and,  Bat.  48,  60. 
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y.  Corporal  Punishment  and  its  Incidents. 

§  1139.  Time. — Thoogh  the  sentence  to  imprisonment  ought 
properiy  to  specify  at  what  time  it  is  to  be  carried  ont,^  yet 
time  is  not  of  the  essence  of  such  a  sentence.'  Therefore, 
where  a  defendant,  who  had  been  convicted  of  an  assault,  was 
sentenced  to  be  imprisoned  for  two  calendar  months  ^^  from  and 
after  the  1st  day  of  NoTember  next,"  but  did  not  go  into  prison 
according  to  the  sentence,  and,  at  a  subsequent  term,  it  was 
directed  that  the  sentence  for  two  months'  imprisonment  be 
immediately  executed,  the  proceeding  was  held  to  be  correct.' 
Hence  also  we  have  the  doctrine  already  mentioned,^  that,  if 
the  prisoner  was  previously  sentenced  to  a  period  of  imprison- 
ment, a  second  sentence,  for  another  offence,  may  be  made  by 

• 

the  court  to  commence  when  the  former  shall  have  expired.^ 

§  1140.  In  Capital  Cases. — In  cases  of  capital  sentence,  and 
others  in  which  there  is  to  be  a  particular  corporal  punishment 
inflicted^  it  is  not  the  practice,  in  England,  for  any  court  of 
criminal  jurisdiction  to  make  the  day  upon  which  execution  is 
to  be  done  a  part  of  the  original  sentence.  The  time  of  inflict- 
ing such  punishment  is  usually  left  either  to  the  discretion  of 
the  officer  to  whom  the  execution  of  the  sentence  belongs,  or 
is  appointed  by  a  particular  rule  of  the  court  which  awards 
the  punishment.^  It  is. undoubtedly  sometimes  practised,  in 
this  country,  to  fix  the  day  of  the  execution  at  the  time  of  pro- 
nouncing sentence,  and  incorporate  it  in  the  sentence ;  yet  diis 
is  by  no  means  uniformly,  if  indeed  it  is  generally,  done.  In 
some  of  our  States,  the  day  of  executing  a  capital  sentence  is 
to  be  fixed  by  the  Governor ;  and  then,  of  course,  it  cannot  be 
set  down  in  the  sentence  itself.  And  nearly  everywhere  with 
us  the  sentence  in  the  English  form  is  good.*^    If  a  day  which 

1  Kelly  V,  The  State,  3  Sm.  &  M.  •  Atkinson  v.  Keg.  8  Bro.  P.  C.  517. 
618.  As  to  the  place,  see  post,  §  1149,  ^  Wehster  v.  Commonwealth,  5  Cush. 
1160.  386;    Cathcart    v.  Commonwealth,  1 

2  dim.  Law,  I.  §  283,  780.  Wright,  Pa.  108.  In  the  latter  case, 
'  The  State  r.  Coekerham,  2  Ire.  204.  Strong,  J.  said  :  "  The  manner  and 
*  Crim.  Law,  I.  §  731.  form  of  giving  judgment  in  England, 
^  Russell  V.  Commonwealth,  7  S.  &  in  1718,  in  cases  of  conviction  for  mur- 

R.  489 ;  The  State  v.  Smith,  6  Day,  der,  was  precisely  that  which  the  court 

176 ;  Wilkes  v.  Rex,  4  Bro.  P.  C.  860,  of  Oyer  and  Terminer  adopted  in  this 

867 ;   Commonwealth  v.  Leath,  1  Va.  case.    The  convict  was  sentenced  to 

Cas.  161.  death  hy  hanging,  bat  the  sentence  did 
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has  been  fixed  for  the  execution  of  the  sentence  has  passed 
without  its  being  executed,  the  court  or  GoTernor,  as  the  case  • 
may  be,  should  fix  another  day ;  and  the  judgment  remains 
good,  though  the  time  has  elapsed,  until  its  command  is  exe- 
cuted.^ Still,  if  a  second  day  is  to  be  fixed  by  the  court,  after 
the  original  time  and  the  term  of  the  court  have  passed,  the 
prisoner  should  be  brought  for  this  purpose  to  the  bar  of  the 
court.% 

VI.  Pregnancy  of  the  Female  Prisoner. 

§  1141.  What  Pregnancy  — The  Plea. —  Says  Chitty :  ^  "  When 
a  woman  is  convicted  either  of  treason  or  felony,  she  may  allege 
pregnancy  in  delay  of  execution.^  This  humane  practice  is 
derived  from  the  laws  of  ancient  Bome,  which  direct  qtwd 
prcegnarUis  mulieris  damnatce  poena  differatur  quoad  pariat^  and 
has  been  established  in  England,  from  the  earliest  periods.^  In 
order,  however,  to  render  this  plea  available,  she  must  be  quick 
with  child,  at  the  time  it  is  offered ;  for  mere  pregnancy,  in 
any  earlier  stage,  will  not  be  regarded.®  Even  whoh  this  is 
the  case,  it  will  not  operate  as  a  plea  in  bar  at  the  trial,  or  as 
a  cause  for  arresting  the  judgment,  but  can  only  be.  pleaded  in 
stay  of  execution.'^  To  enable  the  criminal  to  do  this,  the 
clerk  of  assizes  always  asks  her,  whether  she  has  any  thing  to 
allege  why  execution  should  not  be  awarded  against  her,^  as  he 

not  fix  the  time  and  place  of  execu-  as  held  bj  the  mi^jority  of  the  court, 

tion.     That  such  was  the  mode  and  if  the  sentence  is  not  executed  on  the 

form  of  pronouncing  judgment  in  cap-  day  which  it  designates,  and  then  the 

ital  felonies  appears  from  all  the  books,  prisoner  is  brought  before  the  court 

Rastell's  Entries ;  2  Hale's  Pleas  of  the  and  it  appears  that  the  statute  on  which 

Crown,  899 ;  Coke's  Entries,  862,  853 ;  he  was  convicted  has  been  repealed  in 

and  3  Bur.  1812.    Nor  was  it  changed  the  mean  time,  he  cannot  be  resentenced. 

by  the  statute  of  25  Geo.  2,  c.  87,  which  Aaron  v.  The  State,  supra. 

enacted  that  all  persons  found  guilty  of  '  Bex  v.  Harris,  1  Ld.  Baym.  482. 

wilfiil  murder  should  be  executed  on  '1  Chit.  Crim  Law,  759-761. 

the  day  next  but  one  after  sentence  ^  8  Inst.  17, 18 ;  1  Hale  P.  C.  868 ; 

passed.  See  Rex  v.  King,  8  Bur.  1812/'  2  Hale  P.  C.  406,  418;  2  Hawk.  P.  C. 

p.  115.    See,  also,  Bussell  v.  The  State,  c.  51,  §  9 ;  4  Bl.  Com.  895. 

83  Ala.  866.    Still  in  Alabama  it  is  held  »  4  Bl.  Com.  895. 

that  a  sentence  in  a  capital  case  should  *  5  Inst.  17 ;   1  .Hale  P.  C.  868 ;   2 

specify  the  day  on  which  it  is  to  be  exe-  Hale  P.  C.  418 ;  2  Hawk.  P.  C.  c.  51, 

cuted ;  and,  if  it  does  not,  it  is  defective.  §  9. 

Aaron  v.  The  SUte,  40  Ala.  807,  809.  7  3  ingt  17 ;  2  Hale  P.  C.  418 ;  1  Hale 

1  The   State  v.  Oscar,  18  La.  An.  P.  C.  868 ;  4  Bl.  Com.  895. 

297 ;  The  State  v.  Kitchens,  2  Hill,  S.  84  Bl.  Com.  895,  note  1 ;  1  Hale  P. 

C.  612.   According  to  an  Alabama  case,  C.  868 ;  2  Hale  P.  C.  407, 418. 
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would  do  to  any  male  convict  who  had  been  sentenced  at  a 
former  session  or  by  another  tribunal.^ 

§  1142.  Jury  of  Matrons  — Their  Proceeding;B  —  Respite.  —  '*  If 

she  allege  that  she  is  pregnant,  a  jury  of  twelve  matrons  are 
impanelled  and  sworn  to  try  whether  she  is  quick  with  childy 
for  which  purpose  they  retire^with  her  to  some  convenient  place, 
and,  if  they  find  in  the  affirmative,  which,  it  is  said,  the  gentle- 
ness of  their  sex  generally  inclines  them  to  do,  when  pregnancy 
exists  at  all,^  she  is  respited  till  a  reasonable  time  after  her 
delivery,  or  till  the  ensuing  session.^  The  latter  mode  of  res- 
piting seems  to  be  preferable ;  because,  according  to  the  best 
authorities,  if  the  delivery  take  place  in  the  interval,  no  execu- 
tion can  with  propriety  be  awarded  until  the  next  assizes ;  for 
she  ought  again  to  be  asked,  if  she  has  any  thing  to  allege  in 
bar  of  execution,  as  she  may  have  obtained  a  pardon,  or  have 
something  to  urge  in  reversal  of  judgment.^  Besides,  the  first 
respite  is  considered  as  matter  of  record,  though  only  entered 
in  fact  by  the  clerk  of  assize  in  a  book  of  agenda,  and  cannot 
be  determined  but  by  a  new  award  of  execution.^  If,  at  the 
next  sessions,  she  has  not  been  delivered,  and  according  to  the 
course  of  nature  there  is  still  a  possibility  that  she  may  be 
delivered,  she  will  be  again  respited  till  the  session  ensuing.^ 

§1143.  Not    Pregnant  —  Second    Pregnancy.  —  "And    it    is 

said,  that,  where  it  is  discovered  that  she  was  not  quick  with 
child,  at  the  time  of  the  verdict  of  the  matrons,  or  even  where 
she  was  not  then  with  child  at  all,  but  has  since  become  so,  she 
ought  to  receive  another  respite.^  But  it  is  certain,  that,  if  she 
had  been  once  delivered,  she  has  no  right  afterwards  to  claim 
any  further  delay  of  execution ;  because,  as  it  is  said,  she 
ought  not,  by  her  own  incontinence,  or  voluntary  act,  after 
sentence,  to  evade  the  sentence  of  the  law.^  But  as  the  original 
delay  was  intended,  not  from  .forbearance  to  the  mother,  but 
pity  for  the  innocent,  this  seems  scarcely  reconcilable  with  the 

1  1  Hale  P.  C.  868.  «  1  Hale  P.  C.  869;  2  Hale  P.  C. 

2  2  Hale  P.  C.  418.  414;  4  Bl.  Com.  896. 
«  8  Inst.  17 ;  1  Hale  P.  C.  868,  869 ;       7  1  Hale  P.  C.  869. 

2  Hale  P.  C.  413;  2  Hawk.  P.  C.  c.  61,  8  3  jngt.  17,  18;  4  Bl.  Com.  895; 

§  9;  4  Bl.  Com.  896.  1  Hale  P.  C.  869;  2  Hale  P.  C.  413; 

*  1  Hale  P.  C.  869 ;  2  Hale  P.  C.  414.  2  Hawk.  P.  C.  c  61,  §  10;  Rnch, 

fi  1  Hale  P.  C.  869,  870;  2  Hale  P.  478. 
C.  414. 
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humane  priuciple  which  dictates  the  first  reprieve ;  and  proba- 
bly, in  such  a  case,  the  judge  would  exercise  the  discretion  he 
always  possesses,  in  granting  another  respite."  ^ 

§  1144.  Further  as  to  the  Procedure  —  At  what  Time  plead  — 
Contixiuaxioe  —  Jury  of  MatronSi  continued  —  (FonuB,  in  the  Note}. 

—  It  is  believed,  that,  as  matter  of  actual  practice,  the  judge, 
with  us,  will  usually,  in  consultation  with  the  counsel  on  both 
sides,  grant,  with  their  mutual  concurrence,  such  a  continuance 
of  the  cause  for  sentence  as  will  prevent  the  necessity  of  resort- 
ing to  the  common-law  provision  for  a  jury  of  matrons.  Yet 
such  a  jury  may  undoubtedly  be  impanelled  in  our  States,  the 
same  as  in  England,  unless  the  statutes  otherwise  provide.^  It 
is  not  probable  that  pregnancy  can  be  pleaded  at  an  earlier 
stage  of  the  cause  than  the  sentence.  It  has  been  held  in 
Arkansas,  that,  where  a  woman  has  been  convicted  of  a  peni- 
tentiary offence,  her  pregnancy  furnishes  no  ground  for  a  new 
trial.^  In  an  English  case,  which  occurred  in  1838,  when  the 
petit  jury  had  brought  in  a  verdict  of  guilty,  ^^  the  learned 
baron  "  who  tried  the  case,  says  the  report,  '^  passed  sentence 
of  death  upon  her.  And  on  Mr.  Bellamy,  the  clerk  of  assize, 
asking  the  prisoner  if  she  had  any  thing  to  say  in  stay  of  execu- 
tion, she  replied,  ^  I  am  with  child  now.' ''  Upon  this  a  jury 
of  matrons  was  summoned  forthwith  ;  but  they  found,  by  their 
verdict,  that  she  was  not  quick  with  child.^ 

1  4  Bl.  Com.  3d6,  note.  ^  It  may  be  useful  to  set  down  the 

'  Thus,  in  South  Carolina,  a  woman  course  of  the  proceeding,  as  detailed  in 

brought  up  to  receive  a  capital  sentence  the  report  of  this  case.    Upon  the  wo- 

pleaded    pregnancy.      ''  Whereupon/'  man's  plea  being  thus  deliyered  orally : 

says  the  report,  "  she  was  remanded  to  "  Gumey,  B,  —  Let  the  sheriff  impanel 

jail ;   and  the  sheriff  was  directed  to  a  jury  of  matrons  forthwith.    Let  aU 

summon  a  jury  of  matrons,  de  ventre  the  doors  be  shut,  and  no  one  be  suf- 

inspiciendo.    The  court  then  adjourned  £Bred  to  leaye  the  court.    [The  reporter 

fh>m  day  to  day  till  the  inquisition  was  tells  us,  that  this  order  is  always  given 

found.    It  was  then  returned  by  the  before  ajury  of  matrons  is  impanelled; 

sheriff  into  court,  under  the  hands  and  and  he  belieyes  the  reason  is  *  to  pre- 

seals  of  twelve  matrons,  in  which  they  vent  the  ladies  fh)m  leaving  the  court,' 

certified  that  they  had  examined  the  and  thus  rendering  it  difficult  to  collect 

prisoner,  and  found  that  she  was  not  a  jury.]      The  under-sheriff  went  to 

pregnant.      The   prisoner   was    then  twelve  married  ladles,  who  were  pres- 

broaght  up  and  received  sentence  of  ent  in  court ;  and,  haying  obtained  their 

death,  and  was  afterwards  executed  in  names,  he  returned  them  in  a  panel  to 

pursuance  of  the  sentence."  The  State  Mr.  Bellamy,  and  these  ladies  were  then 

V.  Arden,  1  Bay,  487,  489,  490.  caUed  by  Mr.  Bellamy,  and,  having 

t  Haleman  v.  The  State,  18  Ark.  105.  answered   to   their  names,   the  fore 
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THE  EXECUTION  OF  THE  SENTENCE. 

§  1145.  introductioii.  —  We  have  already  considered  how  a 
fine,  levied  on  the  defendant  by  the  sentence  of  the  court,  is  to 
be  collected.^  It  remains  to  make  some  observations  upon  the 
other  punishments. 

§  1146.  Precept  for  ExecntiLon.  —  Chitty  says :  *  "In  the 
King's  Bench,  when  judgment  of  death  is  given,  and  the  exe- 
cution is  to  be  performed  by  the  marshal  of  the  court,  in  whose 
custody  the  prisoner  is  always  supposed  to  continue,  the  entry 
is  et  prcBceptum  est  marescallOy  Sfc,^  quod  faciat  executianem 
periculo  incumbenteJ^  When  a  nobleman  is  attainted  of  felony 
or  treason  before  the  Lord  High  Steward,  there  is  a  precept 

matron  was  sworn  in  the  following  waysattend  these  cases,  but  it  attended 
form :  —  this  one :  — 

"*Tou,asfoiBmatn>nofthisimy,swear  " ^^^"^  »  "^^^^  ^™^  *^«y  [the  ma- 

that  you  will  dilij?eiitly  inquire,  search,  trons]  sent  a  message  mto  court,  that 

and  try  Anne  Wycherley,  the  prisoner  at  they  wished  for  the  assistance  of  a  sur* 

the  bar,  whether  she  be  quick  with  child  Mon. 

or  not,  and   thereof  a  true  verdict  give,  **  „  A            »       t  ♦u:  u  *i.  *  t        u* 

according  to  the  best  of  your  skiU  anci  Gum^,  B.  —  l  thmk  that  I  ought 

knowledge.    So  help  you  God.'  not,  considering  the  terms  of  the  bai- 

„  mu     *i .«.>.»«.  ««.«  ♦»,««  .„^*»  li^»  oath,  to  allow  a  surgeon  to  go  to 

"  The  other  matrons  were  then  sworn  ^,             '.       , .  ,  ^v    •         i«      T_ 

follows  • room  m  which  the  jury  of  matrons 

is,  and  that  they  should  come  into 

"  *  The  same  oath  which  your  fore  matron  court" 

has  taken,  on  her  part,  you  shall  well  and  iT«n«  *Mm  ♦!»«  Ut^^f  n«.fw«n.  ^».^ 

truly  observe  and  keep,  on  your  respecUve  .   ^P^^  ****•'  ^^«  J«*7  ^  matrons  came 

part.    So  help  you  God.'  into  court,  and  a  surgeon  was  sent  out 

«  A  V  M-i*.        *u  — .•«*!.-  ^  1     to  examine  the  prisoner.    When  he  had 

"  A  bailiff  was  then  sworn  m  the  fol-     ,        ...        ^  5  ^  i.    i    •  ^   ^l 

.     .      ^       , done  this,  and  had  come  back  mto  the 

owmg   orm .  presence  of  the  judge  and  the  jury  of 

"^You  shall  well  and  truly  keep  this  matrons,  he  was  sworn  according  to 

jury  of  matrons  wilhout  meat,  drink,  or  ♦u      f^  u  Yon    uhalX    trii«   MAwer 

fire,  candlelight  excepted ;  you  shall  suffer  ^^\  ^f ™'       ^^u      !^  r       \  ??  7 

no  person  but  the  prisoner  to  speak  to  make,"  &c.,  and  then  delivered  his  tes- 

them;  neither  bhall  you  speak  to  them  timony.  On  the  reception  of  this  tes- 
yourself,  unless  it  be  to  ask  them  if  they  timony,  the  jury  again  retired:  and, 
are  agreed  on  their  verdict,  without  leave  v„„.  „  „„«»^j  ^„  ♦u^:,  „««^:«*  *u«.„ 
of  the  court.    So  help  you  God.'  "»^">8  *8^d  ^^  ^^^^  verdict*  they 

came  back  and  rendered  it  in  open 

"The  jury  of  matrons  then  retired  to  court    Reg.  v,  Wycherley,  8  Car.  & 

a  private  room,  and  the  prisoner  was  P.  262. 
taken  to  them."  ^  Ante,  §  1182-1188. 

The  report  then  describes  a  supple-       *  1  Chit.  Crim.  Law,  780,  781* 
mental  proceeding,  which  does  not  al-       '2  Hale  F.  C.  6, 409. 
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for  the  execution  in  the  name  of  the  High  Steward,  and  authen- 
ticated by  his  seal.^  And  a  similar  precept  is  said  formerly  to 
have  been  issued  under  the  hand  of  the  judge  in  every  execu- 
tion for  a  capital  felony.^  In  the  High  Court  of  Parliament, 
before  His  Majesty,  the  sentence  is  always  put  in  force  by  a  writ 
from  the  king.*  Formerly,  when  judgment  was  given  by  com- 
missioners of  Oyer  and  Terminer,  the  precept  for  execution  was 
issued  to  the  sheriff  in  the  names,  and  under  the  seals,  of 
three  of  the  commissioners,  one  of  whom  was  of  the  quorum ; 
and  justices  of  jail  delivery  were  accustomed  to  award  a  sim- 
ilar instrument,  reciting  the  judgment,  and  commanding  execu- 
tion to  be  done,  or  entering  on  the  record  et  dictum  eat  per 
curiam  hie  vicecomiti  comitatos  prcedictij  quod  faciat  execvr 
tianem  periciUo  incurnhente.^  But  it  has  long  been  settled,  that, 
in  capital  cases,  the  prisoner  may  be  put  to  death  with  any 
writ  or  precept.^  And  when  the  proceedings  of  the  court 
were  in  Latin,  the  execution  of  the  prisoner  was  directed  by 
the  words  au9.  per  coL  written  against  his  name  in  a  calendar 
prepared  for  the  purpose.^ 

§  1147.  ContinuecL  —  "  The  practice  at  the  present  day,  at  the 
assizes,  is  as  follows :  When  all  the  other  public  business  of 
the  court  is  terminated,  the  clerk  of  assize  makes  out  in  writing 
four  lists  of  the  prisoners,  with  separate  columns ;  containing 
their  crimes,  verdicts,  and  sentences ;  and  a  blank  column,  in 
which  the  judge  writes  what  is  his  pleasure  respecting  those 
capitally  convicted,  as  to  be  executed,  respited,  or  transported.^ 
If  the  sheriff  afterwards  receives  no  special  order  from  the 
judge,  he  executes  the  judgment  of  the  law  in  the  usual  manner, 
according  to  the  directions  of  his  calendar.^  In  every  county, 
this  important  subject  is  settled  with  great  deliberation  by  the 
judge  and  the  clerk  of  assize,  before  the  former  leaves  the  town 
where  the  assizes  are  holden :  but  probably,  in  different  coun- 
ties, with  some  slight  variation  ;  as,  in  Lancashire,  no  calendar 

1  8  Inst.  81;  2  Hale  P.  C.  409;  4  Com.  408;  WUluans  Just  Execudon 

Bl.  Com.  408 ;  Williams  Just.  Execu-  and  Reprieve, 
tion  and  Reprieve.            .  *  Finch,  478 ;  2  Hale  P.  C.  409. 

3  4  Bl.  Com.  408.  •  4  Bl.  Com.  408 ;  2    Hale  P.  C. 

*  lb. ;  Williams  Just.  Execution  and  409. 
Reprieve.    See  form,  Foster,  146;  4       ?  4  Bl.  Com.  404,  note  1;  2  Hale  P. 

Bl.  Com.  App.  VII.  C.  409. 

«  8  Inst.  81 ;  2  Hale  P.  C.  409,*^  4  Bl.       9  4  BL  Com.  404,  note  1. 
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is  left  with  the  jailer,  but  one  is  sent  to  the  secretary  of  the 
state  for  the  department.^  But,  in  London,  the  recorder,  after 
reporting  in  person  to  the  king  the  several  cases  of  the  pris- 
oners, and  receiving  his  royal  pleasure  that  the  law  should 
take  its  course,  issues  his  warrant  to  the  sheriffs,  directing  them 
to  perform  the  execution  on  the  day  and  at  the  place  appointed.^ 
In  the  Court  of  King's  Bench,  if  the  prisoner  be  tried  at  the 
bar,  or  brought  thither  by  habeas  corpus^  a  rule  is  made  for  the 
execution,  either  specifying  the  time  and  place,  or  leaving  them 
to  the  discretion  of  the  marshal.^  It  seems  to  be  the  proper 
mode  for  the  court  not  to  name  a  day,  when  the  execution  is 
to  take  place  in  another  county ;  but  make  a  rule  to  deliver 
the  prisoners  to  the  sheriff  of  that  county  where  the  punish- 
ment is  to  be  inflicted."  * 

§  1148.  The  Place  —  (Precept;  Ac,  continued,  in  the  Note). — 
"  The  court,"  says  Chitty  in  another  passage,^  "  may  either 
appoint  the  place,  or  they  may  leave  it  to  the  sheriff."  ^  It  is 
not,  however,  best  to  extend  further  this  statement  of  details  as 
collected  by  the  English  writers.  A  digest  of  a  few  points 
will  be  given  in  a  note.*^    In  most  of  our  States,  matters  of 

1  4  Bl.  Com.  404.  note  1.  v.  Garside,  4  Ner.  &  M.  88,  2  A.  &  E. 

'  lb.    See  form,  4  Bl.  Com.  App.  266.    In  this  case,  also,  the  court  re- 

YI.  fused  to  hear  an  application  from  a 

*  Foster,  48 ;  6  Harg.  St.  Tr.  882 ;  8  sheriff,  into  whose  custody  the  prison- 
Bur.  1812;  4  Bl.  Com.  404;  2  Hale  P.  ers  had  been  removed,  praying  that 
C.  409.   See  form,  4  Bl.  Com.  App.  IV.  the  order  to  do  execution  might  not  be 

<  8  Bur.  1812.  made  upon  him.    Tet  in  Rex  v.  Antro- 

*  1  Chit.  Crim.  Law,  788.  bus,  supra,  it  was  held  that  a  sheriff  is 
«  8  Bur.  1812 ;  4  Bl.  Com.  404 ;  V^il-    not  bound,  upon  senrice  of  a  copy  of 

liams  Just.  Heprieves  and  Executions,  the  calendar  of  prisoners  signed  by  a 
7  Where  the  sheriff  has  the  custody  justice  of  jail  delirery  at  the  assizes, 
of  a  prisoner,  the  judgment  of  the  to  execute  prisoners  against  whom  sen- 
court  passing  sentence  of  death  upon  tence  of  death  has  been  passed,  unless 
him  is,  without  any  warrant  or  copy  such  prisoners  are  in  his  legal  custody, 
of  the  calendar,  sufficient  to  authorize  The  bodies  of  executed  murderers 
and  require  the  sheriff  to  do  execution ;  were  by  the  common  law  at  the  king's 
the  copy  of  the  calendar  signed  by  the  disposal,  therefore  the  court  could  not 
judge  is  a  mere  memorial.  Rex  v.  direct  them  to  be  hung  in  chains^ 
Antrobus,  2  A.  &  E.  788,  798,  4  Ner.  &  though  the  king  could.  Rex  v.  Hall, 
M.  665.  The  Court  of  King's  Bench  1  Leach,  4th  ed.  21.  Where  a  sUtute 
has  authority  to  order  the  sheriff  of  provides  for  punishment  by  imprison- 
any  county,  or  the  marshal  of  the  ment  not  more  than  one  year,  without 
court,  to  carry  into  execution  a  sen-  stating  the  place  of  imprisonment,  it 
tence  of  death,  pronounced  by  a  judge  should  be  in  the  county  jail,  and  not. in 
under  a  commission  of  Oyer  and  Ter-  the  penitentiary.  Homer  o.  The  State, 
miner  and  general  jail  delivery.    Rex  1  Oregon,  267.  -» 
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this  sort  are  determined  by  a  course  of  domestic  usage,  follow- 
ing more  or  less  closely  the  English  ;  but  we  need  not  enter 
into  these  questions  in  volumes  intended  for  general  use. 

§  1149.  "What  Prison,  &c.  —  There  are  not  many  points,  of  a 
general  nature,  connected  with  the  subject  of  imprisonment,  to 
be  here  discussed.  Some  local  and  inferior  points  are  stated 
in  a  digest  of  cases  appended  in  a  note.^  In  England,  the 
Court  of  Queen's  Bench,  sitting  at  Westminster,  can,  at 
common  law,  sentence  the  convict  to  any  prison  in  England,  as 
well  as  to  the  one  belonging  to  the  court.^  Or,  as  the  doctrine 
is  stated  by  Chitty,^  since  '^  all  prisons  within  the  realm  are 
the  king's,  the  Court  of  King's  Bench  may  commit  an  offender 
to  any  legal  jail  within  the  kingdom."  ^  So  in  Georgia  it  has 
been  held,  that,  if  the  county  jail  is  insecure,  one  convicted  of 
murder  may  be  committed  by  the  court  to  the  jail  of  another 
county.*  In  New  York,  the  law  determines  in  what  prison 
the  convicted  person  shall  be  confined,  the  court  can  commit 
to  no  other,  and  it  need  not  be  specified  in  the  sentence.® 

§  1150.  Continued.  —  Perhaps,  on  general  principles,  aside 

^  The  Pennsylvania  acts  of  March  and  goverament.  Therefore  authority 
28, 1826,  and  April  10, 1885,  which  an-  to  a  justice  of  the  peace  to  commit  to 
thorize  the  committing  of  infants  to  the  the  workhouse,  will  not  authorize  a 
house  of  refuge  without  trial  by  jury,  committal  to  the  common  county  jail* 
are  constitutional.  Said  the  court:  The  State  v,  EUia,  2  Dutcher,  219. 
"  The  house  of  refuge  is  not  a  prison.  The  house  of  correction  for  the  county 
but  a  school,  where  reformation  and  of  Middlesex,  adapted  to  the  separate 
not  punishment  is  the  end."  Ex  parte  reception  of  felons  pursuant  to  Stat.  22 
Grouse,  4  Whart.  9.  In  Massachusetts,  Geo.  8,  c.  64,  and  other  acts,  is  a  legal 
by  Rey.  Stats,  c.  189,  §  8,  a  sentence  to  prison  for  the  safe  custody  of  persons 
imprisonment  in  the  State  prison  must  under  a  charge  of  high  treason.  Ex 
be  partly  to  solitary  imprisonment  and  parte  Evans,  8  T.  R.  172. 
partly  to  confinement  at  hard  labor;  ^  Rex  v.  Hart,  80  Howell  St.  Tr. 
therefore  a  sentence  which  directs  no  1181, 1194, 1894,  12  Q.  B.  1041,  note, 
solitary  imprisonment  is  erroneous,  and  '  1  Chit.  Crim.  Law,  800. 
may  be  reversed  on  error  at  the  suit  of  ^  8  T.  R.  176 ;  Barnes,  885,  888, 889 ; 
the  convict.  Stevens  v.  Commonwealth,  Loffb,  486 ;  8  Inst.  100.  See  also  Rex 
4  Met.  860.  And  see,  for  other  points  v.  Musson,  9  D.  &  R.  172. 
under  the  statutes  of  this  State,  Shep-  ^  Revel  v.  The  State,  26  Ga.  275. 
herd  t;.  Commonwealth,  2  Met  419.  In  Pennsylvania,  prior  to  the  statute  of 
A  fientence  to  the  State  prison,  not  April  4, 1807,  a  prisoner,  convicted  out 
ordering  hard  labor  and  solitary  con-  of  the  county  of  Philadelphia,  of  any 
flnement,  is  insufficient  Benedict  v,  oflence  except  felony,  or  larceny,  could 
The  State,  12  Wis.  818 ;  Peglow  v.  The  not  be  sentenced  to  imprisonment  in 
State,  12  Wis.  584.  In  New  Jersey,  the  jail  of  that  county.  Barlow  v.  Corn- 
jails  and  workhouses  are  treated  as  monwealth,  8  Binn.  1. 
entirely  distinct  in  their  origin,  object,  *  Weed  v.  People,  81 N.  Y.  465. 
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from  what  may  come  from  the  peculiar  language  employed  in 
particular  statutes,  it  may  be  competent  for  the  courts  of  this 
country  to  sentence  convicts  to  any  prison  which  may  be 
located  within  their  general  jurisdiction  ;  even,  for  instance,  to 
commit  to  the  State  prison  one  who  is  to  suffer  the  common- 
law  imprisonncient  for  a  common-law  misdemeanor.^  Yet, 
according  to  a  Pennsylvania  case,  when  persons  are  convicted 
of  a  riot,  though  of  an  aggravated  kind,  it  is  illegal  to  sentence 
them  to  the  penitentiary;  the  proper  imprisonment  for  the 
offence  being  in  the  county  jail.^  But  such  a  point  as  this, 
necessarily,  in  this  country,  depends  so  much  upon  a  consid- 
eration of  the  particular  language  of  statutes,  and  upon  the 
general  course  of  legislation  upon  the  subject,  and  the  usage 
in  the  particular  State,  as  to  render  a  general  discussion  of  it 
of  but  little  practical  help  in  new  cases  which  arise. 

§  1151.  Management  of  the  Prison.  —  It    has    been    held  in 

England,  that  the  Court  of  Queen's  Bench  has  no  authority  to 
interfere  in  the  regulation  and  management  of  the  jails  in  the 
kingdom.  Therefore,  where  persons  who  had  been  found 
guilty  of  a  misdemeanor,  and  confined  in  a  county  jail  under 
the  sentence  of  the  court,  prayed  to  be  allowed  tlie  same  indul- 
gences as  prisoners  confined  for  felony,  this  tribunal  refused  to 
make  any  order  upon  the  jailer  for  that  purpose.^  In  a  Penn- 
sylvania case,  where  the  prisoner  asked  to  be  discharged  on  a 
habeas  corpus,  it  was  observed  by  Huston,  J. :  ^^  This,  then, 
presents  the  case  of  a  person  legally  confined,  but  who  alleges 
he  is  not  legally  treated.  If  the  keepers  misbehave,  by  using 
undue  rigor  or  imposing  hardships  or  severities  on  the  prisoner 
not  authorized  by  law,  they  may  be  punished  by  a  proper  pro- 
ceeding, before  the  proper  tribunal ;  or,  if  the  misbehavior 
consists  in  undue  indulgence,"  there  is  a  remedy.  Yet  a 
matter  of  this  sort  will  not  furnish  ground  on  which  the  pris- 
oner can  be  discharged  from  confinement.^ 

^  Thus,  I  am  referred  by  George  flnement  in  the  State  prison  fire  years 

Bemis,  Esq.,  of  Boston,  well  known  for  at  hard  labor,  and  thirty  days  solitary, 

extensive  criminal-law  learning,  to  the  for  a  common-law  conspiracy  against 

unreported  Massachusetts  case  of  Com-  the  character  of  a  young  girl, 

monwealth  v,  Ebenezer  Shives,  who,  ^  Clellans  v.  Commonwealth,  8  Barr, 

as  appears  by  the  State  prison  records,  228. 

was,  at  Lenox,  May  6,  1818,  sentenced  '  Rex  v.  Carlile,  1  D.  &  R.  685. 

by  the  Supreme  Judicial  Court  to  con-  ^  Pember's  Case,  1  Wbart.  489,  4i8, 
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§  1152.  Confinement  in  "Wrong  Frlson.  — "  If,"  says  Chitty,^ 
"  the  order  of  a  court  be  to  confine  a  person  in  a  certain  prison, 
the  confining  him  in  any  other  prison  would  be  false  imprison- 
ment, for  which  he  may  recover  damages."  ^  The  other  punish- 
ments known  to  the  common  law  are  so  entirely  out  of  use  in 
tliis  country  that  it  is  not  necessary  to  consider  them  here. 


CHAPTER  LXXIX. 

THE  RECORD. 

116$-1166.  Introduction. 

1167-1164.  Keeping  and  Making  up  of  the  Record. 

1165-1187.  Fonn  of  the  Record* 

§  1158.  0ncertaintie8  conneoted  with  this  Subject  —  There  is 
no  subject  relating  to  the  law  of  criminal  procedure  upon  which 
it  is  so  difficult  to  set  down  any  thing  as  positive  law,  as  the 
subject  of  the  record.  The  uncertainties  proceed  from  various 
causes.  In  the  first  place,  the  record  is  kept  by  the  clerk,  it  is 
not  often  transferred  from  his  books  to  the  books  of  reports, 
and  the  questions  which  have  been  decided  upon  it  are  not  all 
of  a  sort  to  shed  any  general  light  In  the  next  place,  the 
judges  themselves,  though  in  theory  of  law  they  have  the 
superintendence  of  the  records,  and  direct  the  clerks  what 

444 ;  8.  p.  Reddill's  Case,  1  Wliart.  446,  the  prison  boanda  or  rules,  under  the 

448.    In  these  cases  it  was  held,  tliat  act  of  Assembly,  by  an  express  order 

prisoners  sentenced  in  1828  to  impris-  or  rule  of  the  court  which  sentences 

onment  to  hard  labor  for  a  number  of  him.    Ex  parte  Bradley,  4  Ire.  648. 

years  in  tlie  Walnut  Street  prison  {  and  l  1  Chit.  Crim.  Law,  800. 

thence  removed,  on  this  prison  being  >  1  Salk.  408 ;  Skin.  664 ;  Bac.  Ab. 

sold,  to  the  Arch  Street  prison,  where  Trespass,  D,  8.    The  word  "  peniten- 

they  were  kept  without  hard  labor ;  tiary  "  is  used  in  the  Kansas  statutes 

were  not  therefore  entitled  to  be  dis-  to  denote  a  prison,  or  place  of  punish- 

charged  on  habeas  corpus.    The  ques-  ment,  therefore  it  is  not  error  to  sen- 

tion,  however,  turned  principally  upon  tence  a  prisoner  to  hard  labor  in  the 

the  construction  of  certain   statutes,  penitentiary,  although  there  is  properly 

In  North  Carolina,  a  prisoner  who  has  no  penitentiary  in  the  State,  and  no 

been  convicted  of  a  misdemeanor,  and  statute  authoriring  such   punishment 

sentenced  to  imprisonment  in  the  jail,  for  the  offence  charged.    Millar  t;.  The 

can  only  be  entitled  to  the  privilege  of  State,  2  Kansas,  174. 
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entries  to  make  and  how  to  keep  them,  possess  oftentimes 
but  little  practical  knowledge  on  the  subject,  and  give  to  it 
little  attention.  The  consequence  of  which  is,  that  pretty 
generally  their  opinions,  in  tlie  reported  cases,  are  not  very 
instructive.  And,  lastly,  the  practice  in  our  several  States  is 
not  quite  uniform ;  and  it  is  not  always  possible  to  determine 
whether  a  particular  decision  proceeds  upon  the  broad  and 
open  doctrine  which  is  everywhere  followed,  or  upon  some 
local  usage. 

§  1154.  More  or  less  FniL  —  Again,  a  record  ought  to  be 
more  or  less  full  according  to  the  circumstances  of  the  par- 
ticular case,  and  what  is  wanted  of  it.^  As  already,  in  sub- 
stance, observed,^  the  parties  have,  at  least  iii  theory  of  law, 
the  right,  if  for  any  special  good  reason  they  demand  it,  to 
have  every  thing  which  transpires  in  their  cause  made  matter 
of  record.  And  if  one  omits  to  require  a  particular  thing 
which  may  be  found  essential  to  him  put  upon  the  record,  he 
cannot,  after  he  has  lost  by  lapse  his  right  to  have  the  record 
perfected,  avail  himself  of  what  is  thus  omitted.  Accord- 
ingly if  the  prosecuting  power  neglects  to  have  a  sufficient 
record  made  against  a  convicted  defendant,  and  the  time  to 
have  it  amended  has  passed,  this  power  cannot  lawfully  hold 
the  defendant  to  serve  out  any  sentence  which  remains  to  be 
executed. 

§  1155.  Farther  Introductory  Views.  —  These  preliminary 
suggestions  will  afford  us  some  Itelp  in  our  further  investiga- 
tions. Still  the  matter  of  this  chapter  lies  so  much  in  uncer- 
tainty in  the  adjudged  American  law,  and  it  has  been  so  little 
treated  of  by  preceding  authors,  English  and  American,  that,  in 
order  to  do  any  adequate  justice  to  it,  we  shall  be  obliged  to  ex- 
tend the  chapter  over  a  wider  space  than  might  at  the  first  im- 
pression seem  necessary.  And  when  we  have  reached  the  end, 
we  shall  be  compelled  to  regret  that  only  general  views  and 
principles  have  been  attained,  at  places  where  the  reader  desired 
specific  rules,  and  instructions  drawn  into  exact  form. 

§  1156.  How  the  Chapter  divided.  —  What  is  to  be  said  will 
bo  divided  as  follows  :  I.  The  Original  Keeping  and  Ultimate 
Making  up  of  the  Record  ;  II.  The  Form  of  the  Record. 

1  And  see  ante,  §  822-826.  s  Ante,  §  826. 
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I.    The   Original  Keeping  and  Ultimate  Making  up  of  the 

Record, 

§  1157.  Docket  Entries,  &0.,  distinguished  from  Record  —  How 
made.  —  The  record  of  judicial  proceedings  is  always,  in  the 
first  instance,  taken  down  by  the  clerk  of  the  court  in  the  way 
of  short  entries  made  upon  his  docket,  or  of  indorsements  upon 
papers  filed,  and  the  like.  It  is  not  until  after  the  term  of 
the  court  closes,  that  the  extended  record,  or  record  proper, 
is  made  ;  and,  for  the  making  up  of  this  record,  resort  is  bad 
to  the  docket  entries,  to  the  accompanying  files  of  papers,  and 
to  the  several  indorsements  upon  them.  Tiiese  serve  as 
memoranda  for  the  clerk.  In  England,  the  extended  entry, 
or  record  proper,  is  written  upon  parchment ;  in  the  United 
States,  books  made  of  stout  paper  are  used.^ 

§  1158.  Docket  Bntries,  continued  —  Supervision  of  Judge  — 

Amendments.  —  The  clerk  of  the  court,  in  making  these  docket 
entries  and  the  like,  though  practically  proceeding  in  most 
instances  without  any  interference  or  special  instructions 
from  the  bench,  still,  in  point  of  law,  acts  as  the  recording 
agent  of  the  judge,  who  is  entitled  to  supervise  and  control 
his  entries,  and  who  does  sometimes  practically  interfere  with 
them.^  And  suppose  the  judge  discovers  that  the  clerk  has 
made  a  mistake  in  the  entry  of  one  of  his  orders  of  the  pre- 
ceding day,  he  may  direct  the  error  in  the  entry  to  be  cor- 
rected.^ Likewise,  if  the  clerk,  in  entering  a  verdict  of 
acquittal,  prefaces  the  entry  by  a  statement  of  the  grounds  on 
which  it  was  rendered,  the  statement  not  being  authorized  by 
the  jury,  the  judge  may  and  should  direct  this  matter  to  be 

•1  See  Commonwealth  v.  Weymouth,  statement  of  the  act  of  the  court,  and 

2  Allen,  144,  146 ;  Weed  v.  Weed,  26  must  be  presumed  to  be  made  by  its 

Conn.  837 ;  Osborne  v.  Toomer,  6  Jones,  direction,  either  by  a  particular  order 

K.  C.  440 ;  Cromwell  v.  Bank  of  Pitts-  for  that  entry,  or  by  a  general  order,  or 

burg,  2  Wallace,  Jr.,  669 ;  Gibson  v,  by  a  general  and  recognized  usage  and 

Commonwealth,  2  Va.  Ca.  Ill ;  Read  practice,  which   presupposes  such  an 

v.  Sutton,  2  Cush.   116;    Croswell  v.  order.".  Shaw,  C.  J. in  Read  v.  Sutton, 

Byrnes.  9  Johns.  287.  2  Cush.  116, 128.    See  also  Weighorst 

2  "  The  docket  is  the  record,  until  v.  The  State,  7  Md.  442. 

the  record  is  fully  extended,  and  the  '  Gibson  v.  Conunonwealth,  2  Ya. 

tame  rules  of  presumed  verity  apply  to  Cas.  111. 
it  as  to  the  record.    Ereiy  entry  is  a 
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expuDged.^  Again,  after  there  has  been  a  trial  and  convic- 
tion at  the  same  term  at  which  the  indictment  was  found, 
the  judge  may  then  direct  the. clerk,  for  the  purpose  of  sup- 
plying omissions  in  the  docket  entries,  to  indorse  on  the 
indictment  "  filed,"  and  to  date  the  indorsement  according  to 
the  fact,  and  to  sign  it;  he  may  also  cause  an  entry  to  be 
made  on  the  minutes,  that  the  indictment  was  returned  into 
court.  Over  such  matters  the  court  has  control  during  the 
term ;  and  it  may  alter  or  amend  them  or  set  them  aside,  as 
justice  may  require.* 

§  1159.  ReverBing  Orders,  &o.  —  NoL  Pros.  —  Such  alterations 

as  those  mentioned  in  the  last  section  are  made  to  correct 
errors  and  secure  accuracy  in  the  record.  But  sometimes  the 
order  itself  is  changed,  and  the  entry  made  to  correspond  to 
the  altered  fact.  Thus,  a  prosecuting  ofiicer  having,  by  leave 
of  court,  entered  a  nol.  pros,  to  a  part  of  an  indictment,  it  was 
held  that  the  court  did  right  in  then  permitting  him  to  have 
this  entry  stricken  from  the  docket,  the  defendant's  witnesses 
being  still  in  attendance.^  And,  as  a  more  general  proposition, 
while  proceedings  are  in  fieri^  the  court  may  reconsider  and 
modify  or  expunge  its  orders,  judgments,  and  the  like,^  as  a 
speaker  or  writer  may  withdraw  or  change  a  word  which  he 
finds  does  not  convey  the  idea  which  on  reflection  he  intends. 
And  an  order,  which  has  been  made,  may  be  modified  or  an- 
nulled at  any  time  during  the  term.  This  is  so  even  where 
the  court  is  held  by  two  difierent  judges  presiding  separately ; 
the  second  one  has  the  same  power  over  the  orders  of  the  first 
as  over  his  own.^ 

§  1160.  Not  after  Term  olosea —  AmendmentB — ModificationB, 

&o.  —  When  the  term  of  the  court  has  closed,  it  is  too  late  to 
undo,  at  a  subsequent  term,  what  was  done  at  the  former  term. 
A  judgment  of  the  court,  for  instance,  cannot  then  be  opened 
and  modified,  or  set  aside.^    Neither,  it  has  been  held,  can  the 

1  Commonwealth  t;.  Quami,  2  Ya.  ^  The  State  v.  Womack,  17  Texas, 

Cas.  89.  287.    And  See  Van  Dyke  v.  The  State, 

s  Franklin  o.  The  State,  28  Ala.  9.  22  Ala.  57. 

s  The  State  v.  Natting,  89  Maine,  «  Brash  v.  Robbins,  8  McLean,  486 ; 

S69.  Rex  V,  Hunter,  1  WiIb.  168 ;  Common- 

^  Commonwealth    v.    Goddard,    18  wealth  t7.  Shanks,  10  B.  Monr.  804; 

Mass.    455,    458 ;    Commonwealth   v.  Morrison  v.  Dapman,  8  Cal.  255 ;  Van 

Weymouth,  2  AUen,  144;  ante,  §  1128.  Dyke  v.  The  State,  22  Ala.  57. 
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clerk,  at  a  subsequent  term,  make  an  entry  of  what  truly 
transpired  at  the  preceding  term.^  But  this  refers  to  the 
power  of  the  clerk,  proceeding  of  his  own  motion.  The  court 
may  order  nune  pro  tunc  entries,  as  they  are  called,  made  to 
supply  some  omission  in  the  entry  of  what  was  done  at  the 
preceding  term ;  yet  this  is  a  power  the  extent  of  which  is 
limited,  and  not  easily  defined.^  In  general,  mere  clerical 
errors  may  be  amended  in  this  way.'  So  of  the  mistake  of 
the  clerk  in  the  name  of  the  judge  before  whom  the  indict- 
ment was  found.^ 

§  1161.  Amendmenta,  continued — Tlie  Bvidenoe.  —  The  court, 
in  determining  whether  a  record  or  a  docket  entry  requires 
amendment,  in  order  to  represent  the  fact,  is  not  bound  by  the 
ordinary  rules  of  evidence.  It  may  resort  to  any  proof  which 
is  satisfactory.^ 

§  1162.  Form  of  Nunc  pro  tano  Entiles.  —  It  seems  pretty 

plain  on  principle,  that,  if  the  court  would  have  its  records 
kept  in  an  orderly  way,  it  should  direct  the  nunc  pro  tunc  entry 
of  the  correction  to  be  made  as  follows.  In  the  records  of  the 
term  at  which  the  entry  is  ordered,  let  an  entry  appear  to  the 
effect,  that,  whereas  on  inspection  of  the  record  of  the  preced- 
ing term  an  error  therein  appears,  &c.,  it  is  considered  that  the 
same  be  corrected  and  amended,  A;c.,  setting  out  the  amend- 
ment. Then  let  the  clerk  enter  the  amendment  also,  in  full, 
if  there  is  space,  in  the  margin  of  the  preceding  record  ;  adding 
a  reference  to  the  record  in  which  the  order  for  the  amendment 
appears.  The  books  of  record,  therefore,  will,  on  inspection, 
show  the  amendment ;  yet,  when  the  clerk  is  called  on  for  a 
transcript,  he  will  make  it  as  though  the  record  had  originally 
stood  as  amended.^ 

1  McQoillen  v.  The  State,  8  Sm.  &  Tonej,  11  MisBO.  661 ;  The  State  v. 

M.  587.  Maber,  d5  Maine,  226. 

'  The  State  v.  Clark,  18  Misso.  482;  *  Brady  v.  Beason,  lupra ;  Commoo* 

Morrison  v.  Daproan,  supra;  Bilansky  wealth  v,  Phillips,  11  Pick.  28;  The 

V.  The  State,  8  Minn.  427;  The  State  SUte  v.  Ball,  27  Blisso.  824 ;  Common- 

V.  Pearce,  14  Ind.  426 ;  Jones  v.  Lewis,  wealth  v.  Miller,  6  Dana,  816. 

8  Ire.  70 ;  Daj  v.  The  State,  18  Misso.  *  The  State  v.  Craton,  6  Ire.  164. 

422;    Brady  v.  Beason,  6   Ire.  426;  *  Mayo  v.  Whitson,  2  Jones,  N.  C. 

Nebon   v.  Barker,    8   McLean,   879;  281. 

Stewart  v.  Bennett,  1  Pla.  487 ;  Pink-  *  Probably  the   actaal   practice   of 

ston  i;.  Taliaferro,  9  Ala.  647 ;  Green  courts  in  this  matter  differs.    The  fol- 

V.  The  State,  19  Ark.  178;  Matter  of  lowing  is  a  digest  of  sach  cases  as  are 
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§  1163.  How  the  Record  Proper  is  made  iqx — We  hare  already 
seen  how  this  ia  in  a  general  way.^  Bat  there  is  some  differ- 
ence of  practice,  in  oar  several  States,  in  respect  to  it.  For 
example,  the  whole  coarse  of  things  of  this  sort  is,  in  Pennsyl- 
vania, described  as  being  very  loose.'  ^^  With  as,"  said  Gib- 
son, 0.  J.  ^  a  full  record  is  seldom,  perhaps  never,  formally 
made  ap ;  bat  the  docket,  which  stands  in  its  place,  must  con- 
tain the  substantial  parts  of  it,  from  which,  together  with  the 
other  records  in  the  office,  such  a  record  might  be  formed.  It 
is  because  the  proceedings  remain  in  paper  that  we  have  been 
able  to  dispense  with  strict  form  as  to  tense  and  person ;  hold- 
ing fast,  however,  to  matter  of  substance." '  There  may  be 
also  some  other  States  in  which  the  practice  is  not  so  good  as 
it  should  be ;  but,  if  precedents  from  Pennsylvania  are  to  be 
followed  elsewhere,  let  us  hope  that  her  truly  valuable  ones 
will  be  generally  selected  for  the  purpose,  rather  than  this 
one. 

§1164.  Continned. — The  Massachusetts  practice,  on  the 
other  hand,  has  been  described  as  follows :  ^^  During  the  term, 
no  record,  in  the  strict  meaning  of  that  word,  is  kept  of  the 
dohigs  of  the  court.  Its  proceedings  are  noted  by  the  clerk 
from  day  to  day  In  brief  minutes  upon  the  docket,  and  from 
these  the  extended  record  is  drawn  up  after  the  final  adjourn- 
ment for  the  term.  The  memoranda  thus  made,"  continues 
the  learned  judge  from  whose  opinion  this  extract  is  taken, 
^'have  always  been  subject  to  such  alterations  during  the 
term  as  might  be  deemed  by  the  court  necessary  or  proper, 

at  hand :  AmendmentB  should  not  be  of  the  record,  it  moit  be  so  amended, 
made  hy  interlineations  or  by  expung-  exclosire  of  the  order ;  and,  if  he  sets 
ing ;  the  record  should  show  in  what  forth  in  the  transcript  when  and  how 
the  amendment  consists.     Farrellj  v.  he  altered  it,  it  is  surplusage,  being  no 
Cross,  5  Eng.  197.    When  an  amend-  part  of  thai  record."    Jones  v.  Lewis,  8 
ment  is  ordered,  the  clerk  is  bound,  not  Ire.  70,  72.    Where  an  order  has  been 
only  to  record  it,  but  also  actually  to  entered  for  amending  a  record,  the 
alter  the  original  record.    Said  Nash,  amendment  may  be  made  at  any  time 
J. :  "  When  the  amendment  is  ordered,  afterward.   MarshaU  v,  Fisher,  1  Jones, 
it  is  the  duty  of  the  clerk  to  obey  the  N.  C.  111. 
order;  not  by  entering  it  on  the  record  ^  Ante,  §  1167. 
to  be  amended,  but  altering  the  record  >  Cromwell  r.  Bank  of  Pittsburg,  2 
itself,  so  as  \o  answer  to  the  amend-  Wallace,  Jr.  669. 
ment,  and,  when  so  amended,  it  stands  *  Hamilton  v.  Commonwealth,  4  Har- 
as if  it  never  had  been  defectiye.  When,  ris.  Fa.  129, 188. 
therefore,  the  clerk  gires  a  transcript 
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either  by  correcting  mistakes  or  by  substituting  a  different 
entry  or  judgment  from  that  originally  made.  Nor  is  this 
the  extent  of  the  power  of  the  court  over  its  records. 
Upon  due  proof  that  some  error  has  been  made  in  drawing  up 
the  record,  amendments  have  been  allowed  after  the  final  entry 
of  judgment  and  the  adjournment  of  the  court  for  the  tertn.^ 
In  Stickuey  v.  Davis,^  this  court  allowed  a  judgment  to  be 
vacated  after  the  expiration  of  a  year  from  its  rendition,  and  a 
new  one  to  be  substituted.  The  power  of  the  court  to  allow 
such  amendments,  and  the  due  and  proper  limitation  on  its 
exercise,  are  there  stated  and  accurately  defined.  The  rule  is 
declared  to  be,  that,  if  it  clearly  appears  that  no  action  has 
been  had  on  the  judgment,  —  or  the  execution,  if  one  has  been 
issued,  has  been  returned  to  the  files  unexecuted, —  and  where 
the  rights  of  third  persons,  not  parties  to  the  suit,,  cannot  be 
affected,  —  there  is  no  good  reason  for  refusing  to  vacate  a 
judgment  for  sufficient  cause,  and  substituting  a  new  one  in 
its  place."  * 

II.  The  Farm  of  the  Record. 
§  1165.  Baperlor  in  Anthorityto  the  Docket  Entiles — Judleial 

ControL  —  What  we  are  now  to  consider  is  the  extended  rec- 
ord, in  distinction  from  the  docket  entries  of  the  clerk.^  The 
clerk,  in  drawing  this  extended  record  upon  the  framework  of 
the  docket  entries  and  the  like,  acts  under  the  judicial  control 
the  same  as  he  did  in  making  the  docket  entries ;  and,  if  the 
former  does  not  conform  to  the  latter,  the  court  may  order 
such  an  amendment  as  shall  make  it  conform.  Wliere,  for 
example,  the  docket  entry  of  the  verdict  was,  ^^  guilty  x)f  mur- 
der in  the  second  degree,"  and  the  record  as  ultimately  drawn 
out  by  the  clerk  was,  ^^  guilty  of  the  felony  and  murder  charged, 
and  that  such  felony  and  murder  is  murder  in  the  second 
degree,"  the  court  deemed  the  difference  to  be  immaterial,  the 
one  being  the  technical  expression  of  the  other.^  But  where 
the  docket  entry  of  a  judgment  was,  ^^  to  be  sold  for  the  period 

1  Refeiring  to  TUden  v.  Johnson,  6       '  Billow,  C.  J.  in  Commonwealth 
Cash.  864;   Balch  v.  Shaw,  7  Cosh.    v.  Wejmouth,  2  Allen,  14%,  146. 
282 ;  Tray  v.  Wenzell,  8  Cash.  816.  •  «  Post,  §  1176  et  seq. 

s  Stickney  v.  Daris,  17  Pick.  169.  *  Weighont  v.  The  State,  7  Md. 

442. 
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of  five  years  out  of  the  limits  of  the  State,"  and  this  was 
extended  in  the  record  into  the  words,  ^^  to  be  sold  out  of  the 
State  of  Maryland,  at  public  sale,  as  a  slave,  for  the  period  of 
five  years,  under  the  provision  of  the  act  of  Assembly  in  such 
case  made  and  provided,"  the  latter  was  held  to  be  mpre  than 
a  technical  amplification  of  the  former,  hud  to  be  unjustifiable* 
The  effect  of  the  judgment  was  changed  by  the  insertion  of  the 
words  "  at  public  sale."  ^  Yet,  while  the  record  is  thus  made 
up  from  the  docket  entries,  and  may  be  corrected  by  them,  it, 
when  made  up,  imports  absolute  verity,  and  cannot  be  contra- 
dicted even  by  such  entries.^ 

§  1166.  How  oonatmed  —  Swearing  of  Jmy.  —  In  construing 

the  record,  we  should  look  at  all  the  parts  of  it  in  their  com- 
bination ;  and  give,  if  possible,  equal  effect  to  every  part.*  Thus 
what  is  uncertain  in  one  part  may  be  made  plain  by  what 
appears  in  another.^  Accordingly,  where,  in  a  case  of  murder, 
the  record  did  not  show  at  its  commencement  that  the  jury 
were  sworn ;  but,  at  the  beginning  of  its  statement  of  the  sec- 
ond day's  proceedings  were  the  words,  ^'  thereupon  also  came  the 
defendant,  and  his  counsel,  as  also  the  counsel  for  the  State, 
together  with  the  jury  that  had  been  impanelled  as  aforesaid, 
and  sworn  as  aforesaid,  and  the  trial  of  said  cause  was 
resumed,"  &c. ;  and  further  on  it  was  added,  that  the  jury 
^^  return  into  court,  and  on  their  oaths  say,"  &c. ;  this  was 
held,  all  its  parts  being  taken  together,  suj£ciently  to  set  out 
the  swearing  of  the  jury  before  the  testimony  was  produced.^ 
§1167.  The  Eleverai  Parts.  —  Leaving  now  these  general 
views,  let  us  proceed  to  examine  the  several  parts  of  the  record. 
And,  in  doing  this,  we  shall  take,  as  the  guide  to  our  inquiry,  the 
"  Record  of  an  Indictment  and  Conviction  of  Murder,  at  the 

^  Watkins  v.  The  State,  14  Md.  412.  said :  "I  am  of  opinion  that  it  was  not 

This  general  doctrine  may  be  further  only  legal,  but  laudable,  in  him  to  do 

illustrated  as  follows :  A  criminal  in-  as  he  has  done,  and  he  would  have 

formation  was  refused  against  a  mag^s-  done  wrong  if  he  had  acted  otherwise." 

trate  for  returning,  to  a  writ  of  certiorarif  Rex  v.  Barker,  1  East,  186. 

a  conviction  in  another  and  more  formal  *'  Taylor      v.      Commonwealth,     8 

shape  than  that  in  which  it  was  first  Wright,  Pa.  181. 

drawn  up,  and  of  which  a  copy  had  '  Cherry  &.  The  State,  6  Fla.  679. 

been    delivefed    by  the   magistrate's  ^  Loper  v.  The  State,  8  How.  Misais. 

derk  to  the  pariy  convicted ;  the  con-  429. 

fiction  returned  bemg  warranted  by  >  Crist  v.  The  State,  21  Ala.  187. 
the  &cts.    AncT  Lord  Kenyon,  C.  J. 
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Assizes,"  which  is  printed  in  the  Appendix  to  the  fourth  vol- 
ume of  Blackstone's  Commentaries.  It  appears  there  separated 
from  all  note  or  comment ;  but  here  it  will  be  cut  into  parts, 
and  each  part  will  be  considered  by  itself,  as  follows :  — 

§  1168»  The  Caption  and  Introduction:  — 

Observations  on  —  The  Form. — These  have  already  furnished 
the  subject  for  a  separate  chapter  in  the  present  volume  ;  ^  yet 
the  form  here  given,  standing  as  a  part  of  the  perfected  record 
itself,  will  not  be  without  its  instruction  to  the  reader.  It  is 
a  form  used  in  a  court  of  special  and  inferior  jurisdiction, 
when  the  conviction  takes  place  in  the  same  court  where  the 
indictment  was  found.  The  reader  should  compare  the  part 
given  in  this  section  with  the  discussion  in  the  previous 
chapter. 

"  Warwickshire,    )     Be  it  remembered,  that,  at  the  general  session  of  the  lord 
to-wit.  )  the%lng  of  oyer  and  terminer,  holden  at  Warwick  in  and  for 

the  said  countj  of  Warwick,  on  Friday  tlie  twelfth  day  of  March,  in  the  second 
year  of  the  reign  of  the  lord  George  the  Third,  now  king  of  Great  Britain, 
before  Sir  Michael  Foster,  knight,  one  of  the  justices  of  the  said  lord  the  king 
assigned  to  hold  pleas  before  the  king  himself,  Sir  Edward  Cliye,  knight,  one  of 
the  justices  of  the  said  lord  the  king,  of  his  court  of  common  bench,  and  others  their 
fellows,  justices  of  the  said  lord  the  king,  assigned  by  letters-patent  of  the  said 
lord  the  king,  under  his  great  seal  of  Great  Britain,  made  to  them  the  aforesaid 
justices  and  others  and  any  two  or  more  of  them  (whereof  one  of  them  the  said 
Sir  Michael  Foster  and  Sir  Edward  CllTe,  the  said  lord  the  king  would  haTe  to 
be  one)  to  inquire  (by  the  oath  of  good  and  lawful  men  of  the  county  aforesaid, 
by  whom  the  truth  of  the  matter  might  be  the  better  known,  and  by  other  ways, 
methods,  and  means,  whereby  they  could  or  might  the  better  know,  as  well  within 
liberties  as  without)  more  fUily  the  truth  of  all  treasons;  misprisions  of  treasons, 
insurrections,  rebellions,  counterfeitings,  dippings,  washings,  false  coinings,  and 
other  falsities  of  the  moneys  of  Great  Britain,  and  of  other  kingdoms  or  domin* 
ions  whatsoever ;  and  of  all  murders,  felonies,  manslaughters,  killings,  burglaries, 
rapes  of  women,  unlawf^  meetings  and  conventicles,  unlawful  uttering  of  words, 
unlawful  assemblies,  misprisions,  confederacies,  false  allegations,  trespasses, 
riots,  routs,  retentions,  escapes,  contempts,  fUsitics,  negligences,  concealments, 
maintenances,  oppressions,  champerties,  deceits,  and  all  other  misdeeds,  offences, 
and  ii\juries  whatsoever,  and  also  the  accessories  of  the  same,  within  the  county 
aforesaid,  as  well  within  liberties  as  without,  by  whomsoever  and  howsoever 
done,  had,  perpetrated,  and  committed,  and  by  whom,  to  whom,  when,  how,  and 
in  what  manner ;  and  of  all  other  articles  and  circumstances  in  the  said  letters- 
patent  of  the  said  lord  the  king  specified,  the  premises  and  every  or  any  of  them 
howsoever  concerning ;  and  for  this  time  to  hear  and  determine  the  said  treasons 
and  other  the  premises,  according  to  the  law  and  custom  of  the  realm  of  Eng- 
land ;  and  also  keepers  of  the  peace,  and  justices  of  the  said  lord  the  king, 

1  Ante,  9  658  et  seq. 
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• 

assigned  to  hear  and  determine  diyers  felonies,  trespasses,  and  other  misde- 
meanors committed  within  the  county  aforesaid,  hy  the  oath  of  Sir  Jamea 
Thomson,  haronet,  Charles  Boper,  Henry  Dawes,  Peter  Wilson,  Samuel  Sogers, 
John  Dawson,  James  Philips,  John  Mayo,  Richard  Savage,  William  Bell,  James 
Morris,  Lawrence  Hall,  and  Charles  Carter,  esquires,  good  and  lawful  men  of 
the  county  aforesaid,  then  and  there  impanelled,  sworn,  and  charged  to  inquire 
for  the  said  lord  the  king  and  for  the  body  of  the  said  county,  it  is  presented." 

§  1169.  7%e  Jurisdiction  of  the  Court :  — 

"What  the  Reoord  muBt  state  conoemlng.  —  If  the  reader  has 

made  the  comparison  requested,  he  has  seen,  that,  in  this  form, 
there  are  some  things  not  strictly  necessary  to  be  stated ;  and 
there  are  other  things  which  should  be  given  when  tlie  indict- 
ment is  before  a  court  of  special  and  inferior  jurisdiction,  yet 
not,  when  it  is  before  a  superior  court  of  general  jurisdiction.^ 
"  The  rule  for  jurisdiction,"  it  has  been  observed,^  "  is,  that 
nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a 
superior  court,  but  that  which  specially  appears  to  be  so ;  and, 
on  the  contrary,  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court  but  that  which  is  so  expressly 
alleged."^ 

§  1170.  lUustratioiiB  —  Place  of  holding  the  Court  —  (Various 

Points,  in  the  Note).  —  If  this  is  to  be  accepted  as  the  true 
rule  of  the  record,  still  there  may  be  differences  of  judicial 

1  As  to  this  last  point,  see  ante,  peace,  when  acting  as  an  examining 

§  236,  667-669,  724.  magistrate,  has   not  transcended   his 

3  And  see  ante,  §  286.  jurisdiction.   People  v.  Mack,  1  Parker 

*  Peacock  v.  Bell,  1  Saund.  Wms.  C.  C.  567.    Nothing  can  be  presumed 

ed.  78,  74.    The  rule  was  stated  in  like  in  fayor  of  the  jurisdiction  of  a  justice 

terms,  by  Smith,  J.  in  the  Mississippi  of  the  peace.    The  State  v,  HartweU, 

court,  as  follows :  "  The  only  difference  86  Maine,  129.    Inferior  tribunals,  not 

between  the  judgment  of  a  court  of  proceeding  according  to  the  course  of 

general  jurisdiction,  and  one  of  special  the  common  law,  are  strictly  confined 

and  limited  jurisdiction,  is  this ;  in  the  within  the  authority  specially  conferred 

one  case,  the  jurisdiction  of  the  court  upon  them,  and  the  ground  of  their 

is  presumed,  until  the  contrary  appear ;  jurisdiction  must  appear  on  the  face  of 

in  the  other,  a  party  claiming  a  right  their  proceedings.    The  State  v.  Metc- 

under  it  must  know  affirmatively,  that  ger,  26  Misso.  65.    Where  parties  act 

the  court  had  jurisdiction."    Byrd  v.  by  virtue  of  a  special  statutory  author- 

The  State,  1  How.  Missis.  168,  173.  ity,  it  must  appear  that  they  had  the 

Superior  courts  are  presumed  to  do  qualification  required  by  the  statute* 

every  thing  in  the  prescribed  manner  In  such  case,  tlie  proceedings   must 

and  form.    The  State  t;.  Kimbrough,  2  show    upon   their   fiice    every    thing 

Dev.  481 ;  The  State  v.  Seaborn,  4  Dev.  necessary   to    the  jurisdiction.     The 

805;  People  o.  Blackwell,  27  Cal.  65..  State    t;.   Williamstown    Turnpike.  4 

In  the  absence  of  proof,  the  presump-  Zab.  547.    See   also  Proctor  v.  The 

Hon  of  law  is,  that  a  justice  of  the  State,  5  Earring.  Del.  887. 
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opinion  as  to  its  application.  Thuss  according  to  a  New  Jersey 
case,  it  is  not  necessary  for  the  record  to  show  where  the  court, 
being  one  of  general  jurisdiction,  was  held  at  the  term  when 
tlie  cause  was  tried ;  because  the  place  for  the  holding  of  the 
courts  is  '  fixed  by  the  §tatute,  which  it  will  be  presumed  the 
judges  obeyed,  since  the  court  could  not  lawfully,  sit  in  any 
other  place.^  On  the  other  hand,  in  Tennessee,  such  things  as 
this,  it  would  seem,  must  appear  in  the  caption  of  the  record. 
Thus,  where  the  caption  was,  ^^  State  of  Tennessee,  Stewart 
county,  Monday,  October  26,  1846.  Court  met  according  to 
adjournment,  present,"  &c. ;  it  was  held  to  be  insufficient. 
"  From  this  statement,"  said  Green,  J.  "  we  cannot  see  that 
the  court,  by  whom  the  indictment  was  taken,  was  holden  at 
the  court  house,  in  Stewart  county,  where  by  law  it  is  required 
to  be  holden."  ^    But  matters  of  this  sort  depend  much  upon 

1  West  V,  The  State,  2  Zab.  212.  course  of  the  trial,  the  conrt  had,  on 

So,  in  California,  the  term  of  the  court  an  ac(joumment  ft^m  one   day  until 

is  sufficiently  stated,  if  the  daj  is  given  the  next,  placed  the  jury  in  the  charge 

on  which  the  indictment  is  found.  Feo-  of  a  bailiff,  the  legality  of  the  manner 

pie  V.  Beatty,  14  Cal.  666.  in  which  the  jury  was  committed  to 

3  Rob  V.  The  State,  7  Humph.  129 ;  his  care,  will  be  presumed.    Dias  v. 

Carpenter  v.  The  State,  4  How.  Missis.  The  State,  7  Blackf.  20.    The  fictions 

168.   Some  further  points  adjudged,  re-  of  law  that  a  term  of  court  is  but  one 

lating  to  matters  of  this  sort,  are  the  day,  and  that  a  day  is  indivisible;  do 

following:   Where,  by  the  caption  to  not  prevent  the  court  fh)m  inquiring 

the  record,  the  court  appeared  to  have  as  to  the  day  or  the  hour  if  it  becomes 

been  opened  on  the  first  day  of  the  term,  important    People  v.  Beatty,  14  Cal. 

by  the  clerk,  at  the  time  and  place  pre-  666.  A  caption  to  a  record  which  does 
scribed  by  law,  and  acfjoumed  by  him ..  not  state  where  the  court  was  holden 

from  day  to  day  until  the  appearance  at  which  the  conviction  was  had,  or 

of  the  judge,  it  will  be  presumed  that  that  a  grand  jury  of  good  and  law  Ail 

the  court  was  held  on  each  day  at  the  men  was  impaneled,  is  defective,  and 

same  place.     Smith  v.  The  State,  9  the  judgment   must  be  arrested  for 

Humph.  9.    Where  a  cause  was  con-  either  of  these  causes.    Grandison  v, 

tinned  to  a  term  beginning  on  a  certain  The  State,  2  Humph.  461.    Where  the 

day,  and  the  record  shows  that  it  was  record  showed,  that  the  court  was  held 

tried  on  a  subsequent  day ;  the  contin-  at  L.,  that  the  jurors  were  from  L. 

uance  from  day  to  day  in  the  same  term  county,  and  that  the  grand  jury  were 

need  not  appear  on  the  record,  as  the  sworn  to  inquire  for  the  body  of  the 

whole  term  is  regarded  as  but  one  day.  county  of  L.,  this  was  adjudged  suffi- 

Berrian  v.  The  State,  2  Zab.  9.    A  dent  to  show,  that  the  court  was  held 

coiftt  may  either  sit  withont  adjourn-  for  L.  county,  without  any  express 

ment,  or  it  may  adjourn  from  one  day  allegation  of  the  fkct.    Melton  v.  The 

to  another,  within  the  term  allotted  to  State,  8  Humph.  889.     If  an  indic^ 

it ;  but  it  is  not  necessary  to  state  the  ment  is  found  in  one  court  and  tried  in 

a4joumment  on  the  record.   The  State  another,  and  an  order  for  the  delivery 

V.  Martin,  2  Ire.  101.    If  the  record  of  of  the  indictment  to  the  latter  does  not 

a  criminal  case  shows,  that,  in  the  appear  of  record,  the  omission  is  iktal. 

TOL.  I.                                                  47  787 


§  1171  PROCEEDINGS  APTEB  TRIAL.  [BOOK  X, 

a  consideration  of  the  entiie  statute  law  of  the  State  relating 
to  the  jurisdiction  of  the  courts,  and  the  established  usage  in 
making  up  the  records. 

§  1171.  The  Ghrand  Jury  :  — 

Names  —  ImpaneUing  —  Swearing,  &c. —  We  have  already  con- 
sidered the  principal  things  of  this  sort.^  Some  points  are 
given  or  repeated  here  in  a  note.^  As  to  the  swearing  of  the 
grand  jury,  the  indictment  must  appear  in  the  record  to  have 
been  found  upon  oath.  And  if  the  record  undertakes  to  set 
out  the  oath,  and  sets  out  one  which  is  insufficient  in  form,  it 
will  be  ill.  But  it  need  not  give  the  form ;  and,  if  it  states 
that  the  jurors  were  duly  sworn,  not  mentioning  by  what  form 
of  words,  this  will  be  sufficient.^ 

Cruiser  v.  The  State,  8  Harrison,  206.  v.  The  State,  10  Ohio,  282.    The  record 

The  jurisdiction  of  a  court  to  which  a  need  not  show  that  the  jurors  were 

criminal  has  been  transferred  by  change  electors  and    freeholders;    though,  if 

of  venue,  is  not  ousted  hy  a  fulure  to  they  were  not,  this  is  good  cause  of 

enter  on  the  minutes  of  the  court  at  challenge.     Shoemaker  v.  The  State, 

the  first  term  a  transcript  of  the  records  12  Ohio,  48.    The  record  of  a  trial 

of  the  case.    Calhoun  v.  The  State,  4  upon  an  indictment  must,  on  appeal. 

Humph.  477.    V^here  the  conyiction  is  show  that  a  grand  jury  was  impanelled 

at  a  term  of  the  court  which  is  by  law  at  the  term  at  which  the  indictment 

prescribed  for  the  disposition  of  crim-  was  foimd,  and  that  it  was  by  them 

inal  business  only,  the  record  need  not  returned  into  court.     Sawyer  v.  The 

ayer  that  the  term  was  held  for  the  State,  17  Ind.  486.    Where  the  record 

disposition  of  such  business.     Turns  showed  the  requisite  number  of  grand 

V.  Commonwealth,  6  Met.  224.    Where  jurors  to  haye   been   impanelled  and 

a  record  states  that  a  court  was  held  sworn,  it  was  held,  that  a  plea  in  abate* 

before  the  Hon.  J.  P.  (who  was  one  ment  and  demurrer  to  the  bill,  alleging 

of  the  judges  of  the  Superior  Court  of  that  it  was  presented  by  less  than  the 

North  Carolina),  without  adding  that  requisite  number,  were  property  oyer- 

he  is  one  of  the  judges,  &c.,  this  is  ruled.    Hall  v.  The  State,  4  Greene, 

sufficient.     The    State    v.    Lewis,    8  Iowa,  78. 

Hawks,  410.  '  Bell   v.  The  State,  6  Eng.  686; 

1  Ante,  §  666,  note,  666.  Biyens  v.  The  State,  6  Eng.  466;  Law- 

s  In  an  English  case,  it  was  not  stated  son   v.  The  State,  26  Ark.  106;  The 

on  the  record  that  the  jurors  on  the  State  v.  Schoenwald,  81  Misso.  147; 

panel  were  good  and  lawful  men  of  the  Drake  v.  Brander,  8  Texas,  861 ;  Arthur 

county.    It  appeared  that  by  the  venire  v.  The  State,  8  Texas,  408 ;  Pierce  v, 

the  sherifi*  was  ordered  to  return  good  The  State,  12  Texas,  210 ;  Russell  v. 

and  lawful  men  of  the  county,  and  that  The  State,  10  Texas,  288 ;  Wrocklege 

for  this  purpose  h6  had  impanelled  and  i;.  The  State,  1  Iowa,  167.    According 

returned  the  persons  on  the  panel.    It  to  a  Mississippi  case,  the  statement,  in 

was  held  that  there  was  no  error.   Man-  the  bill  of  indictment,  that  the  juiy 

sell  V.  Reg.  8  Ellis  &  B.  64.    In  Ohio  were  sworn,  will  not  cure  the  record,  if 

the  record  should  state  the  i^mes  of  this  matter  is  not  mentioned   in  it. 

the  grand  jury,  but  it  need  uQt  mention  Foster  v.  The  State,  81  Missis.  421. 

their  particular  qualifications.  Parks  o.  Where  the  record  states  that  the  fore- 

The  State,  4  Ohio  State,  284 ;  Malum  man  of  the  grand  jury  was  sworn,  this 
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CHAP.  LXXIZ.]  THE  RECORD.  §  1178 

§  1172.  Appointment  of  ForemflD,  and  the    Like.  —  Looking 

at  the  matter  as  one  of  principle  there  can  be  no  doubt,  that, 
as  a  question  of  propriety  and  good  order,  there  ought  to  be  a 
record  made  by  the  clerk  of  the  appointment  of  foreman  of  the 
grand  jury,  together  with  the  names  of  the  grand  jurors,  and 
this  should  become  a  part  of  the  permanent  record  of  the  term, 
but  should  not  be  repeated  in  the  special  record  of  each  par- 
ticular case.^  Yet  suppose  such  a  thing  is  omitted  from  the 
general  record,  can  each  particular  person  who  is  indicted  take 
advantage  of  the  omission,  and  have  the  proceedings  against 
him  reversed  ?  There  appears  to  be  no  good  reason  why  he 
should,  especially  if  the  court  is  one  of  general  jurisdiction. 
And  that  he  cannot  is  probably  the  better  law,  as  seen  in  the 
midst  of  somewhat  conflicting  adjudications.^ 

§1173.  The  Tense:  — 

Preeent  —  How,  as  to  Fast  —  Chitty  says : '  ^^  In  the  record, 
all  the  acts  of  the  court  ought  to  be  stated  in  the  present  tense, 
as  prceceptum  esty  not  prceceptum  fait ;  but  the  acts  of  the 
parties  themselves   may  be  properly  stated  as  past.^     And 

is  not  sofflcient  to  raise  the  presump-  ment  is  indorsed  by  the  foreman  and 

tioD  that  the  residue  were  sworn,  in  the  returned  to  court.    People  v.  Roberts, 

absenceof  any  finding  of  record.    Cody  6  Cal.  214.    Wliere  the  record  showed 

V.  The  State,  8  How.  Missis.  27.    No  the  appointment  of  A  as  foreman,  and 

form  of  oath  to  the  jury  in  the  trial  of  then  an  indictment  was  found,  signed 

indictments  being  prescribed  by  statute,  "  B,  foreman  " ;  the  court  presumed,  in 

it  was  held,  where  the  record  recited  the  absence  of  proof  to  the  contrary, 

that  "  the  jury  were  duly  impanelled,  that  A  had  been  discharged  and  B  ap- 

and  sworn  well  and  truly  to  try  the  pointed.    Mohler  v.  People,  24  111.  26. 

cause  and  a  true  y^erdict  give  therein.  Where  the  wrong  Christian  name  of 

according  to  the  evidence  and  the  best  the  foreman  was  recorded  in  the  book, 

of  their  ability,"  that  this  oath  was  but  he  was  sometimes  known  by  one 

sufDcient,  and  that  in  the  absence  of  a  and  sometimes  by  the  other,  and  the 

record  to  the  contrary  the  oath  must  judge  allowed  the  record  to  be  amend- 

be  presumed  to  have  been  adminis-  ed,  this  was  held  to  be  no  error.  Jack- 

tered  in  due  form.    The  State  v.  Os-  son  v.  The  State,  11  Texas,  261.  Where 

trander,  18  Iowa,  486 ;  The  State  v.  the  record  finds  that  D.  B.  was  sworn 

Reid,  20  Iowa,  418.  as  foreman  of  the  jury,  this  necessarily 

^  See   Turns   v.  Commonwealth,   6  implies  that  he  was  appointed,  and  is 

Met  224.  suifident.    So,  if  it  appears  that  the 

%  The  matter  of  naming  the  grand  jurors  were  sworn,  it  will  be  intended 

jurors   has   been  already  considered,  that  they  were    "then    and    there  '' 

Some  other  points  a4judged  are  the  sworn.    Woodsides    v.  The   State,  2 

following :  The  iiict,  that  the  appoint-  How.  Missis.  666. 

ment  of  the  foreman  of  the  grand  jury  *  1  Chit.  Crim.  Law,  720. 

was  not  entered  on  the  minutes  of  the  *  1  Mod.  81 ;  Comb.  868 ;  2  Saand. 

court,  is  not  material  where  the  indict-  898,  note ;  1  T.  R.  820. 
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§,1175  pbo/:eedings  after  trial,  [book  X. 

therefore,  if  it  states  that  the  sheriff  was  commanded  instead 
of  is  commanded,  the  error  will  be  fatal."  ^  But  in  North 
Carolina  it  is  held,  that,  though  the  acts  of  the  court  are  more 
correctly  stated  in  the  present  tense,  yet,  the  use  of  the  past 
having  been  long  practised  in  the  State,  it  will  not  be  adjudged 
fatal.^    And  we  have  seen  that  it  is  not  fatal  in  Pennsylvania.^ 

§  1174.   The  Indictment  and  its  Incidents  :  — 

The  Form  of  indiotment  —  Next  in  order,  according  to  the 
form  given  by  Blackstone,  is  the  indictment,  which  is  set  out 
in  the  record  verbatim.    It  is,  in  this  instance,  as  follows :  — 

"  That  Peter  Hunt,  late  of  the  parish  of  Lighthome  in  the  said  coiintj, 
gentleman^  not  having  the  fear  of  God  before  his  eyes,  but  being  mored' 
and  seduced  by  the  instigation  of  the  deyil,  on  the  fifth  day  of  March,  in 
the  said  second  year  of  the  reign  of  the  said  lord  the  king,  at  the  parish  of 
Lighthome  aforesaid,  with  force  and  arms,  in  and  upon  one  Samuel  Collins, 
in  the  peace  of  God  and  of  the  said  lord  the  king  then  and  there  being, 
feloniously,  wilfully,  and  of  his  malice  aforethought  did  make  an  assault ;  and 
that  the  said  J^eter  Hunt  with  a  certain  drawn  sword,  made  of  iron  and  steel, 
of  the  va]^  of  five  shillings,  which  he  the  said  Peter  Hunt  in  his  right  hand 
then  and  there  had  and  held,  him  the  said  Samuel  Collins,  in  and  upon  the  left 
side  of  the  belly,  of  him  the  said  Samuel  Collins,  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  strike,  thrust,  stab,  and  pene- 
trate ;  giving  unto  the  said  Samuel  Collins,  then  and  there  with  the  sword  drawn 
as  aforesaid,  in  and  upon  the  left  side  of  the  belly  of  him  the  said  Samuel 
Collins,  one  mortal  wound  of  the  breadth  of  one  inch,  and  the  depth  of  nine 
inches ;  of  which  said  mortal  wound  he  the  said  Samuel  Collins,  at  the  parish 
of  Lighthome  aforesaid  in  the  said  county  of  Warwick,  from  the  'said  fifth 
day  of  March,  in  the  year  aforesaid,  imtil  the  seventh  day  of  the  same  month 
in  the  same  year,  did  languish,  and  languishing  did  live ;  on  whieh  said  seventh 
day  of  March  in  the  year  aforesaid,  the  said  Samuel  Collins,  at  the  parish  of 
Lighthome  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  wound  did  die : 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  Peter 
Hunt  him  the  said  Samuel  Collins,  in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  kill  and  murder,  against  the  peace 
of  the  said  lord  the  now  king,  his  crown,  and  dignity." 

§  1175.  Indorsemente  on  Indictment  —  Docket  Entries  con- 
cerning, &c.  —  We  have  already  considered  the  distinctiou 
between  docket  entries  and  the  extended  record.^  And  it 
should  be  observed  that  there  are  various  things  proper  to  |>e 
noted  in  such  entries  and  indorsements,  while  yet  they  need 
not  go  upon  the  record.    But  although  these  distinctions  exist, 

1  2  Saund.  898.  *  Ante,  §  1168 ;  Taylor  v,  Common- 

a  The  State  v,  Martin,  2  Ire.  101 ;    wealth,  8  Wright,  Fa.  181. 
The  State  r.  Beeyes,  8  Ire.  19.  «  Ante,  §  1167, 1168, 1164. 
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CHAP.  LXXIZ.]  THE  BECOBD.    ,  §  1176 

it  is  impossible  to  state,  on  judicitj  authority,  where  the  line 
of  demarcation  rnns.  Still  it  is  very  plain,  that,  on  tlie 
ground  of  these  distinctions,  many  of  the  apparent  conflicts 
in  the  authorities  relating  to  the  question  of  the  record  may 
be  reconciled ;  while,  on  the  other  hand,  it  will  remain  true 
that  there  are  other  conflicts  which  are  not  in  any  way  recon- 
cilable. 

§  1176.  Continued  —  "A  True  Bm."  —  To  point  to  one  or  two 
instances  in  which  there  may  be  a  reconcilement,  we  may  also 
observe,  that,  when  an  indictment  is  found  by  the  grand  jury, 
the  foreman  writes  upon  it  the  words  "  A  true  bill,"  and  signs 
it  with  his  name  as  foreman.^  Now,  there  are  plainly  certain 
stages  of  the  proceeding  in  which  this  indorsement  upon  the 
indictment  is  more  or  less  material ;  yet,  in  the  record  as 
finally  made  up  and  extended,  this  indorsement,  according  to 
the  form  given  us  by  Blackstone,  does  not  appear.  The  single 
statement,  that "  it  is  presented  "  so  and  so,  covers  all  such 
things.  Thus,  in  an  Indiana  case,  it  was  objected  that  the 
indictment  did  not  show  this  indorsement ;  but  the  objection 
was  overruled,  Holman,  J.  observing:  ^^Had  this  objection 
been  made  in  the  Circuit  Court,  so  that  we  should  have  known 
that  the  indictment  had  not  this  necessary  indorsement,  it 
would  have  become  a  material  point  in  the  case  ;  but,  presented 
as  it  is  for  the  first  time  in  this  court,  it  loses  its  importance, 
inasmuch  as  a  complete  record,  conclusive  as  to  every  ma- 
terial fact  in  the  case,  may  be  made  up  without  it."  ^ 

^  Ante,  §  697  et  scq.  without  objection,  he  cannot  move  in 
^  Townsend  v.  The  State,  2  Blackf.  arrest  of  judgment  on  account  of  anj 
161.  In  the  light  of  this  explanation,  informality  in  the  finding,  returning, 
the  apparent  confusion  in  such  digest-  or  filing  of  it.  Russell  v.  The  State, 
ed  points  as  the  following  disappears :  88  Ala.  866.  The  evidence  required  to 
Wlien  the  record  fails  to  show  that  an  show  the  concurrence  of  the  requisite 
indictment  was  returned  into  court  by  number  of  the  grand  jury  in  the  find- 
the  grand  jury,  and  does  not  show  that  ing  of  an  indictment,  is  the  indorse- 
any  note  was  made  on  the  back  of  the  ment  thereof  as  "  a  true  bill,"  and  its 
indictment  of  its  having  been  returned  signature  by  the  foreman.  Laurent  v. 
into  court  and  filed,  judgment  against  The  State,  1  Kansas,  818.  An  indorse- 
the  defendant  must  be  reversed.  Milan  ment  on  an  indictment :  "  A  true  bill, 
V.  The  State,  24  Ark.  846.  Where  an  A  B  foreman  of  the  grand  jury.  Pre- 
indictment,  indorsed  by  the  foreman  of  sen  ted  and  filed  in  open  court  in  pres- 
the  grand  jury  "  a  true  bill,"  is  shown  ence  of  the  grand  juiy,  May  24, 1864, 
by  the  record  to  have  been  returned  so  C  D  clerk  Dist.  Ct."  shows  a  compli- 
indorsed,  and  the  prisoner  pleads  to  it  ance   with  the   Iowa  Code,  (  2Q14, 
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§  1177  PB0CEEDING8  AFTER  TBIAL.  [BOOK  Z. 

§  1177.  Contiiined  —  Prosecntox'B  Name  —  OHier  Like  IndozBe. 
mente.  —  The  same  reasoning  plainly  applies  to  the  indorse- 
ment of  the  prosecutor's  nam^  on  the  indictment,  where  such 
indorsement  is  hj  law  necessary.^  And  the  various  indorse- 
ments and  memoranda  of  the  clerk  on  the  back  of  an  indict- 
ment do  not  constitute  a  part  of  the  perfected  record,  being 
only  material  used  by  the  clerk  in  the  making  up  of  the 
i^cord.^  Thus,  the  record  need  not  show  that  the  indictment 
was  signed  by  the  prosecuting  attorney  or,  as  we  have  seen,  by 
the  foreman  of  the  grand  jury ;  ^  or  that  names  of  witnesses 
were  indorsed  on  the  back  of  it>  This  whole  subject  is  well 
illustrated  by  a  North  Carolina  case,  according  to  which,  if  the 
record  shows  that  a  grand  jury  was  drawn  and  impanelled, 
sworn,  and  charged  to  inquire  for  the  State,  of  and  concern- 
ing all  offences,  &c.,  and  by  such  grand  jury  '^  it  was  pre- 
sented in  manner  and  form  following,  that  is  to  say,"  setting 
out  the  bill  of  indictment,  this  is  sufficient  without  copy- 
ing the  entry  of  '^  a  true  bill,"  usual  on  the  backs  of  indict- 
ments. And  Pearson,  J.  said :  ^^  It  is  not  necessary  that  the 
record  should  set  out  the  manner  in  which  a  bill  of  indict- 
ment was  presented,  or  the  evidence  and  memoranda  and  en- 
tries from  which  the  record  was  made  up.  It  is  sufficient  and 
most  proper  that  the  record  should  only  set  out  the  fact  that 
it  was  presented  by  the  grand  jury.  This  avoids  all  that  use- 
less detail  with  which  records  are  frequently  encumbered  j 
such  as,  who  was  appointed  foreman,  the  signature  of  the 
foreman,  the  signature  of  the  attorney  for  the  State,  what  wit- 
nesses were  sworn  and  sent,  and  (as  we  find,  in  many  cases, 
by  an  examination  of  the  files  of  the  court)  who  was  the  con- 

proTiding  that  the  indictment  must  be  record  shows  nothing  to  the  contraiy, 

presented  by  the  foreman,  in  presence  though  the  fiict  is  not  indorsed  on  the 

of  the  jury,  to  the  court,  and  filed  by  indictment.     People  v.  Black  well,  27 

the  clerk.    Wrocklege  t;.  The  State,  Cal.  65.     And  see  post,  §  1178  and 

1  Iowa,  167 ;  Herring  v.  The  State,  1  note. 

Iowa,  205.    The  record  of  a  conyiction  ^  Ante,  §  690  et  seq. 

in  a  capital  case  need  not  set  out  that  '  The  State  v.  Holland,  14  La.  An. 

the  grand  jury  found  the  indictment  to  40.    And  see  The    State  v.  'WilsoQ, 

be  a  "true  bill."     The  State  v.  Hai^  8  Misso.  125. 

wood,  1  Winston,  No.  1,  228.    It  will  >  McGregg  v.  The  State,  4  Blackf. 

be  presumed  that  an  indictment  was  101. 

presented  by  the  foreman  of  the  grand  ^  The  State  v.  Collms,  8  Ire.  407. 

jury  and  in  their  presence,  where  the 
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CHAP.  LZXIZ.]  THE  BEOOBD.  §  1178 

stable  of  the  grand  jury.  Such  matters  constitute  no  part  of 
the  record,  but  are  minutes  from  which  the  record  is  made 
up."  ^  It  requires  but  a  little  exercise  of  our  natural  reason 
to  teach  us,  that  in  the  nature  of  things  there  must  be  docket 
entries  and  other  like  memoranda  of  steps  taken  in  the  cause, 
which,  while  serving  a  necessary  temporary  purpose,  like  the 
scafTolding  of  a  building  in  the  process  of  being  erected, 
should  be  left  as  unrecorded  rubbish  when  the  perfected 
structure  of  the  finished  cause  is  to  appear  standing  for  the 
inspection  of  future  ages  upon  the  record. 

§  1178.  Some  DeoiflioDB  stated.  —  Still  there  are,  in  our 
American  books,  decisions  of  points  whose  place,  in  view  of 
the  distinctions  drawn  in  the  last  few  sections,  does  not  always 
very  clearly  appear.  Thus :  the  record  must  show  that  an 
indictment,  found  by  the  grand  jury,  and  indorsed  by  the 
foreman  as  a  true  bill,  was  by  the  grand  jury  returned  into 
court,  or  judgment  in  the  case  will  be  arrested.^  The  fact  that 
an  indictment  is.  returned  and  presented  in  court  must  appear 
of  record.^   If  it  does  not,  judgment  will  be  arrested.*    Where, 

1  The    State  V.  Guilford,  4  Jones,  nothing  to  show  that  the  indictment  was 

N.  C.  88,  86.  sent  by  the  Attorney-General,  ex  officio, 

'  Chappel  u.  The  State,  8  Yerg.  166.  the  court  will,  after  verdict,  presume  the 

'  Green  v.  The  State,  19  Ark.  178 ;  indictment  was  submitted  to  the  grand 

Jenkins  v.  The  State,  80  Missis.  408.  jury,  in  the  mode  contemplated  by  the 

4  Adams  v.  The  State,  11  Ind.  804 ;  statute.  Bedford  v.  The  State,  2  Swan. 
Gardner  v.  People,  20  111.  480.  When  Tenn.  72.  A  presentment  becomes  part 
a  bill  of  indictment  has  been  found  by  of  the  record  of  court  by  being  returned 
the  grand  jury,  and  indorsed  by  the  into  the  court  by  the  jury,  and  filed  by 
foreman  "a  true  bill,"  it  must  be  the  clerk,  without  any  memorandum 
brought  into  court,  and  presented  by  upon  the  minutes  of  the  court  of  tiiese 
the  grand  jury,  and  then  the  finding  facts.  But  it  is  otherwise  of  an  indict- 
must  be  recorded.  And  an  omission  ment.  Said  Green,  J.:  "An  indict- 
to  record  the  finding  cannot  be  supplied  ment  is  only  signed  by  the  foreman  of 
by  a  paper  purporting  to  be  an  indict-  the  grand  jury;  and,  therefore,  unless 
ment,  with  an  indorsement  "  a  true  it*appears  from  the  record  that  the  bill 
bill,"  signed  by  the  person  who  was  was  returned  by  the  jury  into  open  court 
foreman  of  the  grand  jury  at  that  time.  '  a  true  bill,'  it  cannot  appear  that  it 
Nor  can  it  be  supplied  by  the  recital,  in  has  been  before  them,  and  found  by 
the  record,  that  he  "stands  indicted,"  them.  Not  so  in  the  case  of  a  present- 
nor  by  his  arraignment,  nor  by  his  plea  ment.  That  is  signed  by  all  the  jurors, 
of  not  guilty."  Commonwealth  v.  Car  and  we  have  thus  an  assurance  that 
wood,  2  Va.  Cas.  627.  See  Hite  v.  The  they  have  acted  on  it  and  found  the 
State,  9  Yerg.  198;  Brown  v.  The  State,  fiicts  it  presenu."  The  State  v.  Mu- 
7  Humph.  155.  If  it  appears  from  the  zingo,  Meigs,  112, 118.  In  Florida,  the 
record  that  an  indictment  was  returned  &ct  of  its  not  appearing  by  the  record 
into  court  a  true  bill,  though  there  be  that  the  grand  jury  returned  their  bill 
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as  in  the  record,  it  appears  that  the  indictment  was  found  and 
returned  into  the  court  below  by  the  grand  jury,  and  was  there 
treated  by  the  prisoner  as  a  valid  indictment  so  found  and  re- 
turned, the  judgment  cannot  be  reversed  because  of  any  mere 
failure  in  the  record  to  siiow  that  the  grand  jury  was  regularly 
selected  an^  summoned,  in  a  case  where  the  contrary  does  not 
appear.^  Parol  evidence,  to  supply  the  omission,  in  the  record , 
of  the  presentment  of  an  indictment  to  the  grand  jury,  is  inad- 
missible.^ It  is  believed,  however,  that  the  true  weight  and 
significance  of  these  various  authorities  will  appear  from  what 
has  already  been  said  in  this  connection. 

§  1179.  The  Remainder  of  the  Record  doum    to  the  Ver- 
dict :  — 

The  Form,  OOntlnued«  —."Whereupon  the  sheriff  of  the  county 
aforesaid  is  commanded,  that  he  omit  not  for  any  liberty  in  his  bailiwick, 
but  that  he  take  the  said  Peter  Hunt,  if  he  may  be  found  in  his  bailiwick, 
and  him  safely  keep  to  answer  to  the  felony  and  murder  whereof  he  stands 
indicted.  Which  said  indictment  the  said  justices  of  the  lord  the  king  abore 
named,  afterwards,  to  wit,  at  the  delivery  of  the  jail  of  the  said  lord  the 
king,  holden  at  Warwick  in  and  for  the  county  aforesaid,  on  Friday  the  sixth 
day  of  August  in  the  said  second  year  of  the  reign  of  the  said  lord  the  king, 
before  the  right  honorable  William  Lord  Mansfield,  chief  justice  of  the  said  lord 
the  king,  assigned  to  hold  pleas  before  the  king  himself.  Sir  Sydney  Stafford 
Smythe,  knight,  one  of  the  barons  of  the  exchequer  of  the  said  lord  the  king,  and 
others  their  fellows,  justices  of  the  said  lord  the  king,  assigned  to  deliver  his  said 
jail  of  the  county  aforesaid  of  the  prisoners  tlierein  being,  by  their  proper  hands 
to  deliver  here  in  court  of  record  in  form  of  the  law  to  be  determined.  And 
afterwards,  to  wit,  at  the  same  delivery  of  the  jail  of  the  said  lord  the  king  of 
his  county  aforesaid,  on  the  said  Friday  the  sixth  day  of  August,  in  the  said 
second  year  of  the  reign  of  the  said  lord  the  king,  before  the  said  justices  of  the 
lord  the  king  last  above  named  and  others  their  fellows  aforesaid,  here  cometh 
the  said  Peter  Hunt,  under  the  custody  of  William  Browne,  esquire,  sheriff  of 
the  county  aforesaid  (in  whose  custody  in  the  jail  of  the  county  aforesaid,  for  the 
cause  aforesaid,  he  had  been  before  committed),  being  brought  to  the  bar  here 
in  his  proper  person  by  the  said  sheriff,  to  whom  he  is  here  also  committed : 
And  forthwith  being  demanded  concerning  the  premises  in  the  said  indictment 
above  specified  and  charged  upon  him,  how  he  will  acquit  himself  thereof,  he 
saith,  that  he  is  not  guilty  thereof;  and  thereof  for  good  and  evil  he  puts  himself 

in  the  Circuit  Court,  indorsed  "  a  true  If  the  indictment    was    propedy  in- 

bill "  by  the  foreman,  will  not  authorize  dorsed,  returned,  and  filed,  it  is  no 

the  Supreme  Court  to  grant  an  arrest  objection  that  its  return  was  not  en- 

of  judgment.     Frances  v.  The  State,  tered  on  the  minutes    of  the  court. 

6  Fla.  806.    By  force  of  a  statute,  in  Mose  v.  The  State,  86  Ala.  421. 

Iowa,  the  bringing  into  court  of  the  ^  Shaw  v.  The  State,  18  Ala.  647. 

indictment  must  appear  of  record.  The  ^  The   State   v.   Glover,  8  Qreene, 

State  V.  Glover,  8  Greene,  Iowa,  249.  Iowa,  249. 
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upon  the  country :  and  John  Blencowe,  esquire,  clerk  of  the  assizes  for  the 
county  aforesaid,  who  prosecutes  for  the  said  lord  the  king  in  this  behalf,  doth 
the  like :  Therefore  let  a  jury  thereupon  here  immediately  come  before  the  said 
justices  of  the  lord  the  king  last  abovementioned,  and  others  their  fellows  afore- 
said, of  free  and  lawful  men  of  the  neighborhood  of  the  said  parish  ef  Lighthome 
in  the  county  of  Warwick  aforesaid,  by  whom  the  truth  of  the  matter  may  be  the 
better  known,  and  who  are  not  of  kin  to  the  said  Peter  Hunt,  to  recognize  upon 
their  oath,  whether  the  said  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  the 
indictment  aforesaid  aboYe  specified,  or  not  guilty :  because  as  well  the  said  John 
Blencowe,  who  prosecutes  for  the  said  lord  the  king  in  this  behalf,  as  the  said 
Peter  Hunt,  have  put  themselyes  upon  the  said  jury.  And  the  jurors  of  the  said 
jury  by  the  said  sheriff  for  this  purpose  impanelled  and  returned,  to  wit,  David 
Williams,  John  Smith,  Thomas  Home,  Charles  Nokes,  Richard  May,  Walter 
Duke,  Matthew  Lion,  James  White,  William  Bates,  Oliver  Green,  Bartholomew 
Nash,  and  Henry  Long,  being  called,  come ;  who,  being  elected,  tried,  and  sworn, 
to  speak  the  truth  of  and  concerning  the  premises,  upon  their  oath  say." 

§  1180.  Presence  of  the  Prisoner.  —  We  have  already  consid- 
ered in  what  cases  and  at  what  times  it  is  necessary  for  the 
prisoner  to  be  personally  present  in  court.^  And  it  appears  to 
be  a  matter  pretty  well  settled,  that,  where  the  personal  pres- 
ence is  necessary  in  point  of  law,  the  record  must  show  the 
fact.2  Yet  this  need  not  be  by  express  averment ;  for,  if  the 
fact  of  the  presence  results  necessarily  from  other  matter  stated, 
this  is  sufficient.^  And  if  the  presence  is  once  stated,  and  it 
clearly  appears  from  the  whole  record  to  have  been  continuous, 
this  will  be  sufficient.^  In  a  Virginia  case,  Samuels,  J.  ob- 
served of  the  facts  under  review  and  of  the  law  as  follows : 
^^  The  record,  made  up  as  it  now  stands,  shows,  that,  on  the 
24th  of  April  when  a  motion  was  made  to  set  aside  the  verdict 
of  the  jury,  and  again  on  the  26th  of  April  when  the  motion 
was  overruled  and  the  judgment  rendered,  the  plaintiff  appeared 
by  attorney ;  and  there  is  nothing  to  show  that  he  was  person- 
ally present  in  court  on  either   day.     This  is  probably  tlie 

1  Ante,  §  265  et  leq.  *  Stephens  v.  People,  19  N.  Y.  649 ; 

3  Scaggs  V.  The  State,  8  Sm.  &  M.  Schirmer  v.  People,  88  HI.  276 ;  The 

722 ;  The  State  v.  Matthews,  20  Misso.  State  v.  Wood,  17  Iowa,  18.   Where  the 

55;  The  State  v.  Cross,  27  Misso.  882;  record  showed  that  the  prisoner  was 

Sperry  v.   Commonwealth,  9  Leigh,  present  at  the  commencement  of  the 

628 ;  Djson  v.  The  State,  26  Missis,  trial,  also  at  his  sentence,  he  was  pre- 

862.  sumed  to  hare  heen  present  at  the  ren- 

3  The  State  v.  Craton,  6  Ire.  164;  dition  of  the  verdict.    Rhodes  v.  The 

Sweeden  v.  The  State,  19  Ark.  205 ;  State,  28  Ind.  24.    And  see  Jefiries  v. 

Stephens  v.  People,  4  Parker  C.  C.  896 ;  Commonwealth,  12  Allen,  145. 
The  SUte  v.  Langford,  Busbee,  486. 
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result  of  mere  inadvertence  in  making  up  the  record,  yet  this 

court  must  look  onlj  to  the  record  as  it  is It  is  the 

right  of  any  one,  when  prosecuted  on  a  capital  or  criminal 
charge,  ^  to  be  confronted  with  the  accusers  and  witnesses ' ; 
and  it  is  within  the  scope  of  this  right  that  he  be  present, 
not  only  when  the  jury  are  hearing  his  case,  but  at  any  subse- 
quent stage  when  any  thing  may  be  done  in  the  prosecution  by 
which  he  is  to  be  affected."  Therefore  the  judgment  below 
was  reversed.^  In  Pennsylvania  the  distinction  has  been  taken, 
that,  while  the  record  in  a  capital  case  must  show  affirmatively 
the  prisoner's  presence  in  court ; '  in  a  case  not  capital,  though 
it  be  for  felony,  this  may  be  left  to  presumption.  Said  Knox, 
J. :  ^^  In  felonies  not  capital,  it  is  allowable  to  presume  that 
every  thing  was  rightly  done,  until  the  contrary  appears." ' 
This  doctrine  is  not  recognized  in  other  cases,  which  the 
writer  has  examined,  decided  elsewhere;  and  it  is  incon- 
sistent with  some  of  the  foregoing  decisions  referred  to  in 
this  section. 

§  1181.  Joinder  of  isBue. — The  form  of  record  here  given 
sets  out  the  full  formal  plea  of  the  prisoner,^  and  the  joinder 
of  issue  by  the  person  who  appears  for  the  prosecution.  All 
this  actually  passes  at  the  arraignment,  ore  temis,  if  at  all. 
But  generally,  at  the  present  day,  and  in  our  States,  there  is 
nothing  really  said,  except  the  words  "  Not  guilty,"  pronounced 
by  the  prisoner.  Yet  the  rest  is  supposed  to  be  said.^  And 
it  has  been  laid  down  in  New  Jersey  that  the  omission  to  insert 
the  similitery  in  joining  issue,  may  be  corrected  at  any  time  in 
the  record ;  since,  in  point  of  fact,  it  is  added  only  when  the 
extended  record  is  made  up.®  Chitty  even  observes :  ^  "  Nor  is 
it  essential  that  any  issue  should  be  stated,  as  having  been 
joined  between  the  Grown  and  the  defendant."^  And,  in 
accordance  with  this,  the  similiter  has  been  held  in  some  of 
our  States  to  be  an  unnecessary  part  of  the  record.® 

1  Hooker  v.  Commonwealth,  18  Grat.  *  Berrian  v.  The  State,  2  Zab.  9.  See 

768,  7.06.  Johnson  v.  People,  22  111.  814. 

'i  Dunn  V.  Commonwealth,  6  Barr,  ''  1  Chit.  Crim.  Law,  720. 

884.  M  Harg.  St  Tr.  286,  287 ;  4  Bur. 

'  Holmes  V.  Commonwealth,  ICasej,  2085. 

221,  224.  9  Hawking  v.  The  SUte,  7  Misso. 

«  Ante,  §  796,  797,  and  note.  190 ;  The  State  v.  Carroll,  6  Ire.  189. 

*  Ante,  f  728  et  seq.,  788,  795-797.  It  is  not  error  in  the  record,  that  the 
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§  1182.  The  Petit  Jozy.  —  The  record  mast  in  some  way  show 
that  the  petit  jury  were  sworn,  else  it  will  be  insufficient.^  But 
where  a  record  set  out  the  indictment,  the  answer  of  the  pris- 
oner to  the  inquiry  how  he  would  acquit  himself,  the  reply  of 
the  Attorney-General,  the  order  for  a  jury  to  come ;  and  then 
proceeded,  *^  and  afterwards,  in  the  said  case.  The  State  v. 
Thomas  H.  Christmas,  indictment  murder,  the  following  jury 
being  sworn  and  impanelled,  to  wit,  Ac,  who  say  that  the 
prisoner  Thomas  H.  Christmas  is  guilty  of  the  felony  and 
murder  in  manner  and  form  as  charged  in  the  bill  of  indict- 
ment ; "  it  was  held  to  be  adequate  in  this  respect.'  In  a  New 
York  case  it  was  deemed  good  cause  for  the  reversal  of  a  capi- 
tal judgment  against  the  defendant,  rendered  at  a  court  of 
Oyer  and  Terminer,  that  no  precept  for  summoning  the  petit 
jury  was  returned  and  filed.'  But  the  law  is  not  so  in  all  the 
States,  and  in  respect  to  all  the  courts  ;  ^  as  will  be  evident 
when  we  consider  the  different  methods  adopted  in  the  differ- 
ent States  for  selecting  and  bringing  together  the  petit  jury. 
It  was  held,  in  Tennessee,  not  to  be  necessary  for  the  venire 
fddae  to  be  spread  upon  the  minutes  of  the  court ;  but  the 
record  should  show  the  return  of  the  venire^  and  the  selection 
of  the  proper  jury.^  And,  according  to  a  Pennsylvania 
decision,  where  process  is  issued  to  the  sheriff  and  county  com- 
missioners to  draw  a  jury  for  a  court  of  Oyer  and  Terminer,  it 
is  error  if  the  record  does  not  show,  either  expressly  or  by 
necessary  inference,  that  the  jurors  have  been  legally  drawn.^ 
In  New  Jersey,  if  the  record  shows  that  the  petit  jurors  were 

prisoner  "puts  himself  upon  the  coon-  the  court,  moTed  for  anew  trial,  and  in 

trj/'  instead  of  the  words,  "  to  be  tried  arrest  of  judgment  Sohn  v.  The  State, 

bj  God  and  the  country."    The  State  18  Ind.  889. 

V.  Reeyes,  8  Ire.  19.    The  record  need       i  Kels  v.  The  State,  2  Texas,  280; 

not  show  a  formal  anaignment.    Har-  Boose  v.  The  State,  10  Ohio  State, 

man  v.  The  State,  11  Ind.  811.    It  is  676. 

sufficient  when  it  sUtes  that  the  defend-       >  The  State  v.  Christmas,  4  Der.  & 

ant  appeared  in  proper  person,  and  by  Bat.  410. 

counsel,  and  waited  the  reading  of  the       '  McGuire  v.  People,  2  Parker  C.  C. 

indictment,  and  pleaded  not  guilty.  The  148. 

State  V.  Braunschweig,  86  Misso.  897.       *  Turns  v.  Commonwealth,  6  Met 

Also  it  is  sufficient  to  state  that  the  de-  224. 

fendant  appeared,  mored  by  his  counsel       *  Conner  v.  The  State,  4  Yerg.  187. 

to  quash  the  indictment,  and,  on  that       *  Eaton  v.  Commonwealth,  6  Binn. 

motion  being  overruled,  pleaded  not  447. 

guilty,  submitted  his  cause  ibr  trial  to  ^ 
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elected  and  tried,  the  law  will  infer  that  they  were  good  and 
lawful  men,  summoned  at  the  proper  place.^  These  may  be 
deemed  specimen  points  of  what  we  find  in  the  books.^  In 
Massachusetts,  there  is  no  positive  rule  of  law  which  requires 
the  names  of  the  jurors  who  find  a  defendant  guilty  on  an 
indictment,  to  be  inserted  in  the  record  of  each  particular 
case.^ 

§  1183.  The  Verdict  and  Judgment  of  Conviction :  — 

The  Form,  oontinaed.  —  "  That  the  said  Peter  Himt  is  guilty  of  the 
felony  and  murder  aforesaid,  on  him  above  charged  in  the  form  aforesaid,  sis  by 
the  indictment  aforesaid  is  above  supposed  against  him ;  [and  that  the  said  Peter 
Hunt,  at  the  time  of  committing  the  said  felony  and  murder,  or  at  any  time  since 
to  this  time,  had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in 
the  said  county  of  Warwick,  or  elsewhere,  to  the  knowledge  of  the  said 
jurors.]  And  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Hunt, 
if  he  hath  or  knoweth  any  thing  to  say,  wherefore  the  said  justices  here  ought 
not  upon  the  premises  and  verdict  aforesaid  to  proceed  to  judgment  and  execu- 
tion against  him:  who  nothing  farther  saith,  unless  as  he  before  had  said- 
Whereupon,  all  and  singular  the  premises  being  seen,  and  by  the  said  justices 
here  ftiUy  understood,  it  is  considered  by  the  court  here,  that  the  said  Peter 
Hunt  be  taken  to  the  jail  of  the  said  lord  the  king  of  the  said  county  of  Warwick, 

1  West  V.  The   State,  2  Zab.  212.  that  he  had  nothing  to  say  other  than 

See,  also,  The  State  v.  Price,  6  Halst  he  hath   said,"  the  court   thereupon 

208.  passed  sentence :  —  such  record  is  sub- 

3  Where  the  record  in  a  murder  case  stantially  sufficient,  though  it  does  not 
showed,  that  the  prisoner  was  brought  give  the  adjournments  from  day  to  day, 
into  court,  arraigned,  pleaded,  issue  or  affirmatively  show  that  the  prisoner 
was  joined,  and  he  was  remanded  to  had  an  opportunity  to  poll  the  jury ; 
jail ;  that,  on  the  next  day,  the  court  and  though  the  arraignment  of  the 
being  in  session,  he  was  again  brought  prisoner  and  the  drawing  and  impanel- 
in  by  the  sherifl^  and  the  derk  was  ling  of  the  jury  were  recorded  by  the 
ordered  to  draw  a  jury  from  a  box  clerk  in  the  past  tense.  Taylor  r.Com- 
containin^*  the  names  of  jurymen  sum-  mon  wealth,  8  Wright,  Pa.  181.  In  a 
moned  and  in  attendance,  and  did  so  Virginia  case  the  record  was,  "  Where- 
call  a  jury,  the  prisoner  having  liad  his  upon  came  a  jury,  to  wit  [here  setting 
proper  and  legal  challenges;  that  the  out  the  names],  who,  being  elected, 
jury  came,  to  wit,  ftc.,  "  twelve  good  tried,  and  sworn  the  truth  of  and  upon 
and  lawful  men,  summoned  and  re-  the  premises  to  speak,"  this  was  held 
turned,  impanelled  and  sworn,"  who,  to  be,  as  the  court  expressed  it, ''  in  the 
on  another  day  named,  the  prisoner  usual  and  correct  form " ;  and  it  was 
"being  present  in  court,"  found  him  held  not  to  be  a  good  objection  that  the 
"guilty  of  murder  in  the  second  degree,  record  did  not  show  the  jurors  to  be 
in  manner  and  form  as  he  stood  in-  freeholders.  Commonwealth  v,  Ste- 
dicted,"  whereupon  he  was  remanded  phen,  4  Leigh,  679.  To  the  like  eff^t, 
to  jail  by  the  court ;  that  on  the  next  see  Horsey  v.  The  State,  8  Har.  &  J.  2. 
day  he  was  brought  into  court,  and  And  see  Schirmer  v.  People,  88  01. 
"  having  been  asked  if  he  had  any  thing  276. 

to  say  why  sentence  should  not   be       '  Turns   v.  Commonwealth,  supra, 

passed  upon  him/'  and  "  having  said  See  ante,  §  1177|  1178. 
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from  whence  he  came,  and  fh)m  thence  to  the  place  of  ezecation  on  Monday'now 
next  ensuing,  being  the  ninth  day  of  this  instant  Auguat,  and  there  be  hanged 
by  the  neclc  until  he  be  dead ;  and  tliat  afterwards  his  body  be  dissected  and 
anatomized." 

§  1184.  The  Verdict  of  Manslaughter  and  Allowance  of 
Clergy :  — 

The  Form.— "That  the  said  PeterHmif  is  not  guilty  of  the  murder  aforesaid, 
aboTe  charged  upon  him ;  but  that  the  said  Peter  Hunt  is  guilty  of  the  felonious 
slaying  of  the  aforesaid  Samuel  Collins  ;  [and  that  he  had  not  nor  hath  any  goods 
or  chattels,  lands  or  tenements,  at  the  time  of  the  felony  and  manslaughter  afore- 
said, or  cTer  afterwards  to  this  time  to  the  knowledge  of  the  said  jurors.]  And 
immediately  it  is  demanded  of  the  said  Peter  Hunt,  if  he  hath  or  knoweth  any 
thing  to  say  wherefore  the  said  justices  here  ought  not  upon  the  premises  and 
yerdict  aforesaid  to  proceed  to  judgment  and  execution  against  him :  who  saith 
that  he  is  a  clerk,  and  prayeth  the  bene^t  of  clergy  to  be  allowed  him  in  this 
behalf.  Whereupon,  all  and  singular  the  premises  being  seen,  and  by  the  said 
justices  here  fVilly  understood,  it  is  considered  by  the  court  here,  that  the  said 
Peter  Hunt  be  burned  in  his  left  hand,  and  deliyered.  And  immediately  he  is 
burned  in  his  left  hand,  and  is  deliyered,  according  to  the  form  of  the  statute." 

The  words  above  enclosed  in  brackets  have  reference  to 
certain  forfeitures  which  are  unknown  in  this  country,  and 
are  therefore  to  be  omitted  from  our  forms. 

§  1185.  Judgment  on  an  Acquittal:  — 

How  —  The  Form.  —  Chitty  says :  ^  "  When  the  defendant  is 
acquitted  upon  the  merits,  by  the  verdict  of  a  jury,  or  dis- 
charged on  the  allowance  of  a  plea  of  pardon,  the  proper 
entry  is,  — 

"  Whereupon,  all  and  singular  the  premises  being  seen  and  Ailly  understood 
by  the  court  of  our  said  lord  the  king  now  here,  it  is  considered  and  a4judged 
by  the  said  court  here,  that  the  said  defendant  be  discharged  of  the  premises 
and  do  depart  hence  without  day  in  this  behalf." 

§  1186.  Summary  and  Conclusion:  — 

Contents  of  Record  epitonilzed.  —  Chitty  SumS  up  the  contents 

of  a  record  in  a  case  of  felony  as  follows :  ^  It  ^^  states  the  ses- 
sion of  Oyer  and  Terminer  —  the  commission  of  the  judges — 
the  presentment  by  the  oath  of  the  grand  jurymen  by  name  — 
the  indictment  —  the  award  of  the  capias  or  process  to  bring 
in  the  offender  —  the  delivery  of  the  itidictment  into  court — 
the  arraignment  —  the  plea — the  issue — the  award  of  the 
jury  process — the  verdict — the  asking  the  prisoner  why  sen- 

1  1  Chit  dim.  Law,  718,  719.  »  l.Chit.  Crim.  Law,  720. 
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tehee  should  not  be  passed  on  him  —  and  the  judgment  of 
death  passed  hj  the  judges."  So  in  Illinois  it  has  been  laid 
down,  that  a  record  of  a  criminal  case,  after  tlie  caption  stating 
the  time  and  place  of  holding  the  court,  should  consist  of  the 
indictment  properly  indorsed  as  found  bj  the  grand  jury, 
the  arraignment  of  the  accused,  his  plea,  the  impanelling  of 
the  traverse  jury,  their  verdict,  and  the  judgment  of  the  court. 
It  is  not  necessary  it  should  appear  by  the  record  that  the  names 
of  the  witnesses  were  indorsed  on  the  back  of  the  indictment, 
that  the  prisoner  was  furnished  with  a  copy  of  the  indictment, 
that  the  court  committed  the  Jury  to  the  charge  of  a  sworn 
officer  during  a  recess,  that  they  were  placed  in  charge  of  a 
sworn  officer  when  they  retired  to  consider  of  their  verdict,  or 
that  the  oaths  to  the  witnesses  were  administered  according  to 
law.  The  defendant  should  take  advantage  of  any  irregu- 
larity, by  objecting  at  the  time ;  and,  if  his  objection  was  over- 
ruled, the  fact  should  be  preserved  by  a  bill  of  exceptions.^ 

§1187.  Concluding   Observations. — This  chapter  might   be 

extended  by  some  further  citations  of  points  and  authorities, 
but  it  is  not  deemed  best.  The  subject,  as  it  rests  in  the 
American  law,  is  draped  somewhat  in  mist ;  and,  to  dispel  the 
mist,  it  should  be  approached  by  those  several  lights,  one  by 
one,  which  shine  from  the  peculiar  jurisprudence,  and  statute 
laws,  and  practice,  of  the  respective  States.  This  is  a  work, 
not  for  an  author  writing  for  all  the  States,  but  for  the  prac- 
titioners and  the  courts  in  each  State. 


CHAPTER   LXXX. 

THB    WRIT    OF    BBBOB. 

§  1188.  Both  CivU  and  Criminal  — Form.  — The  writ  of  error 
is  known  equally  in  civil  causes  and  in  criminal.  In  accordance, 
therefore,  with  the  rule  which  substantially  limits  our  discuft- 

McKiimey  o.  People,  2  Qilman,  640 ;  Fate  v.  People,  8  Gilman,  644. 
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sions  to  the 'criminal  law,  in  distinction  from  the  civil,  we  shall 
abstain  from  any  close  examination  of  the  nature  and  province 
of  this  writ.  The  form  of  the  writ,  and  of  proceedings  thereon, 
in  criminal  causes,  may  be  found  in  various  places  in  the 
books.^ 

§  1189.  General  View  —  Whether  as  of  Right  —  Distingaiflhed 

from  CertiorarL — There  are  some  differences  of  judicial  opinion 
on  points  connected  with  this  writ;  but,  in  the  language  of 
Shaw,  C.  J.  who  stated  the  doctrine  as  held  in  Massachusetts 
and  some  of  the  other  States  :  ^^  A  writ  of  error  is  understood 
to  be  a  writ  ex  debUo  justitice^  where,  by  reason  of  any  material 
error  or  mistake  in  a  judgment  actually  rendered  in  a  court  of 
record,  the  judgment  is  illegal,  and  ought  not  to  stand.  The 
following  description  of  a  court  of  record,  as  the  result  of  the 
cases  cited,  is  commended  by  Mr.  Dane :  ^  Whenever  a  new 
jurisdiction  is  erected  by  statute,  and  the  court  or  judge  that 
exercises  that  jurisdiction  acts  as  a  court  or  judge  of  record, 
according  to  the  course  of  the  common  law,  a  writ  of  error 
lies  to  their  judgment ;  but,  where  they  act  in  a  summary 
method,  or  in  a  new  course,  different  from  the  common  law, 
only  a  certiorari  lies.'  ^  A  power  to  fine  and  imprison  is  some- 
times stated  as  the  distinguishing  characteristic ;  but,  as  such 
power  may  be  given  by  special  statute,  or  otherwise,  it  is  no 
certain  test.  The  power  of  proceeding  according  to  the  course 
of  the  common  law,  though  the  jurisdiction  be  newly  given  by 
statute,  seems  to  be  a  more  certain  one."  Therefore  it  was 
held,  that  a  writ  of  error  lies  to  reverse  the  judgment  of  a 
justice  of  the  peace ;  and  this  notwithstanding  the  law  had 
given  to  the  defendant  the  right  of  appeal.' 

§  1190.  "Whether  as  of  Right,  oontiiiiied — What  Court  — When. 

—  But  from  this  general  statement  it  is  necessary  to  descend 
a  little  into  particulars  ;  and  we  shall  then  see,  that  this  writ 
is  not  everywhere  and  in  all  circumstances  held  to  be  ex  ddnto 
ju%tiiuB.  The  following  is  extracted  from  Ghitty :  ^  '^  A  writ  of 
error,  to  reverse  a  judgment,  lies  from  all  inferior  jurisdictions 

1  As,  for  instanoe,  2  Gude  Crown  ^  Referring  to  5  Dane  Ab.  66,  67. 

Pract.  207 ;  Coats  v.  People,  4  Parker  >  Thayer  o.  Commonwealth,  12  BCet 

C.  C.  662 ;  Lake  v.  People,  1  Parker  C.  9, 10. 

C.  495 ;  O'Learjr  v.  People,  4  Parker  «  1  Chit  Crim.  Law,  747-749. 
C.  C.  187. 
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to  the  King's  Bench,  and  from  the  Eing^s  Bench  to  the  House 
of  Peers  ;  and  it  noiay  be  brought  in  the  King's  Bench  to  re- 
verso  an  attainder  before  the  Lord  High  Steward.^  It  may  be 
brought  by  the  party  himself,  or,  after  his  death,  by  his  heir  or 
executor,  to  reverse  an  attainder  of  treason  or  felony  ;  but  by 
no  other  persons,  whatever  interest  they  may  claim  in  the 
reversal.2  When  once  judgment  is  given,  this  is  the  only 
remedy  for  any  defect  in  the  proceedings.*  But  it  never  can 
be  obtained  before  judgment ;  and,  therefore,  a  defendant,  who 
has  been  admitted  to  clergy,  cannot  thus  set  aside  the  convic- 
tion, but  may  remove  the  indictment  into  the  King's  Bench, 
and  there  take  advantage  of  mistakes,  in  the  shape  of  excep- 
tions.* 

§  1191.  Right  or  Favor,  continued  —  Where  no  Real  Brror  — 
HttBtory.  —  "  The  history  and  nature  of  writs  of  error,  in 
criminal  cases,  is  stated  by  Lord  Mansfield  with  great  ability 
and  clearness.^  According  to  his  authority,  until  the  reign  of 
Queen  Anne,  a  writ  of  error,  in  any  criminal  case,  was  held 
to  be  merely  ex  gratia.  It  was  then  laid  down,  that  writs  of 
error  in  criminal  cases  were  not  grantable  ex  debito  justitioe^ 
but  ex  gratia  regis  ;  '  and  that,  in  such  case,  a  man  ought  to 
make  application  to  the  king ;  and  he  will  refer  to  his  counsel ; 
and,  if  they  certify  that  there  is  cause,  he  will  grant  a  writ  of 
error.'®  It  never  was  granted  except  when  the  king,  from 
justice  when  there  was  really  error,  or  from  favor  where  there 
was  no  error,  was  willing  the  judgment  should  be  reversed. 
After  writ  of  error  granted,  the  Attorney-General  never  made 
any  opposition,  because  either' he  had  certified  ^  there  was 
error,'  and  then  he  could  not  argue  against  his  own  certifi- 
cate ;  or  the  Crown  meant  to  show  favor,  and  then  he  had 
orders  *  not  to  oppose.'  The  king,  who  alone  was  concerned 
as  prosecutor,  and  who  had  the  absolute  power  of  pardon, 
having  thus  expressed  his  willingness  that  the  judgment  should 
be  reversed,  the  Court  of  King's  Bench  reversed  it  upon  very 

^  1  Sid.  208;  2  Hawk.  P.  C.  c.  60,  Salk.  295;  Co.  Lit  18,  note;  2  Hawk. 

§  17;   4  Bl.   Com,  892;   8  B.  &  P.  P.  C.  c.  60,  §  11 ;  4B1.  Com.892. 
864.  «  Cro.  Jac.  404. 

2  6  Co.  Ill  a ;  Owen,  147,  148 ;  Cro.       *  Cro.  Eliz.  489. 
Eliz.  225,  275,  658 ;   1  Leon.  826 ;   1        >  4  Bur.  2560-2552. 
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slight  and  trivial  objections,  which  could  not  have  prevailed  if 
any  opposition  had  been  made,  or  if  the  precedent  had  been  of 
any  consequence.  The  form  of  reversal, '  for  the  errors  as- 
signed, and  other  errors  appearing  upon  the  record,'  delivered 
the  court  from  the  necessity  of  specifying  any ;  and  they, 
therefore,  frequently  reversed  it  when  there  was  really  no  error 
at  all,  because  it  was  evidently  with  the  king's  concurrence ; 
and,  as  he  had  at  all  times  the  power  of  refusing  the  writ,  the 
precedent  was  thought  of  no  importance.^ 

§  1192.  Continued  —  Not  to  iMue  bb  of  Courae.  —  ^^  But,  in 

the  third  year  of  Queen  Anne,  it  was  resolved  by  ten  of  the 
judges,  that,  in  every  case  under  treason  and  felony,  a  writ  of 
error  was  not  merely  a  matter  of  favor,  but  of  right,  and 
ought  to  be  granted.^  Still  it  remains  entirely  in  the  breast  of 
the  Crown,  whether  it  shall  be  granted  or  refused  oh  an  at- 
tainder of  felony  or  treason ;  so  that  the  king  may  absolutely 
refuse,  though  the  error  is  ever  so  manifest.^  And,  in  misde- 
meanors, notwithstanding  the  determination  that  it  is  a  matter 
of  right,  this  was  only  intended  to  mean  when  there  is  proba- 
ble cause  of  error .^  It  does  not,  therefore,  issue  as  a  matter 
of  course,  even  in  these  cases,  but  under  the  fiat  of  the  Attor- 
ney-General.^ This,  it  is  true,  he  is  bound  to  grant,  wherever 
probable  grounds  are  laid,  as  a  matter,  not  of  indulgence,  but 
of  justice ;  and  the  court  will  order  him,  if  he  improperly 
refuse.^  And  the  Attorney-General  may  take  the  opinion  of 
the  court  before  it  is  granted."  ^ 

§  1193.  How  in  United  States  —  Issnes  ae  of  Course.  —  In  the 
United  States,  this  writ  is  very  much  regulated  by  statutes, 
which  differ  in  the  different  States.  But  aside  from  statutory 
provisions,  it  is  not  held  necessary  in  all  our  States  to  apply 
to  the  Attorney-General,  or  to  the  court,  to  have  the  writ  of 
error  allowed ;  but,  in  the  language  of  Wash,  J.  sitting  in  the 
Missouri  tribunal,  ^'  the  party  will  be  entitled  of  right  to  his 

1  Lord  Mansfield,  4 Bur.  2550.  892;    ^  Sannd.  101  a,  note;   2  SaDc. 

3  4  Bur.  2550 ;  2  Salk.  604.  504. 

•  4  Bur.  2551;  1  Sid.  69;  1  Bulat.       «  4Bar.2551;  4Bl.Com.891. 
71;  8  Mod.  42;  1  Yezn.  170,  175;  1       >  4  Bur.  2551. 
Bur.  641 ;  Cas.  temp.  Hardw.  251 ;  2       •  8  Mod.  177 ;  Fortes.  87 ;   4  Bur. 
Hawk.  P.  C.  c.  50,  §  11 ;  4  Bl.  Com.    2580,  2550. 

7  Id.  ibid. 
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writ  in  all  cases  where,  in  England,  he  would  have  it  with  or 
without  the  consent  of  tlie  Crown."  ^  And,  as  observed  by 
Chase,  C.  J.  in  the  Maryland  court,  the  fiat  of  the  Attorney- 
General  is  "  never  applied  for."  ^ 

§  1194.  SpedaUy  aUowed.  —  On  the  other  hand,  there  are 
States  in  which  the  English  practice,  or  something  like  it, 
prevails,  and  the  writ  of  error  can  bo  employed  only  when 
specially  allowed  by  the  Attorney-General  or  by  the  court.* 
And  this  is  so  in  some  of  the  States  by  statutes ;  as,  in  Ohio, 
where  the  statute  authorizes  the  courts,  '^  on  good  cause  shown, 
to  issue  writs  of  error."  ^  In  Massachusetts,  where  the  writ 
is  generally  suable  as  of  right,  a  statute  provides,  that  '^  no 
writ  of  error  upon  a  judgment  for  a  capital  offence  shall  issue, 
unless  allowed  by  one  of  the  justices  of  the  Supreme  Judicial 
Court,  after  notice  given  to  the  Attorney-General,  or  other 
attorney  for  the  Commonwealth."  ^ 

§  1195.  To  and  from  w^hat  Courts  —  How  in  United  States 
Courts  —  Method  of  carrying   Causes    from  Circuits   to  Supreme 

Court  —  There  are  some  decisions  as  to  the  courts  from  and  to 
which  the  writ  of  error  will  lie  ;  ^  but  4:hese  pertain  too  much 
to  the  usage  of  particular  States  to  require  special  examination 
here.  It  is  held  in  the  Supreme  Court  of  the  United  States, 
that  no  writ  of  error,  of  prohibition,  or  of  certiorari  will  lie  to 
a  Circuit  Court,  in  a  criminal  cause.  And  the  only  way  in 
which  a  decision,  in  a  criminal  cause,  can  be  taken  for  revision 

^  Mitchell  V.  The  State,  3  Misso.  288.  *  Webster  v.  Commonwealth,  5  Cash. 

And  Bee  CoUoway  v.  The  State,  1  Misso.  886,  894.    And  see  Stout  i;.  People,  4 

211.  Parker  C.  C.  182;  People  p.  Hendridc- 

>  The  State  v.  Buchanan,  6  Har.  &  son,  1  Parker  C.  C.  896. 

J.  817,  862.    See  also  Anderson  v.  The        "  Commonwealth  v.  Brown,  8  J.  J. 

State,  5  Har.  &  J.  174;  Manly  v.  The  Mar.  597 ;  Commonwealth  v.  Mitchell, 

State,  7  Md.  18&.  8  J.  J.  Mar.  680 ;  Commonwealth  v. 

>  Miles  V,  Rempublicam,  4  Yeates,  Jefferson,  6  B.  Monr.  818;  Tomlin  v. 
819 ;  Commonwealth  t;.  Profit,  4  Binn.  The  State,  19  Ala.  9 ;  Abrahams  p. 
424;  LofUn  o.  The  Sute,  11  Sm.  &  Commonwealth,  11  L^gh,  676;  Ander- 
M.  858 ;  Lavett  v.  People,  7  Cow.  889 ;  son  v.  Commonwealth,  4  Leigh,  698 ; 
Jones  V,  Commonwealth,  2  Va.  Cas.  Anderson  v.  Commonwealth,  5  Leigh, 
224;  Baker  p.  Commonwealth,  2  Va.  740;  People  v.  Steams,  28  Wend.  684; 
Cas.  858.  And  see  Saffbrd  v.  People,  The  State  v.  Tuomey,  5  How.  liissis. 
1  Parker  C.  C.  474;  Colt  v.  People,  1  60;  Hayden  v.  Commonwealth,  10  B. 
Parker  C.  C.  611 ;  Temple  v.  Common-  Monr.  125 ;  United  States  v.  Eliason,  16 
wealth,  1  Va.  Cns.  163.  Pet.  291. 

4  Farris  v.  The  State,  1  Ohio  State, 
188. 
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from  a  Circuit  Court  into  the  Supreme  Court,  is  upon  a  cer- 
tificate of  the  judges  of  the  latter  tribunal,  that  their  opinions 
are  opposed  upon  a  question  raised  at  the  trial.  "  But  cer- 
tainly," said  Taney,  C.  J.  "  the  party  had  no  right  to  ask  for 
such  a  certificate,  nor  could  it  have  been  granted  consistently 
with  the  duty  of  the  court,  if  the  judges  agreed  in  opinion, 
and  did  not  think  there  was  doubt  enough  to  justify  theni  in 
submitting  the  question  to  the  judgment  of  the  court."  ^ 

§  1196.  Only  after  Final  Judgment — What  Xhron  it  reaches.  — 

The  writ  of  error  does  not  lie  until  final  ludgment  has  been 
rendered,  disposing  of  the  whole  cause,  including  all  the 
counts.^  And  if  it  is  brought,  as  it  usually  is,  to  correct  an 
error  in  law,  it  reaches  only  to  those  errors  which  pertain  to 
the  record ;  and  it  does  not  reach  preliminary  matters,  and 
such  as  are  pleadable  only  in  abatement,  and  collateral  papers 
which  belong  merely  to  the  files  of  the  court  and  not  to  the 
record,  and  the  like.^  But  such  errors,  for  instance,  in  the 
indictment,  as  would  be  fatal  on  general  demurrer,  or  on  motion 
in  arrest  of  judgment,  may  b»  reached  by  writ  of  error.^ 

§  1197.  ConrtB  of  Record  —  Not  of  Reoord  —  Certiorari —  We 

have  already  seen,'^  that  the  writ  of  error  lies  only  to  those 
courts  whose  proceedings  are  conducted  according  to  the  com- 
mon law,  and  which  are  termed  courts  of  record.  Where  the 
court  is  not  of  record,  or  where  the  proceedings  have,  not 
extended  to  final  judgment,  the  remedy  is  by  certiorari j  and 
not  by  writ  of  error .^ 

1  Ex  parte  Gordon,  1  Black.  608,  People,  4  Parker  C.  C.  627 ;  Common- 

606.  wealth  v.  Ofi^ner,  2  Va.  Cas.  17 ;  Samp- 

*  People  V,  Merrill,  4  Eeman,  74;  son  v.  Commonwealth,  6  Watts  &  S. 

Miles  V,  Rempublicam,  4  Yeates,  819;  886;  Commonwealth  v.  Church,  1  Barr, 

Loftin  17.  The  State,  11  Sm.  &  M.  868;  106;  Turner  v.  The  State,  28  Missis. 

People  V.  Nestle,  19  N.  Y.  688;  The  684;  People  v.  McMahon,  2  Parker  C. 

State  o.  Dillon,^  Hayw.  174;  Rex  o.  C.  668;  Rex  v,  Wiidey,  1  M.  &  S.  188. 

Kenworthy,  8  D.  &  R.  178,  1  B.  &  C.  «  Jesse  v.  The  State,  28  Missis.  100. 

711 ;  Jenks  v.  The  State,  16  Wis.  882.  >  Ante,  {  1189. 

And  see  Bank  of  Lexington  v.  Taylor,  *  Reg.  v.  Bothel,  Holt,  167 ;  Reg.  v, 

2  Sm.  &  M.  27;  Hedges  v.  Madison,  Paty,  2  Salk.  608,  604,  2  Ld.  Raym. 

1  Oilman,  806.  1106 ;    Commonwealth  v,  Simpson,  2 

s  Nash  V.  Reg.  9  Cox  C.  C.  424,  10  Grant,  Pa.  488 ;    Wilde  v.  Common- 

Jur.  N.  B.  819 ;  Campbell  t;.  Common-  wealth,  2  Met.  408 ;  John  v.  The  State, 

wealth,  2  Va.  Cas.  814 ;  Turns  v.  Com-  1  Ala.  96 ;  Ex  parte  Tarlton,  2  Ala. 

monwealth,  6  Met.  224;  Byrd  i;.  The  86;  Reg.  i^.  Leighton,  Fortes.  178, 176. 

State,  1  How.  Missis.  247 ;  Grant  v.  In  2  Saund.  Wms.  ed.  101,  note,  it  ia 
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§  1198.  Concnzrent  with  Other  Remeclieii. —  When,  therefore, 

the  writ  of  error  appears  to  be  the  proper  remedy,  it  maj  be 
resorted  to  for  the  correction  CTen  of  errors  which  might  haye 
been  reached  by  other  methods  at  an  earlier  stage  of  the  pro- 
ceeding. Even  if  there  might  have  been  an  appeal,  which  was 
not  taken,  still  the  writ  of  error  may  be  resorted  to.^  Said 
Howard,  J. :  ^'Although  this  remedy  by  appeal,  in  civil  cases, 
takes  away  the  remedy  by  a  writ  of  error  by  implication  as  a 
general  rule,  yet,  in  criminal  cases,  the  reason  for  the  role 
ceases,  and  there  it  does  not  apply.  The  applicant,  in  such 
cases,  is  required  to  recognize  with  surety  to  prosecute  his 
appeal,  or  stand  committed.  His  remedy  by  appeal  would  often 
be  more  onerous  than  that  by  a  writ  of  error,  to  reverse  an  erro- 
neous judgment ;  and  therefore  it  is,  that  his  right  to  proceed 
by  error  is  not  taken  away  or  impaired  by  giving  him  the  right 
of  appeal."  ^ 

§  1199.  "Whether    AvaOable  to    the  Btafe  —  ( Varions   Pofnta, 

in  the  Note).  —  A  few  other  points,  as  settled  in  particular 
States,  appear  in  a  note.^    In  some  of  our  States,  the  writ  of 


said:  " A  distinction  is  taken  by  Lord  common  law.    Scott  v.  Bye,  2  Bing. 

Holt,  that,  wherever  a  new  jarisdiction  844,  9  Moore,  649." 

is  created  by  act  of  Parliament,  and  the  ^  Ante,  §  1189. 

court  or  judge  that  exercises  this  juris-  *  Bamett  v.  The  State,  86  Maine,  198, 

diction  acts  as  a  court  or  judge  of  rec-  200, 201.   In  Jeflfries  v.  Commonwealth, 

ord,  mccording  to  the  course  of  the  aimmon  12  Allen,  145,  154,  the  question  was 

Inac,  a  writ  of  error  lies  to  their  judg-  raised  but  not  decided,  whether  objec- 

ments ;  but,  where  they  act  in  a  turn-  tions  which  haye  been  orerruled  on 

mary  method,  or  in  a  new  coune  differ-  other  processes  can  be  called  up  for  a 

eta  from  the  common  law,  a  writ  of  error  second  decision  on  writ  of  error, 

does  not  lie,  but  a  certiorari.    Groenyelt  '  A  writ  of  error,  and  not  of  ibfteot 

o.  Bnrwell,  1   Salk.  268,  Garth.  491,  corpus,  is  the  proper  remedy  to  reyerse 

Comyns,  76,  80 ;  8.  p.  1  Salk.  144.    If  an  additional  punishment  wrongfully 

an  erroneous  judgment  be  giyen  in  a  awarded  against  a  conyict,  under  the 

court  which  is  not  a  court  of  record,  no  Massachusetts  statute  of  1817,  c  176. 

writ  of  error  lies,  but  a  writ  of  false  Riley's  Case,  2  Pick.  172 ;  Cooke,  peti- 

judgment.    F.  N.  B.  88,  A,  7th  ed. ;  Co.  tioner,  15  Pick.  284.  .Where  the  writ 

lit.  288  6:    But  a  common-law  court  of  error  is  stricken  from  the  docket,.on 

cannot  correct  the  errors  of  a  court  not  account  of  a  diyision  of  opinion  in  the 

of  record  by  writ  of  false  judgment,  any  court,  the  court  below  may  enter  an 

more  than  those  of  an  inferior  court  of  affirmance.     Styles  v.  The  State,  28 

record  by  writ  of  error,  if  the  proceed-  Ga.  388.    In  a  case  of  felony  a  writ  of 

ings  of  such  court  are  not  according  to  error  may  be  awarded  at,  and  made 

the  course  of  the  common  law.   There-  returnable  to,  the  same  term  in  which 

fore  it  was  held,  that  a  writ  of  false  the  judgment  was  rendered.    Lazier  o. 

judgment  does  not  lie  from  the  South-  Commonwealth,  10  Grat.  708.    A  pris- 

wark  Court  of  Requests  to  a  court  of  oner  who  had   been  conyicted  of  a 

756 


CHAP.  LXXX.]  WRIT  OP  ERROR.  '  §  1201 

error  is  available  as  well  to  the  State,  or  Commonwealth,  as  to 
the  defendant,^  while  in  others  it  is  not. 

§1200.  Reversal  Entire  —  Part  —  It  is  a  correct  general 
proposition,  that,  when  upon  writ  of  error  the  judgment  is 
found  to  be  erroneous,  it  will  be  reversed.  Yet,  under  the 
proper  circumstances,  the  court  may  reverse  it  in  part,  and 
affirm  it  in  part  ;^  though,  if  it  is  such  an  entire  thing  as  does 
not  admit  of  separation  into  parts,  this  cannot  be  done.^ 

§  1201.  Brror  in  Sentence  — Reverse  or  Correct.  —  But  there  is 

a  difference  of  judicial  opinion  in  this  country  upon  the  ques- 
tion, whether,  if  the  error  is  simply  in  the  sentence,  the  court 
can,  instead  of  reversing  the  judgment,  either  itself  alter  the 
sentence  to  correspond  with  the  law,  or  remit  the  case  to  the 
lower  court  with  directions  to  have  it  altered  there ;  or  whether, 
on  the  other  hand,  the  entire  proceedings  shall  be  reversed,  and 
the  prisoner  set  at  liberty.  In  England,  the  latter  course  is 
pursued ;  and  it  is  ^held  that  the  court  above  has  no  power, 
either  to  send  back  the  record  to  have  it  corrected,  or  itself  to 
pronounce  the  proper  sentence.^  Such  also  is  the  doctrine  in 
some  of  our  States.^   •But  in  Mississippi,  the  court  ordered  the 

felony  obtained  a  writ  of  error  and  inal  case,  taken  under  the  provisions  of 
supenedeaSf  and  pending  the  same  the  act  of  1847,  operates  ipso  facto  as  a 
broke  jail  and  escaped.  Thereupon  iuperaedeas,  upon  the  defendant's  com- 
the  court  directed  so  much  of  the  order  plying  with  the  conditions  prescribed 
as  required  the  writ  to  operate  as  a  in  §  4  of  the  act,  and  it  is  to  be  recog- 
supersedeas,  to  be  discharged,  and  the  nized  and  obeyed  as  such  by  tlie  minis- 
writ  to  be  dismissed  on  a  day  certain,  terial  officers  of  the  law,  without  the 
unless  the  prisoner  should  then  be  necessity  of  a  special  order  in  relation 
again  in  custody.  Sherman  v.  Com-  thereto.  Habon  t;.  The  State,  7  Fla. 
monwealth,  14  Grat.  677.  As  a  general  10. 

rule,  judgment  on  a  writ  of  error  will  ^  Crim.  Law,  I.  §  868 ;   Temple  o. 

follow  success  in  the  particular  issue.  Commonwealth,  1  Va.  Cas.  168 ;  Feo- 

It  is  proper,  however,  to  examine  the  pie  v.  Nestle,  19  N.  Y.  588. 

whole  record,  and  to  adjudge  either  for  >  Montgomery  v.  The  State,  7  Ohio 

the  plaintiff  or  defendant,  according  to  State,  107 ;  Lougee  v.  The  State,  11 

the  legal  rights,  as  they  may  on  the  Ohio,  68. 

w)^ole  appe{ir,  without  regard  to  the  '  Christian  v.  Commonwealth,  6  Met. 

issue  in  law  which  may  have  been  580. 

raised  and  decided  between  the  parties.  <  Silversides  v.  Reg.  2  Gale  &  D. 

Stephen  v.  The   State,    11    Ga.  226.  617 ;  Bourne  v.  Rex,  2  Nev.  &  P.  248, 

After  conviction  in  a  criminal  case,  }t  7  A.  &  E.  58 ;  Rex  v.  Ellis,  5  B.  &  C. 

is  a  matter  within  the  discretion  of  the  895,  8  D.  &  R.  178. 

court,  whether  or  not  to  stay  proceed-  >  Christian  v.  Commonwealth,  5  Met. 

ings  to  await  a  decision  on  a  writ  of  580 ;  Tully  v.  Commonwealth,  4  Met. 

error.    People    v.  Holmes,  8   Parker  857 ;  Howell  o.  The  State,  1  Oregon, 

C*  C.  567.    A  writ  of  error  in  a  crim-  241. 
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case  to  be  remanded,  with  directions  to  the  lower  tribunal  to 
render  the  proper  sentence.^  And  in  Pennsylvania  the  doctrine 
is  clearly  maintained,  partly  by  reason  of  statutes  regulating 
the  matter,  but  as  well  also  at  the  common  law,  that,  when  the 
error  is  in  the  sentence,  the  court  will  pronounce  such  judg- 
ment as  should  have  been  rendered  by  the  court  below.^ 

§  1202.  Ck>ntiniied — BCaBsaciiiiBetta  statate. — In .  Massachu- 
setts it  was  provided  by  statute,  in  1851,  that,  ^^  whenever  a 
final  judgment  in  any  criminal  case  shall  be  reversed  by  the 
Supreme  Judicial  Court,  upon  a  writ  of  error,  on  account  of 
error  in  the  sentence,  the  court  may  render  such  judgment 
therein  as  should  have  been  rendered,  or  may  remand  the  case 
for  that  purpose  to  the  coui-t  before  whom  the  conviction  was 
had."  And  it  was  held  that  this  provision  related  to  past  as 
well  as  future  judgments  ;  and  that,  as  so  construed,  it  was  not 
unconstitutional  as  being  an  ex  post  facto  act.^ 

^  Kelly  V.  The  State,  8  Sm.  &  M.  had  arisen  in'conseqaence  of  conflicting 

618.  decisions.    The  common  law  embodies 

3  In  a  late  case,  Lewis,  C.  J.  stated  in  itself  suflcient  reason  and  common 

the  matter  as  follows  :   "  The  doubts  sense  to  reject  the  monstrous  doctrine, 

which  formerly  existed  respecting  the  that  a  prisoner  whose  guilt  is  established 

power  of  the  Supreme  Courts  upon  re-  by  a  regular  yerdict  is  to  escape  pun- 

Tersing  a  judgment  in  a  criminal  case,  ishment  altogether,  because  the  court 

are  entirely  dissipated.    We  have  au-  committed  an  error  in  passing  the  sen- 

thorities  to  show,  that  the   Supreme  tence.    If  this  court  sanctioned  such  a 

Court,  on  rerersal  of  a  judgment  in  a  rule,  it  would  fall  to  perform  the  chief 

criminal  case  for  error  in  the  sentence,  duty  for  which  it  was   established." 

has  power  to  pass  such  sentence  as  Beale  v.  Commonwealth,  1  Casey,  11, 

the  court  below  ought  to  have  passed.  22.  It  is  probably  a  mistake,  however. 

Drew  V.  Commonwealth,  1  Whart.  279 ;  to  suppose,  that,  if  the  prisoner  were 

Daniels  v.  Commonwealth,  7  Barr,  871 ;  discharged'^n  the  writ  of  error,  where 

Commonwealth  v.  Ellis,  11  Mass.  465 ;  such  discharge  is  the  course  authorized 

Kane  v.  People,  8  Wend.  208.    It  has  by  law,  he  would  not  be  liable  to  a 

also  the  power  to  award  a  procedendo  second    indictment,    conviction,    and 

in  a  criminal  case.  Rex  v,  Kenworthy,  punishment.    For  ^e  discharge  comes 

1  B.  &  C.  711 ;  and  it  may  in  its  dis-  from  his*  own    request,   whereby  he 

cretion  remit  the  record,  with  orders  waives  the  protection  of  the  provision 

to  proceed  .on  the  indictment  after  the  of  law  which  exempts  from  a  second 

reversal  of  the  erroneous  judgment,  jeopardy.    See,  as  to  Wisconsin,  La&y 

Commonwealth  v.  McKisson,  8  S.  &  R.  v.  The  State,  16  Wis.  18. 
420 ;  Commonwealth  v.  Church,  1  Barr,        >  Jaoquins  v.  Commonwealth,  9  Cush. 

106.    The  act  of  16th  June,  1886,  con-  279.    As  to  New  York,  see  Ratzky  v. 

ferred  no  new  powers  in  this  respect.  People,  29  N.  Y.  124 ;  McKee  v,  Peo- 

It  was  designed  to  remove  doubts  which  pie,  82  N.  Y.  289. 
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CHAPTER  LXXXI. 

THE    WBIT     OF     CERTIORARI. 

§1208.  Nature  of  the  "Writ  —  Something  has  already  been 
said  of  this  writ.^  Its  form,  and  the  course  of  proceedings 
under  it,  the  reader  will  find  elsewhere.^  "  It  is,"  says  Chitty,' 
"  an  original  writ,  issuing  out  of  Chancery  or  the  King's  Bench, 
directed  in  the  king's  name  to  the  judges  or  officers  of  inferior 
courts,  commanding  them  to  return  the  records  of  a  cause 
depending  before  them,  in  order  that  the  party  may  have  more 
sure  and  speedy  justice  before  him,  or  such  of  his  justices  as 
he  shall  assign  to  determine  its  merits."  ^ 

§  1204.  For  what  employed. — This  writ  is  much  employed  in 
England,  and  in  a  few  of  our  States,^  for  the  purpose  of  remov- 
ing criminal  causes,  after  indictment  found  and  before  trial, 
from  a  lower  into  a.  higher  court,  to  be  tried  in  the  latter.^ 
Likewise  it  is  within 'the  discretion  of  the  Court  of  Queen's 
Bench  to  bring  up  a  cause  from  a  lower  court  by  certiorarij 
after  conviction  by  verdict,  and  before  sentence.'^ 

§  1 205 .  Contlnaed — For  what  Srron — Habeaa  Corpus — Writ 

of  Error.  —  But  it  is  not  best  even  to  attempt  an  enumeration 
of  the  uses  of  this  writ.  It  is  often  an  accompaniment  of  a 
habeas  corptis  writ,^  or  of  a  writ  of  error .^    And  as  already 

*l  Ante,  1 1189, 1196, 1197.  Gibbons,  1  Southard,  40;  NichoUs  v. 

s  See  People  v.  McCormack,  4  Parker  The  State,  2  Southard,  689 ;  The  State 

C.  C.  9 ;  Stephens  o.  People,  4  Parker  v.  Dayton,  1  Southard,  67 ;  People  v. 

C.   C.  896 ;    The  State  v.  Gustui,  2  Runkel,  6  Johns.  884 ;  The  Stote  o. 

Southard,   744 ;    O'Leary    v.  People,  Jacobs,  Busbee,  218. 

4  Parker  C.  C.  187.  <  Archb.  Grim.  PI.  &  Ey.  18th  Lend. 

s  1  Ghit.  Grim.  Law,  871.  ed.  80;  Reg.  v.  Probert,  Dears.  80, 18 

/  Fitz.  Nat.  Brer.  246,  A;  Bac.  Ab.  Eng.  L.  &  Eq.  111. 

Gertiorari,  A ;  Gom.  Dig.  Gertiorari,  A,  f  Reg.  v.  Potter,  2  Ld.  Rajm.  987, 

1 ;  Bum  Just  Gertiorari.  988.    And  see  People  v.  Peabod/,  26 

>  The  State  o.  Jones,  6  Halst  289 ;  Barb.  487 ;    Mackaboj   v.  Gommon- 

Gase  V.  Shepherd,  2  Johns.  Gas.  27,  28 ;  wealth,  2  Va.  Gas.  268. 

People  V,  Baker,  8  Parker  G.  G.  181 ;  ^  The  State  v.  Sue,  Gonference,  54. 

The  State  v.  Morris  Ganal  and  Bank-  See  Webster  p.  Gommonwealth,  6  Gush, 

ing  Gompany ,  1  Green,  N.  J.  192 ;  Ken-  886. 

drickv.  The  State,  Gooke,  474;  People  *  The   State  v.   Shelton,  8   Stew. 

V,  Jewett,  8  Wend.  814;  The  State  v.  848. 

759 


§  1208  PROCEEDINGS  AFTEB  TBIAL.  [BOOK  X. 

intimatedy^  it  lies  to  courts  of  inferior  jurisdiction  to  correct 
such  errors  in  their  proceedings  as  cannot  be  reached  by  a  writ 
of  error .^  Yet  it  is  not  every  error  which  can  be  corrected  in 
this  way ; '  as,  for  instance,  questions  upon  the  admission  or 
rejection  of  evidence  cannot  be  reviewed  on  certicrari,'^  After 
judgment,  in  an  inferior  court  of  record,  or  court  proceeding 
according  to  the  course  of  the  common  law,  the  record  can  be 
removed  only  by  writ  of  error.* 

§  1206.  To  whom  directed  —  Tbe  Retoni,  fta — The  COUrt  to 

which  the  writ  of  certiorari  is  directed,  has  no  power  to  decline 
responding  to  its  mandate.^  It  does  not  send  up  the  record 
bodily,  but  a  transcript  of  it.^  The  writ  must  be  directed  to 
one  having  the  custody  of  the  record,  or  control  over  it ;  and  a 
return  by  any  other  person  is  unauthorized,  and  a  nullity.^ 

§  1207.  Condnsion.  —  These  are  a  few  of  the  various  points 
which  relate  to  this  writ.  It  is  a  writ  of  very  extensive  use, 
both  in  civil  and  criminal  proceedings ;  but  it  would  not  be 
within  the  plan  of  this  work  to  discuss  it  more  minutely. 


CHAPTER  LXXXn. 

THE  ESCAPE  OF  PSISONEBS  FBOK  CUSTODY. 

§  1208.  Rearrest — How.  —  The  offence  of  escape  has  been 
considered  in  another  connection.^  One  consequence  always 
attending  an  escape  is,  that  the  prisoner  is  liable  to  be  rear- 
rested.^^  The  rearrest  may  be  effected  on  a  warrant  granted  by 

1  Ante,  §  1197.  »  Rex  r.  Seton,  7  T.  R.  878 ;   Rex 

s  Cross  r.  Smith,  1  Salk.  148 ;   Rex  v.  Yorkshire  West  Ridiog,  7  T.  R.  467. 

V.  Plowright,  8  Mod.  94;  Groenyelt  v.  But  see  Reg.  v.  Bethell,  6  Mod.  17, 

BorweU,  1  Ld.  Rajm.  454,  469;  Reg.  Holt,  167. 

V.  Bethell,  6  Mod.  17 ;  People  v.  Tor-  <  The  State  v.  Hunt,  Coxe,  287. 

ner,  1  Cal.  152.  ^  Nicholls  v.  The  State,  2  Southard, 

)  People  r.  Van  Alstyne,  82  Barb.  589. 

181;  Whitney  v.  Board  of  Delegates,  ^  The  State  v.  Howell,  4  Zab.  519; 

14  Cal.  479;  The  State  v.  Steuart,  5  Commonwealth  v.  Franklin,  4  Dall.  816. 

Strob.  29.  9  Crim.  Law,  IL  §  1026, 1027, 1062- 

^  People  V.  First  Judge  of  Columbia,  1065. 

2  HiU,  N.  T.  898.  lo  "A  party  who  is  in  cuatodj,  accused 
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the  court  which  sentenced  him.^  Or,  if  the  sentence  was  for 
felony,  any  private  person  may  make  the  rearrest  without  war- 
rant,^ Or,  as  we  have  seen,'  wiienever  one  breaks  away  from 
a  lawful  arrest,  the  officer  does  not  need  to  be  supplied  with  a 
fresh  warrant  to  justify  the  retaking  of  him. 

§  1209.  Contiiiued  —  How  dispose   of  Prisoner  on  Rearrest  — 
Resentence  —  Indictment  for  Bsoape.  —  Lord  Hale   says :  '^  If  a 

prisoner  for  felony  be  in  jail  and  escape,  and  the  jailer  pur- 
sue  after  him,  he  may  take  him  seven  years  after,  though  he 
were  out  of  his  view."  Again :  "  If  a  felon  escape  out  of  the 
jail  by  negligence,  though  the  jailer  be  fined  for  it,  he  may 
retake  the  felon  at  any  time  after ;  for  the  felon  shall  not  take 
the  advantage  of  his  own  wrong,  or  the  jailer's  punishment."  ^ 
Now,  as  the  author  understands  these  passages,  and  others  in 
the  books,  and  the  reason  of  the  thing,  upon  a  point  somewhat 
obscure,  the  result  is  the  following.  The  jailer  or  other  officer 
having  the  custody  of  the  prisoner  may,  on  the  latter's  breaking 
away,  or  escaping  through  permission  wrongfully  given,  pursue 
the  fugitive  without  a  fresh  warrant,  and  bring  him  back  and 
at  once  reinstate  him  in  his  former  quarters.  Or,  if  this  is  not 
done,  any  one  may  apply  to  the  court  which  sentenced  him  for 
a  warrant  for  his  rearrest ;  and,  on  the  warrant  being  issued, 
the  officer  serving  it  will  bring  the  defendant  before  the  court, 
where,  his  identity  appearing,  he  will  be  resentenced ;  or,  in 
other  words,  the  court  will  ^^  order  the  execution  of  its  former 
judgment."  ^  Under  some  circumstances,  if  not  under  all,  the 
keeper  of  the  prison  would  cause  the  prisoner  to  be  indicted 
and  sentenced  for  the  escape.  And  whether  this  was  done  or 
not,  he  might  often  desire  for  his  own  security  in  confining  the 
prisoner  during  a  period  wherein  it  might  be  doubtful  whether 
the  original  sentence  had  expired  or  not,. to  set  the  question  at 
rest  by  procuring  a  resentence.^ 

or  oonricted  of  a  criminal  offence, —  ^  The'  State  v.  McOlure,  Phil.  N.  C. 

whether  he  be  in  jail  awaiting  his  trial,  491. 

or  in  execation  of  a  sentence  after  trial,  ^  The  State  v.  Holmes,  48  N.  H.  877. 

— if  he  escapes,  may  be  recaptured  at  '  Ante,  §  168  and  note. 

any  time  afterwards,  and  this  whether  ^  1  Hale  P.  C.  602. 

the  escape  was  voluntary  or  involuntary  ^  The  State  v.  McClure,  Phil.  N.  C. 

on  the  part  of  the  sheriff."     Black,  491,492;  The  SUte  v.  Wamire,  16  Ind. 

C.  J.  in  Schwamble  v.  The  Sheriff,  10  867. 

Harris,  Pa.  18, 19.  *  In  Dolan's  Case,  101  Mass.  219, 
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§  1210.  Plea  denying  Identity — The  Proceedings. — ^^If,"  says 

Ghitty,^  ^^  the  prisoner  was  attainted  in  another  court,  or  has 
since  his  sentence  been  out  of  custody,  it  is  open  to  him  to 
allege  that  he  is  not  the  party  against  whom  the  sentence  was 
given ;  ^  or,  if  the  prisoner  escapes  and  is  retaken,  the  same 
question  may  arise.^  In  these  cases,  the  court  must  ask  the 
party  in  custody  whether  he  has  any  thing  to  say  why  execu- 
tion should  not  be  awarded  against  him.^  On  this  he  may, 
ore  ienvAy  and  without  holding  up  his  hand,  aver  that  he  is  not 
the  person  mentioned  in  the  record ;  to  which  the  Attorney- 
General  may,  in  the  same  way,  reply  that  he  is  the  same, 
and  that  he  is  ready  to  verify  it ;  and  a  venire  will  be  awarded 
to  try  the  issue  thus  joined,  returnable  instanter.^  The  pris- 
oner may  be  allowed  counsel  to  assist  him,  but  the  court  will 
not  put  off  the  trial  unless  strong  grounds  are  shown  to  pre- 
sume that  the  pafty  has  been  mistaken.^  Nor  will  time  be 
allowed  him  to  produce  witnesses,  unless  he  will  positively 
swear  that  he  is  not  the  party  attainted.^  Nor,  though  his  life 
is  in  question,  can  he  be  allowed  to  make  any  peremptory 
challenges.'  During  this  trial,  if  the  offenders  have  escaped 
and  are  considered  desperate,  they  may  be  chained  together.* 
If  the  jury  find  them  to  be  the  same  persons,  no  proclamation 

which  wa8  a  'petition   for  a  writ   of  satisfied  only  by  the  kctoal  suffering  of 

habeas  corpus  to  relieve  Dolan  from  an  the  imprisonment  imposed,  unless  re-. 

imprisonment  in  the  State  prison,  the  '  mitted  by  death  or  by  some  legal  au- 

facts  were,  that  he  had  been  sentenced  thority ."    The  court  allude  to  the  form 

for  a  specific  term  of  years,  but  the  of  the  sentence ;  and,  of  course,  they 

sentence  did  not  specify  when  the  term  haye  no  occasion  to  determine  how  it 

was  to  begin  or  end.    He  next  escaped  would  be  if  it  had  itself  fixed  a  day  for 

from  his  confinement  and  was   gone  its  commencement  or  termination. 

about  a  year.    Being  apprehended  and  ^  1  Chit.  Crim.  Law,  777,  778. 

conveyed  back  to  prison  he  was  in-  ^  Foster,  40 ;  1  W,  Bl.  8 ;  4  Bl.  Com. 

dieted  for  the  escape,  and  sentenced  for  896. 

a  new  term  to  commence  on  the  expira-  '  8  Bur.  1810. 

tion  of  the  former  one.    But  there  was  «  1  Hale  P.  C.  868;   8  Bur.  1810; 

no  resentence  under  the  former  indict-  1  W.  Bl.  4 ;  Foster,  40. 

ment.    This  proceeding  was  instituted  &  1  W.  Bl.  4 ;  Foster,  40,  41 ;  Bex  v, 

after  the  period  of  the  two  sentences  Rogers,  3  Bur.  1809. 

would  have  expired,  if  no  account  was  ^  8  Bur.  1810 ;   Foster,  41 ;  1  W.  BL 

taken  of  the  prisoner's  absence.    Tet  4 ;  4  Bl.  Com.  896. 

the  court  held  that  the  warden  was  ^  Foster,  42;  4B1.  Com.  896;  4  W. 

entitled  to  deduct  the  period  of  absence,  .Bl.  4, 6. 

and  so  the  imprisonment  was  still  law-  ^  1  Lev.  61 ;  Foster,  42;   1  W.  BL 

ful.  "We  are  of  opinion,"  said  Wells,  6;  4  Bl.  Com.  896. 

J. "  that  the  sentence  of  the  law  is  to  be  *  8  Bur.  1812. 
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ought  to  be  made  before  the  award  of  execution  ;  ^  but  execu- 
tion will  immediately  be  awarded  according  to  the  original 
sentence."  * 

§  1211.  Continaed. — The  plea  thus  spoken  of  has  seldom,  in 
practice,  been  used  in  tiie  United  States ;  though  it  is  evidently 
a  part  of  our  criminal  law  procedure,  the  same  as  of  the  Eng- 
lish. In  a  Mississippi  case,  when,  after  verdict,  the  prisoners 
who  had  remained  constantly  in  custody  were  brought  up  for 
sentence,  they  tendered  a  plea  denying  their  identity.  But  the 
judge  treated  it  as  a  nullity,  and  passed  sentence ;  and  the 
court  of  review  held  that  he  did  right.  Said  Trotter,  J. :  ^^  This 
plea,  which  in  practice  is  interposed  ore  tenus  at  the  bar  of  the 
court,  is  never  allowed  except  in  cases  where  the  prisoner  has 
escaped  after  verdict  and  before  judgment,  or  after  judgment 
and  before  execution.  In  this  case  it  should  not  have  been 
received,  because  the  record  does  not  show'any  escape.  The 
prisoners  were  constantly  in  custody.  It  was,  therefore,  prop- 
erly treated  as  a  nullity."  ^ 

§1212.  insuffloient  BalL — If  a  prisoner,  after  being  arrested 
on  a  magistrate's  warrant,  has  given  bail  for  his  appearance  at 
court,  he  cannot  be  rearrested  for  the  same  offence  on  the  sup- 
position that  his  bail  is  insufficient.  This  supposed  insufficiency 
of  bail  does  not  constitute  an  escape.^ 


CHAPTER  LXXXm. 

BECOBD  MUTILATED  OB  LOST. 

§  1213.  Record  Proper  lost  —  It  is  familiar  doctrine,  that,  if 
the  records  of  a  court  are  destroyed  or  otherwise  lost,  this  does 
not  operate  to  annul  its  judgments  and  undo  the  business 
which  it  had  transacted ;  but  the  record  of  a  cause  may  be 
proved  by  secondary  evidence ;  or,  if  it  is  ancient,  it  may  in 

1  8  Bur.  1811.  *  MiMis.  20, 81,  referriog  to  1  Chit  Crim. 

»  Id.  ib.  Law,  776;  8  Bur.  1870. 

s  Thomas   v.   The    Stote,  6  How.       «  Ingram  v.  The  State,  27  Ala.  17. 
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some  circumstances  be  presumed.^  Within  this  rule  is  the 
record  of  a  conviction  for  crime.^ 

§  1214.  Papers  on  File  in  a  Caiuie.  —  Within  this  doctrine, 
it  is  a  good  general  proposition,  that,  when  a  paper  belonging 
to  the  files  of  a  court  has  been  lost,  its  place  may  be  supplied 
hj  a  copy,  proved  to  be  such,  and  by  order  of  court  accepted  in 
place  of  the  original.  Such  is  pretty  plainly  the  true  doctrine ; 
though  it  would  seem,  that,  in  some  of  the  cases,  the  proceed- 
ing has  been  conducted  on  the  idea  of  the  continued  existence 
of  the  original  in  theory  of  law,  its  contents  being  shown  by 
the  evidence  which  supports  the  correctness  of  the  copy,  and 
the  court  permitting  this  course  oh  proof  of  the  original  being 
lost.^  If  a  record  which  is  lost  comes  up  collaterally  to  be 
shown  in  evidence,  its  loss  must  be  proved,  and  then  secondary 
evidence  can  be  given  of  its  contents  ;  ^  but  this  is  a  different 
matter  from  the  loss  of  a  paper  on  which  further  proceedings 
may  be  had. 

§1215.  Indictment  lost  —  Suppose,  then,  an  indictment  is 
lost  before  trial,  or  before  sentence,  can  its  place  be  supplied  by 
a  copy  7  If  the  trial  had  not  been  reached,  and  the  grand  jury 
were  at  hand,  the  prosecuting  officer  would  generally  choose 
that  a  new  indictment  should  be  found ;  but  there  are  circum- 
stances in  which  this  question  becomes  important,  and  it  has 
been  judicially  answered  both  ways.^    In  matter  of  principle, 

^  1  Greenl.  £▼.  §  609.  295.    In  Alabama  it  was  held  hj  a  ma- 

*  Butler  V.  Craig,  2  Har.  &  McH.  jority  of  the  court,  two  judges  dissent- 
214 ;  Hilts  v.  Colvin,  14  Johns.  182.  ing,  that,  if  an  indictment  is  lost   or 

*  See  and  compare  Eakin  v.  Vance,  destroyed,  its  place  cannot  be  supplied 
10  Sm.  &  M.  649 ;  Schwartz  v.  Orthi-  bj  the  substitution  of  a  copy.  It  was 
mer,  4  Ind.  109 ;  Rayenscroft  v.  Gib-  admitted,  that,  in  civil  cases,  a  lost  dec- 
oney,  2  Misso.  1 ;  Dayrell  v.  Bridge,  2  laration  or  other  pleading  may  be  thus 
Stra.  1264 ;  Evans  v.  Thomas,  2  Stra.  supplied.  But,  said  Phelan,  J.:  "  In 
888 ;  Douglass  v,  Tallop,  2  Bur.  722 ;  criminal  proceeding^,  we  are,  in  many 
Bobinson  v,  Davis,  1  Stra.  626;  Rash  cases,  bound  by  settled  principles  of  law 
V.  Whitney,  4  Mich.  496 ;  Coman  o.  and  practice  to  consider,  not  only  that 
The  State,  4  Blackf.  241 ;  Wilkerson  v.  which  abstractly  exists,  but  a  certain 
Branham,  6  Ala.  608.  visible,  external  form,  as  essential  to  the 

4  Commonwealth  v.  Boark,  8  Cush.  legal  existence  and  sufficiency  of  the 

210.  thing  itself.   For  instance,  what  author- 

*  1.  According  to  an  Ohio  case,  if,  ity  in  law  will  protect  an  officer  in  ar- 
after  conviction,  an  indictment  is  stolen  resting  my  person  on  a  criminal  charge, 
firom  the  files,  its  place  may  be  supplied  or  require  of  me  to  submit  to  the  ar- 
by  a  copy,  like  lost  instruments  or  plead-  rest?  Will  a  copy  of  a  warrant  do? 
ings.    Mount  v.  The  State,  14  Ohio,  Not  at  alL     It  must  be  the  original, 
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it  seems  difficult  to  object  to  the  supplying  of  the  indictment, 
provided  a  copy  sufficiently  exact  is  at  hand ;  because,  though 
it  is  found  by  the  grand  jury,  and  not  by  the  court,  the  order 

permitting  a  copy  to  take  the  place  of  the  original  is  only  a 
recognition  by  the  court,  in  a  way  according,  with  the  general 

rules  of  evidence,  of  the  same  fact  which  it  recognizes  when 

lawflil  warrant  itself,  which  I  hare  a  2.  There  is  in  Texas,  as  probably  in 
right  to  call  for  and  inspect.  This  role,  some  of  the  other  States,  a  statute  reg- 
we  are  inclined  to  think,  has  been  com-  ulating  the  practice  of  supplying  lost 
monly  applied  to  indictments.  The  pris-  records.  In  the  case  of  an  indictment, 
oner  has  been  supposed  to  hare  a  right  the  fact  of  the  loss  is  to  be  entered  on  the 
to  have  an  inspection  of  the  indictment  minutes  of  the  court,  which  avoids  the 
found,  and  to  be  arraignied  on  that  only.  Statute  of  Limitations ;  and  a  new  in- 
....  Admitting,  then,  that  a  court  dictment  is  to  be  preferred.  The  sec- 
may  supply  or  substitute  whatever  part  ond  is  to  be  found  in  the  same  manner 
of  the  proceedings  it  has  power  to  issue  as  the  first,  on  the  testimony  of  wit- 
or  create  in  the  first  instance,  yet  the  nesses,  sworn  to  give  evidence  before 
principle  will  not  embrace  an  indict-  the  grand  jury,  touching  the  truth  of 
ment,  because  the  court  has  no  power  to  the  accusation;  and  the  prosecution  is 
make  that,  or  to  direct  it  to  be  made."  to  be  conducted  on  the  second  indict- 
Ganaway  t;.  The  State,  22  Ala.  772,  ment  in  the  same  manner  as  it  woulc^ 
774.  See  also  Eeinhart  v.  The  State,  have  been  on  the  first.  The  State  v. 
29  6a.  622.  According  to  a  Kentucky  Elliott,  14  Texas,  428.  Yet  this  find- 
case,  where  an  indictment  has  been  ab-  ing  of  a  new  indictment  is  not  neces- 
stracted  firom  the  clerk's  office,  a  sub-  saiy ;  for  the  statute  authorizes,  in  all 
sequent  indictment  found  by  a  different  cases,  the  making  good  of  the  missing 
grand  jury*  cannot  be  substituted  for  it.  matter  by  copies,  where  the  "  records 
But  the  destruction  of  the  indictment  and  papers,  or  any  part  thereof,  apper- 
does  not  abate  the  original  prosecution,  taining  to  the  proceedings  in  any  court 
By  a  dismissal  of  the  pending  one,  and  of  this  State  may  have  been,  or  may 
with  the  consent  of  the  court,  the  case  hereafter  be,  lost  or  destroyed."  And 
can  be  again  submitted  to  a  grand  jury  Wheeler  J.  observed :  "  It  may  be  very 
for  a  new  indictment,  which,  in  efi*ect,  difficult  to  make  the  proof  necessary  to 
will  be  a  new  prosecution,  and,  as  such,  supply  the  loss ;  and  the  more  conven- 
the  time  within  which  the  ofi^nce  must  lent  course,  in  practice,  doubtless  would 
have  been  committed  should  be  esti-  be  to  prefer  a  new  indictment,  as  in  the 
mated  from  the  date  of  its  return  into  case  of  The  State  v,  EUiott,  14  Texas, 
court  Commonwealth  v.  Keger,  1  428.  And  this  may  always  be  done 
Duvall,  240.  Where  the  appellant  was  when  the  grand  juxy  are  in  session,  and 
tried  on  a  copy  of  the  indictment  appear-  the  State's  witnesses  are  in  attendance, 
ing  among  the  records^  and  not  on  the  But  if  the  district  attorney  sees  proper 
original  bill  signed  by  the  foreman,  it  to  supply  the  loss  in  the  mode  provided 
was  held,  that,  as  it  would  have  been  by  the  statute,  and  can  prove  clearly 
proper  to  show  by  affidavit  that  the  and  conclusively  the  exact  contents  of 
original  bill  had  been  lost  or  destroyed,  the  lost  indictment,  we  see  nothing  to 
the  omission  to  file  such  affidavit,  or  to  prevent  it.  The  proof  in  this  case  es- 
plaoe  It  upon  record  if  filed,  would  be  tablishes  conclusively  the  identity  of  the 
merely  a  "  technical  error  or  defect "  copy  with  the  original  indictment  for 
within  the  meaning  of  §  276  of  the  which  it  was  proposed  as  a  substitute." 
Criminal  Code,  and  must  be  disre-  The  State  v.  Adams,  17  Texas,  282, 
gaided.  Millar  v.  The  State,  2  Kansas,  287. 
174. 
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